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iir  ITS 

DURING  THE  FIRST  TERM,  1890. 


MACMILLAN   and    WIFE    v.    THE    MUTUAL    PROVIDENT    LAND  1889. 

INVESTING  AND  BUILDING  SOCIETY  LIMITED. 


May2B, 


Power  ofattometf — 17  Vio.  No,  22 — Notice  of  revocation — Fraudulent  declaration 

ly  atlometf — Bona  fids  purehaeer  vnthout  notice.  ^^ 

Bj  the  17  Vic.  No.  22  a  declaration  made  by  an  attorney  that  he  has  no  notice        Privy 
of  the  reYocation  of  his  power  by  death  or  otherwise  is  conclusive  proof  of  non-      Council,* 
relocation  when  made  to  a  iond  fide  purchaser  for  Tsluable  consideration  with- 
out notice  of  any  such  revocation. 

Held,  that  a  general  verdict  against  such  purchaser  in  an  action  to  recover  the 
property  was  justified  by  evidence  to  the  effect  that  such  purchaser  had  cause 
to  suspect  and  did  suspect  the  truth  of  such  declaration,  and  that  an  order 
Tefnsing  a  new  trial  must  be  affirmed. 

The  17  Vic.  No.  22  does  not  apply  only  to  cases  where  no  notice  of  revocation 
has  been  received  either  by  the  attorney  or  the  purchaser ;  its  sole  object  is  to 
protect  a  bond  fide  purchaser^  without  notice,  against  the  fraud  of  the  attorney. 

Appbal  by  the  defendants  from  an  order  of  the  Supreme  Court 
made  on  12th  December,  1887,  discharging  a  rule  nisi  for  a  new 
trial.      [Reported  as  Macmillan  v.  Finlay,  ante,  Vol.  ix.,  p.  19.] 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

£ym0,Q.C.,and  Goward,  for  the  appellants,  referred  to  Northern 

Counties  of  England  Fire  Insurance  Oo.  v.  Whipp  (I).     The  Oon- 

veyancing  Act  of  1882,  ss.  8  and  9,  as  similar  in  policy  to  the  17 

(1)  26  Oh.  D.  482. 

^Preeent :  Lord  Watsca>  Lord  Bramwell,  Sir  Barnes  Peacock  and  Sir  Richard 

Couch. 

N.S.W.E.,  VoL  XL,  Law.  A 


1889. 


Council* 
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Vic.  No»  22,  iiir  ra^rd  to  not  putting  an  intending  purchaser  on 
Macmillah  a  roving  empi^  :  Lloyd  v.  Banfc*  (2). 

L.  I.  AND  B.      F.  Thffmpson,  for  the  respondents,  referred  to  Parker  v.  Smith 

SOCI.TT.  ;-.,.^ 

Pnoy 

B'yrfie,  Q.C.,  replied. 

•//.On  July  27,  the  judgment  of  their  Lordships  was  delivered  by 

Sib  Barnes  Pxagoce.  Their  Lordships  are  of  opinion  that  the 
judgment  and  order  of  the  Supreme  Court  discharging  the  rule 
nisi  for  a  new  trial,  with  costs,  ought  to  be  affirmed. 

The  action  was  brought  by  James  Laker  Macmillan  and  Lucy 
Jane  Macmillan,  his  wife,  to  recover  certain  freehold  property  which 
at  the  time  of  their  marriage  belonged  to  the  wife.  It  was 
proved  that  on  the  24th  March,  1882,  Mrs.  Macmillan,  then  Lucy 
Jane  Marsh,  spinster,  executed  a  power  of  attorney  under  seal 
by  which  she  appointed  Hamilton  White  to  be  her  attorney,  and 
thereby  authorised  him,  amongst  other  things,  in  her  name  and 
on  her  behalf  absolutely  to  sell  all  the  messuages,  lands,  and 
tenements  to  which  she  then  was  or  should  become  seised, 
possessed,  or  entitled  in  law  or  in  equity,  and  she  thereby 
declared  that  the  said  power  of  attorney  should  continue  in  force 
until  notice  of  her  death  or  the  revocation  of  the  power  of 
attorney  should  have  been  received  by  her  attorney.  The 
defendants  claimed  to  have  derived  title  under  a  conveyance  of 
the  property  to  William  Joseph  Trickett,  executed  on  the  31st 
October,  1884.  The  deed  purported  to  be  a  conveyance  from 
(amongst  others)  Lucy  Jane  Marsh,  spinster,  therein  described  as 
of  Sydney,  but  then  absent  therefrom.  The  deed  was  executed 
by  the  said  Hamilton  White  as  her  attorney,  and  he  was  also 
made  a  party  to  the  deed  and  covenanted  to  produce  the  power 
of  attorney.  He  also  made  a  statutory  declaration,  which  was 
endorsed  on  the  conveyance,  that  he  had  not  received  any  notice 
of  the  revocation  of  the  power  of  attorney  by  death  or  otherwise. 

Before  the  execution  of  the  deed,  namely,  on  the  Ist  October, 
1884,  Miss  Marsh  was  married  to  James  Laker  Macmillan,  the 
(2)  L.B.  3  Ch.  App.  488.  (8)  16  East.  882. 
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co-plaintiff,  and  had  therefore  ceased  to  be  Lucy  Jane  Marsh,        ^^^' 


Privy 
Council. 

Sir  BamM 
Peacock. 


spinster,  and  was  not  competent  to  convey  the  prpperty,  of  which  Macmillan 
an  interest  passed  to  her  husband  upon  her  marriage.  m^^.  Pboy. 

Mrs.  Macmillan  was  called  as  a  witness,  and  stated  that  before  ^- ^-  ^^^^V  ^• 
she  left  New  South  Wales  to  be  married  she  distinctly  told  White 
that  she  revoked  the  power  of  attorney^  and  that  he  then  knew 
she  was  to  be  married  in  three  weeks. 

The  case  was  tried  before  Mr.  Justice  Innes  and  a  jury,  and 
one  of  the  questions  put  to  the  jury  was,  "  Had  Miss  Marsh,  now 
Mrs.  Macmillan,  revoked  the  power  of  attorney  before  the  con- 
veyance to  Trickett  V  to  which  the  jury  answered, ''  Yes.'*  The 
question  and  answer  evidently  related  to  the  parol  revocation 
spoken  to  by  Mrs.  Macmillan.  By  the  17  Vic.  No.  22,  New 
South  Wales,  intituled  an  Act  to  give  greater  effect  to  powers  of 
attorney^  it  was  enacted  as  follows : — 

"1.  Whenever  the  person  who  may  have  executed  or  shall 
hereafter  execute  any  power  of  attorney  (whether  such  person 
were  or  be  at  the  time  within  the  colony  or  not)  shall  have 
declared  or  shall  declare  therein  that  such  power  shall 
continue  in  force  until  notice  of  his  death  or  of  the 
revocation  of  such  power  shall  have  been  received  by  the 
attorneys  named  therein  then  and  in  every  such  case  such 
power  shall  operate  accordingly  and  every  act  hereafter 
done  performed  or  submitted  to  by  the  said  attorneys 
within  the  scope  of  the  powers  and  authority  conferred  upon 
them  after  such  death  or  revocation  as  aforesaid  and  before 
notice  thereof  shall  have  been  received  shall  be  as  effectual 
in  all  respects  as  if  such  death  or  revocation  had  not 
happened  or  been  made  and  a  solemn  declaration  made 
by  any  such  attorney  that  he  has  not  received  any  notice  of  the 
revocation  of  such  power  of  attorney  by  death  or  otherwise  shall 
if  made  immediately  before  or  after  executing  any  such  convey- 
ance or  other  instrument  as  aforesaid  or  doing  performing  or 
snbmittiTig  to  any  such  act  as  aforesaid  be  taken  to  be  con- 
clusive proof  of  such  non-revocation  at  the  time  of  such 
execution  in  favour  of  any  person  who  shall  bond  fide  and  for 
valuable  consideration  and  without  notice  to  himself  of  any  such 
revocation,  have  accepted  any  such  conveyance  or  other  instrn- 
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1889.       ment  from  or  dealt  with  sucli  attorney  in  the  name  of  his 
Maciollan  principal. '' 

Mut.^Pbov.       The  learned  Judge  also  left  two  other  questions  to  the  jury, 
L.  I.  AND  B.  namely  :— 

2nd.  Did  Mr.  Trickett  accept  the  conveyance  to  himself  hona, 
Council,     fide,  and  for  valuable  consideration  ? 
Sir  Bame*       3rd.  Was  the  female  plaintiff  married  to  the  male  plaintiff  on 
Peacock.     ^^^  jg^  October,  1884  ? 

The  following  is  the  Judge's  note  of  what  took  place  : — 

'^  Summed  up.     Leave  three  questions. 

"  Jury  retire  at  11.5. 

^'  Rogers  requiring  me  to  tell  them  formally  that  they  are  not 
bound  to  answer  the  questions,  and  that  they  may  find  generally 
forplaintiffs  ordefendants.  I  recall  them  and  tell  them  so  formally. 
In  five  minutes  they  come  in  with  the  first  question  only  answered, 
but  saying  they  meant  to  say  yes  to  the  third,  and  that  out  of 
regard  to  my  suggesting  that  they  should  not  answer  the  second 
they  had  declined  to  do  so,  and  they  find  for  the  plaintiffs. 

"  I  therefore  tell  them  that,  so  far  from  having  suggested  that 
they  should  not  answer  the  second  question,  I  had  requested  them 
to  do  so,  and  that  I  feared  they  had  involved  the  parties  in  pro- 
tracted litigation.  They  said  they  were  prepared  to  answer  the 
question,  but  had  understood  me  to  say  that  they  were  not  to  do 
so. 

"  I  send  them  back  to  reconsider  their  verdict,  and  decline  to 
accede  to  Rogers'  request  to  have  the  verdict  for  the  plaintiffs 
recorded  yet. 

"  And  after  a  few  minutes  I  recall  them,  and  explain  fully  to 
them  the  position,  again  telling  them  they  were  not  bound  to 
answer  the  questions,  and  they  might  still  find  as  they  pleased 
for  plaintiffs  or  defendants. 

"  The  jury,  after  ten  minutes,  return  a  verdict  for  the  plaintiffs, 
and  answer  the  questions. 

"  Verdict  for  plaintiffs.'' 

The  answer  to  the  2nd  question  was,  "  We  believe  Mr. 
Trickett,  from  his  conversations  with  Mr.  Manning,  and  from 
what  he  knew  of  Mr.  White,  should  have  made  inquiries  as  to 
the  validity  of  the  power  of  attorney  before  purchasing." 


Peacock, 
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And  to  the  3rd,  ''  Yes."  ^^' 

In  bis  reasons  for  his  judgment  on  the  motion  for  a  new  trial,  Macmillan 
Mr.  Justice  FaiLcett  remarked  that,  in  his  opinion,  the  statute  jji^t.  Prov. 
applied  only  to  cases  where  no  notice  of  revocation  has  been  ^'^q^^^' 
received  either  by  the  attorney  or  by  the  purchaser,  and  Mr.  . 

Justice  Innes,  who  tried  the  case,  stated  that  it  was  clear  that  Council. 
White,  the  attorney,  had  direct  notice  of  the  revocation,  and  Sir  Barnes 
that,  in  his  opinion,  the  colonial  statute  applied  only  to  cases 
where  no  notice  of  revocation  had  been  received  either  by  the 
attorney  or  by  the  purchaser.  Their  Lordships  are  unable  to 
concur  in  that  construction  of  the  statute.  It  appears  to  them 
that  the  sole  object  of  the  statutory  declaration  is  to  protect  a 
bona  fide  purchaser,  without  notice,  against  the  fraud  of  the 
attorney ;  so  that  the  declaration  made  by  White  that  he  had  no 
notice  of  the  revocation  of  the  power  by  death  or  otherwise 
would  have  been  conclusive  proof  of  non-revocation,  if  Trickett 
had  been  a  bond  fide  purchaser  for  valuable  consideration,  with- 
out notice  of  any  such  revocation. 

Their  Honours,  however,  appear  to  have  been  of  opinion  that 
the  evidence  was  sufficient  to  justify  the  general  verdict  found  by 
the  jury.  There  was  evidence  before  them  that,  at  one  time 
or  other,  Trickett  was  informed  by  Manning  that  he  did  not 
believe  White,  and  would  not  have  taken  his  declaration.  Trickett 
does  not  dispute  that  the  communication  was  made  to  him,  but 
he  says  that  it  was  after,  whereas  Manning  says  it  was  before, 
the  transaction  was  completed.  If  the  jury  believed  Manning  in 
preference  to  Trickett,  as  to  the  time  when  the  information  was 
given,  their  Lordships  cannot  say  that  they  were  not  entitled 
to  infer  from  the  evidence  that  Trickett,  at  the  time  of  the 
purchase,  had  cause  to  suspect  and  did  suspect  the  truthfulness 
of  White's  declaration.  The  fact  that  the  jury  found  as  they  did 
upon  the  second  question  is  not  inconsistent  with  their  general 
verdict,  considering  that  they  were  expressly  told  by  the  pre- 
siding Judge  that  they  were  not  bound  to  answer  it,  and  would 
naturally  be  unwilling  to  stigmatise  the  conduct  of  Trickett  in 
plain  terms. 

In  these  circumstances,  their  Lordships  are  not  prepared  to  say 
that  the  lower  Oonrt  was  wrong  in  refusing  to  grant  a  new  trial. 
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They  will,  therefore,  humbly  advise  Her  Majesty  that  the  order 
Macmillaw  of  the  Supreme  Court  be  affirmed. 

The  appellants  must  pay  the  costs  of  this  appeal. 

Appeal  dismissed  with  costs. 

Attorneys  for  appellants  :  Hill,  Son  8f  Richards. 
Attorneys  for  respondents :  Field,  Boscoe  8f  Co. 


MuT.  Prov. 

L.  I.  4NO  B. 
SOOIITT. 

Privy 
Council. 

Sir  Barnes 
Peacock. 


1889. 


Dec.  16, 17. 

1890. 

F06.  24. 

TheCJ. 


THE  AUSTRALIAN  BANKING  COMPANY  v.  BURNS. 

"  Nam^aiion  Law  Amendment  Act,  1881  (45  Vic.  No.  6),  «.  6,  *!— Wrongful 
detention  of  ship — Meaeonable  and  probable  cauee — Bona  fides — Meaeure  of 
damages — Costs  incidental  to  detention— The  practice  to  be  pursued  by  Marine 
Boards. 

In  on  actioD  under  the  45  Vic.  No.  6,  for  the  wrongrful  detention  of  a  ship 
by  a  Marine  Board,  the  reasonable  and  probable  cause  mentioned  in  sec.  7  is 
not  to  be  dealt  with  in  the  same  way  as  reasonable  and  probable  cause  in  an 
action  for  malicious  prosecution,  and  in  no  way  depends  upon  the  bona  fides  of 
the  Marine  Board  in  acting  upon  information  conveyed  to  them,  but  is  a 
question  of  fact  arising  from  the  circumstances  of  the  ship  and  a  consideration 
of  how  far  those  circumstances  would  cause  a  person  of  competent  skill  to  form 
an  opinion  as  to  whether  she  was  safe  or  unsafe  within  the  meaning  of  the  Act. 

The  Marine  Board  of  Newcastle  detained  in  port  the  plaintiffs'  schooner  on 
the  ground  that  the  foremast  was  rotten,  and  refused  to  allow  her  to  proceed  to 
sea  till  a  new  mast  had  been  substituted.  The  plaintiffs  brought  an  action 
under  the  45  Vic.  No.  6,  sec.  7,  and  the  Judge  found  that  the  Board  had  acted 
wrongrfully  and  without  reasonable  and  probable  cause,  that  as  a  matter  of  fact 
the  foremast  was  perfectly  sound  and  superior  to  the  one  afterwards  put  in,  and 
found  a  verdict  for  the  plaintiif s  for  the  costs  incidental  to  the  detention  and 
survey  of  the  ship.  Keld^  however,  that  the  plaintiffs  could  not  recover  the 
expenses  of  taking  out  the  old  mast  and  putting  in  the  new  one,  such  expenses 
not  being  **  loss  or  damage  sustained  in  consequence  of  such  detention  "  within 
the  meaning  of  sec.  7. 

This  was  an  action  brought  under  the  7th  section  of  the 
Navigation  Law  Ame7idment  Act  of  1881,  45  Vic.  No.  6,  against 
the  Colonial  Treasurer  as  nominal  defendant^  to  recover  damages 
for  the  wrongful  detention  of  the  plaintifPs  schooner^  the  Lark, 
by  the  Marine  Board  of  Newcastle. 

The  case  is  reported  on  demurrer^  ante,  Vol.  x.,  p.  214. 
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The  case  was  heard  before  the  Chief  Justice,  sitting  as  in  Vice-       ^^^* 
Admiralty^  on  the  16th  and  17th  of  December^  1889.    A  fall  Austbalian 
statement  of  the  facts  and  evidence  is  contained  in  the  considered  ^.^ 

judgment  of  his  Honour.  Bubnb. 

Barton,  Q.G.^  and  Sly,  for  the  plaintiffs^  relied  on  Thompson  v. 
Parrer  (1).  The  7th  section  of  our  Act  must  be  read  in  the  same 
way  as  sec.  10  of  the  89  and  40  Vic.  c.  80^  although  the  words 
of  the  two  sections  are  not  exactly  the  same.  The  correct 
interpretation  to  be  placed  on  the  words  '^  without  reasonable 
and  probable  cause  '^  is  to  be  found  in  Thompson  v.  Farter  at  page 
381.  Those  words  are  not  used  in  the  Act  in  the  sense  they  bear 
in  an  action  for  malicious  prosecution. 

Salomons,  Q.C.^  and  Stephen  for  the  defendant.  This  case  is  not 
governed  by  Thompson  v.  Farrer.  The  word  "  wrongfully/'  which 
does  not  occur  in  the  English  Act^  is  apparently  equivalent  to 
"  maliciously ^'^  and  seems  to  indicate  that  there  must  be  some 
indirect  motive  for  the  action  of  the  Board.  The  words  reasonable 
and  probable  cause  must  be  used  in  the  same  sense  as  they  are 
in  an  action  of  malicious  prosecution.  It  is  impossible  to  contend 
that  the  Newcastle  Board  acted  without  reasonable  and  probable 
cause  in  detaining  the  Lark.  Their  surveyors  reported  to  them 
that  the  Lark  was  not  fit  to  go  to  sea^  and  in  the  face  of  that  report 
they  would  have  been  guilty  of  the  grossest  neglect  of  duty  if  they 
had  refrained  from  detaining  her.  What  more  could  the  Board 
do  than  act  upon  the  report  of  their  authorised  and  responsible 
surveyors  ?  The  plaintiffs^  if  dissatisfied  with  the  way  in  which 
the  Board  proceeded^  mighty  under  section  6^  have  appealed  or 
have  applied  for  an  inspection  by  their  own  surveyor.  And  if 
the  surveyors  differ  it  is  expressly  provided  by  section  6  that  the 
Board  may  act  on  the  advice  of  their  own  surveyor.  They  cited 
Lewis  V.  Oray  (2). 

Thb  Chibf  Justice  said  that  he  was  of  opinion  that  the 
plaintiffs  were  entitled  to  recover  damages  for  the  action  of  the 
Board.     This,  however^  being  the  first  case  of  the  kind  in  this 
(1)  9  Q.B  J).  872.  (2)  1  C.F.D.  464. 
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X890.       colpjij,  aud  it  being  very  desirable  that  the  practice  to  be  pursued 
Australian  by  the  Marine  Board  in  such  cases  should  be  explicitly  laid  down^ 
9,       '  he  should  deliver  a  written  judgment. 

JBUBNS. 

Feb,  24.  On  the  24th  of  February  the  following  judgment  was  delivered 

by 

Tkb  Chief  JuyxiCB.  In  this  case  the  plaintiffs  were  the  owners 
of  the  British  ahjp  Lark.  This  vessel  was  in  the  port  of 
Newcastle,  under  charter  to  carry  a  cargo  to  Townsville,  in 
Queensland ;  and  after  she  was  loaded  and  ready  for  her  voyage 
she  was  detained  by  the  officers  of  the  Local  Marine  Board  of 
that  place,  purporting  to  act  under  the  powers  of  the  6th  section 
of  the  45  Vic.  No.  6.  The  action  was  brought  under  the 
provisions  of  the  7th  section  of  that  Act,  the  plaintiffs  complaining 
of  the  alleged  wrongful  detention  of  the  vessel,  such  detention 
being  alleged  to  be  without  reasonable  and  probable  cause.  It 
was  tried  before  me,  sitting  as  in  Vice-Admiralty — that  is, 
without  a  jury — so  that  it  became  my  duty  to  determine  both 
questions  of  i^t  and  law.  The  45  Vic.  No.  6  was  passed  with 
the  object  of,  in  this  respect,  assimilating  the  law  of  this  colony 
to  that  of  England,  under  the  40  Vic.  cap.  80.  Unfortunately, 
however,  our  Legislature  did  not  follow  the  wording  of  the 
English  Act ;  had  they  done  so  there  would  have  been  no 
difficulty  in  determining  the  law  applicable  to  the  case,  inasmuch 
as  that  has  already  been  done  by  the  Court  of  Appeal  in  England 
in  the  well-considered  judgment  delivered  in  the  case  of  Thompson 
V.  Farrer  (3).  I  have  now  to  consider  whether  the  words  of  the 
two  Acts  not  being  the  same  there  is  any  difference  in  the  law.  The 
reason  for  pckssing  the  Acts  40  Vic.  cap.  80  and  the  45  Vic.  No. 
6  is  one  which  commends  itself  to  every  man  with  right  feeling. 
These  statutes  were  passed  for  the  protection  of  human  life.  The 
provisions  of  these  Acts  require,  however,  to  be  worked  out  with 
extreme  caution.  It  is  no  light  matter  to  detain  a  phip  on  the 
eve  of  her  departure  for  sea,  and  so  much  was  this  felt  by  the 
Legislature  that  the  matting  of  a  false  affidavit  under  th^  8th 
section  of  the  Act,  for  the  purpose  of  having  a  ship  detained,  is 
made  punishable  by  a  line  not  exceeding  lOOQl.,  or  by  imprison- 

(8;  9  Q.B.D.  372. 
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ment^  with  or  witlioat  hard  labour,  for  any  term  not  exceeding  __J^^' 

three  years,  or  by  both  fine  and  imprisonment  within  these  limits.  Austbalian 

In  England  the  powers  to  be  exercised  under  the  Act  were  given  ^, 

to  the  Board  of   Trade.      Here  the  Marine   Board,   or   Local      Burns. 

Marine  Board,  or  where   there  is  no  Marine   Board  a  Police     ^h®  ^•^• 

Magistrate,  may  without  any  affidavit  being  made  under  the  8th 

aection  of  the  Act  make  an  order  for  the  provisional  detention  of 

a  ship  if  they  have  reason  to  believe  on  complaint  or  otherwise 

ibait  she  is  unsafe,  and  by  unsafe  is  meant  that  she  is  by  reason 

of  the  defective  condition  of  her  hull,  equipment,  or  machinery, 

or  by  reason  of  overloading  or  improper  loading,  or  ballasting, 

unfit  to  proceed  to  sea  without  serious  danger  to  human  life, 

having  regard   to  the  nature  of  the  service  for  which  she  is 

intended.     Accordingly  it  becomes  the  duty  of  the  Marine  Board, 

having  received  a  complaint,  and  before  tiiey  take  the  step  of 

making  an  order  for   the  provisional  detention  of  a  ship,  to 

consider,  first,  whether  the  complaint  affects  the  condition  of  the 

hull,    equipment,    or   machinery   of  the   ship,   her  loading   or 

ballasiiing ;  secondly,  whether  these  or  any  of  them  render  her 

unfit  to  proceed  to  sea  without  serious  danger  to  human  life ; 

and  thirdly,  they  must  take  into  their  consideration  the  nature  of 

the  service  for  which  the  vessel  is  intended.    If,  having  considered 

these  several  matters,  they  come  to  the  conclusion,  upon  the 

information  then  before  them  (which  it  is  their  duty  thoroughly 

to  look  into  and  examine),  that  the  vessel  is  unsafe,  it  then 

becomes  their  duty  to  make  an  order  for  provisional  detention 

for  the  purpose  of  survey.      This  order  being  made,  must  be 

served  as  soon  &5  may  be  on  the  master  of  the  vessel  (section  ]  0, 

sub-clause  2),  together  with  a  written  statement  of  the  grounds 

of  her  detention  (section  6,  sub-clause  2).     The  Marine  Board  or 

Local  Marine  Board  may  then  appoint  a  person  or  persons  to 

survey  the  vessel  and  to  report  to  them  thereon,  and  in  order 

that  fJie  owner  or  master  of  the  ship  may  be  able  to  take 

advantage  of  the  provisions  of  the  5th  sub-clause  of  section  6, 

notice  should  be  given  to  him  of  the  appointment  of  the  surveyor, 

as  also  of  the  time  when  it  is  proposed  to  hold  such  survey.     If 

the  result  pf  this  survey  be  that  the  Marine  Board  or  Local 

M^ripe  ^ar4  et^l  c^use  the  ship  to  be  detained  a  copy  of  the 
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ia90.       report  of  the  surveyor  appointed  by  the  Board  is  to  be  served 
Australian  upon  the  master  before  any  order  be  made  for  final  detention, 
^^^^^        aiid  the  master  has  the  right  within  seven  days  of  the  service 
^^^*^"-      upon  him  of  the  report  to  appeal  to  the  Govemor-in-Council 
The  C J.     against  an  order  for  final  detention  being  made.     If  the  master 
does  not  so  appeal,  or  if  the  appeal  be  decided  against  him,  then 
the  final  order  may  be  made  in  accordance  with  the  third  sub- 
clause of  section  6. 

I  have  now  stated  what  the  duty  of  the  Marine  Board  or  Local 
Marine  Board  is,  and  how  such  duty  is  to  be  carried  out.  In  the 
case  before  me  the  Local  Marine  Board  of  Newcastle  wholly  failed 
to  discharge  the  duty  expected  from  them,  or  any  part  of  it,  nor 
was  any  single  detail  carried  out  as  prescribed.  What  took 
place  was  as  follows  : — A  Mr.  Bertram,  who  describes  himself  as 
shipping  inspector  at  Newcastle,  took  upon  himself  the  whole 
functions  of  the  Local  Marine  Board  of  that  place.  Having 
received  some  information,  apparently  from  one  of  his  boatmen, 
he,  without  any  reference  to  the  Board,  takes  upon  himself  to 
send  to  the  master  of  the  Lark  a  notification  in  the  following 
words: — '* Navigation  Acts,  1871-1881.  Newcastle,  81st  July, 
1888.  The  master  of  the  ship  Lark, — ^It  is  hereby  notified  that 
your  ship  will  have  to  be  supplied  with  a  new  foremast  before 
she  leaves  the  port,  the  one  you  now  have  being  quite  rotten. 
Tou  are  therefore  requested  to  have  the  above  supplied  at  once, 
notice  having  been  given  to  the  secretary  of  the  Marine  Board 
not  to  allow  your  ship  to  clear  until  the  requirements  of  the 
above-named  Acts  are  complied  with. — ^A.  Bbetbam,  Inspector." 
At  the  time  this  notice  was  given  to  the  master  of  the  vessel, 
the  Local  Marine  Board  had  had  no  meeting,  and  had  taken  no 
action  whatever  in  the  matter,  nor  had  Mr.  Bertram  made  any 
proper  survey  or  inspection  of  the  mast,  which  he  describes  as 
'^quite  rotten,''  and  which  at  the  trial  he  was  compelled  to  admit 
he  had  misdescribed.  On  the  same  day  Mr.  Bertram,  Mr. 
Brookes,  shipwright  surveyor  to  the  Marine  Board,  and  a  Captain 
Newton,  who  is  one  of  the  Local  Marine  Board,  and  who  also 
styles  himself  '^inspector,''  go  on  board  the  vessel  and  make 
what  must  have  been  a  most  perfunctory  survey  of  the  mast,  Mr. 
Brookes  obtains  a  gimlet  and  says  he  inserted  this  into  a  sun 
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rent  some  little  space^  and  then  bored  into  the  side  of  the  rent, ^^^' 

and  found  the  mast  unsound.   In  this  he  is  contradicted  by  Captain  Aubtbauan 

Newton^  who  says  that  this  gimlet-hole  was  made  where  there         ^^ 

was  no  sun  rent,  and  that  the  mast  was  unsound.     However,  they      B^«k8» 

all  sign  a  document  as  follows : — ^'  The  Local  Marine  Board  of     '^^  ^-^^ 

Newcastle,  July  31,1 888.     Captain  Valentine,  ship  Lark, — ^This  is 

to  give  you  notice  that  a  survey  has  been  held  upon  the  foremast  of 

your  ship,  and  it  having  been  found  quite  bad  and  nnseaworthy,  a 

new  one  will  have  to  be  supplied  before  she  leaves  the  port. — ^A. 

Bbktram,  Inspector;   Thomas  Bbooejbs,  Shipwright  Inspector; 

HxNBT  Newton,  Inspector.'^    On  the  receipt  of  this  the  master  of 

the  Lark  obtained  the  services  of  two  shipmasters  then  in  port, 

who  appear  to  have  made  a  careful  inspection  of  the  mast  with  a 

hanuner,  and  by  boring  into  it  in  various  places  with  an  auger, 

and  they  made  a  report  to  the  effect  that  the  mast  was  sound  and 

seaworthy,  and  this  was  forwarded  to  the  secretary  of  the  Marine 

Board  on  the  3rd  of  August.     On  that  day  the  Marine  Board 

met  for  the  first  time,  and  having  Mr.  Brookes  before  them,  and 

the  report  of  the  two  shipmasters  sent  by  the  master  of  the  ship 

Lark,  and  being  requested   to   have  a  .survey  made  by  some 

impartial  person,  they  entirely  ignore  the  provisions  of  the  45 

Vic.  No.  6,  sec.  6,  refuse  to  have  any  survey  made,  and  direct 

their  secretary  to  write  a  letter  to  the  master  of  the  Lark.     The 

secretary  thereupon   wrote   as  follows  : — "  Office   of  the  Local 

Marine  Board  of  Newcastle,  August  3,  1888.     Sir, — I  have  the 

honour,  by  the  direction  of  the  Local  Marine  Board,  to  own 

receipt  of  your  letter  of  this  date,  and  in  reply  thereto  to  inform 

you  that  the  recommendation  of  the  surveyors  with  regard  to  the 

foremast  of  the  schooner  Lark  must  be  carried  out  before  she  can 

leave  this  harbour.     I  am  further  directed  to  draw  your  attention 

to  clause  6  of  the  Navigation  Law  Amendment  Act.     I  have  the 

honour  to  be.  Sir,  your  obedient  servant,  W.  P.  Wbthibill, 

Secretary."     Some  further  protest  was  made,  but  without  avail ; 

the  mast,  which  turns  out  to  be  perfectly  good  and  sound,  was 

taken  out  of  the  vessel,  and  a  new  one,  not  so  good  as  the  old, 

put  in  at  a  cost  to  the  owner  of  the  vessel  of  461.     That  the  mast 

was  sound  I  entertain  no  doubt.     No  less  than  nine  witnesses 

were  called  by  the  plaintiff  to  prove  this,  amongst  them  four  of 
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^^^'  the  most  experienced  marine  surveyors  practising  in  Sydney, 
AusTEALiAN  who  had  examined  the  mast  with  care,  and  who  all  swore  it  was 
P^  '  a  sound,  good  mast,  and  perfectly  seaworthy.  Three  working 
BuBNB.  shipwrights  were  also  called,  who  gave  evidence  to  the  same 
The  O.J.  effect.  It  appears  that  the  mast  is  now  at  a  shipbuilding  yard 
in  Sydney,  and  Captain  Newton,  one  of  those  who  made  the 
so-called  survey  of  the  31st  July,  1888,  saw  it  in  company  with 
Mr.  M^Ritchie,  the  marine  surveyor  to  the  Marine  Board,  a 
few  days  before  the  trial  took  place.  Mr.  M^Ritchie  then 
examined  the  mast,  and  strange  to  say  Mr.  M^Ritchie  was  not 
called  as  a  witness.  From  this  I  infer  that  had  he  been  called 
he  would  have  given  the  same  evidence  as  that  given  by  the 
marine  surveyors  called  on  behalf  of  the  plaintiffs.  The  defendant 
called  no  other  witnesses  than  the  three  persons  who  made  the 
survey  of  the  31st  of  July,  1 888,  upon  whose  evidence  I  place  no 
reliance  :  all  the  more  so  with  respect  to  Mr.  Brookes,  inasmuch 
as  he,  without  being  asked,  suggested  that  the  mast  now  in 
Sydney  was  not  the  same  mast  as  that  he  saw  at  Newcastle. 
He  had  not  seen  the  mast  in  Sydney,  and  the  suggestion  was 
wholly  unwarranted.  .Captain  Newton,' who  saw  the  mast  in 
Sydney,  swore  it  was  the  same  mast.  I  have  said  that  I  entertain 
no  doubt  but  that  the  mast  was  sound  ;  what  Messrs.  Bertram, 
Brookes,  and  Newton  saw  defective  in  the  mast  were  some 
longitudinal  cracks  called  sun  rents,  which  the  evidence  shewed 
to  be  common  in  all  spars  made  of  pitch  pine.  It  appears  that 
the  Larh  has  been  one  of  Her  Majesty's  ships,  and  had  been  sold. 
While  belonging  to  the  navy  these  cracks  had  been  stopped  with 
oakum  and  putty,  partly  for  appearance  sake  and  partly  to  keep 
the  weather  out  of  the  timber.  The  evidence  was,  however, 
ample  to  shew  that  such  cracks  in  no  way  interfered  with  the 
stability,  strength,  or  seaworthiness  of  the  mast.  Either  Messrs. 
Bertram,  Brookes,  and  Newton  were  not  persons  of  ordinary  and 
competent  skill,  or  if  they  were,  then  the  examination  they  made 
was  not  such  as  to  enable  them  to  form  any  just  opinion  upon 
the  state  of  the  mast.  It  is  quite  clear  upon  the  evidence  that 
no  competent  marine  surveyor  making  a  proper  examination  of 
this  mast  could  have  come  to  any  other  conclusion  but  that  the 
mast  was  strong,  sound,  and  seaworthy. 
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The  counsel  for  the  defendant  advisedly  declined  to  take  the  ^^^• 
point  that  the  defendant  was  not  responsible  for  the  total  Austbalian 
disregard  by  the  officers  of  the  Local  Marine  Board  at  Newcastle,  ^^^^^ 
and  by  the  Board  of  the  provisions  of  the  45  Vic.  No.  6,  and  Bubns. 
admitted  that  if  what  was  done  at  Newcastle  was  done  wrongfully  Th«  ^-J- 
and  without  reasonable  and  probable  cause^  then  the  defendant 
was  liable.  I  have  very  carefully  considered  the  7th  section  of 
the  Act,  and  I  have  come  to  the  conclusion  that  although  the 
wording  of  that  section  is  not  the  same  as  the  wording  of  the  10th 
section  of  the  39th  and  40th  Vic.  cap.  80,  yet  the  same  construc- 
tion must  be  given  to  both  sections.  I  am  clearly  of  opinion  that 
the  reasonable  and  probable  cause  mentioned  in  that  section  is 
not  to  be  dealt  with  in  the  same  way  as  reasonable  and  probable 
cause  in  an  action  for  malicious  prosecution.  In  an  action  for 
malicious  prosecution  the  question  of  reasonable  and  probable 
cause  is  one  of  law  for  the  Judge  to  decide,  and  this  on  the 
assumption  that  a  Judge  is  more  competent  than  a  jury  to 
determine  the  question  how  far  it  may  have  been  proper  for 
a  person  to  have  instituted  a  prosecution.  Here  the  question  is 
one  of  fact  arising  from  the  circumstances  of  the  ship  and  as  to 
how  far  those  circumstances  would  cause  a  person  of  competent 
skill  to  form  an  opinion  as  to  whether  she  was  safe  or  unsafe 
within  the  meaning  of  the  Act.  It  is  also  quite  manifest  that  the 
reasonable  and  probable  cause  which  is  to  justify  the  detention 
of  a  ship  cannot  depend  upon  the  bona  fides  of  the  Marine  Board 
in  acting  upon  information  conveyed  to  them.  If  so,  inasmuch 
as  it  must  be  assumed  that  the  Marine  Board  will  in  all  cases  act 
with  boTia  fides  and  on  credible  information,  there  would  be 
no  redress  for  a  shipowner,  no  matter  how  much  he  may  have 
suffered  from  an  improper  detention.  The  true  interpretation  of 
these  words  is  that  laid  down  by  the  Lord  Justice  Brett  in 
Th/mpson  v.  Farrer  (4),  whore  he  says  at  page  881,  "The  true 
interpretation  seems  to  me  to  be  that  if  upon  the  evidence  given 
at  the  trial  of  what  by  all  means  of  examination  possible  under 
the  circumstances  in  which  the  ship  then  was  and  all  reasonable 
inquiries  might  have  been  made  known,  though  it  was  not,  to  the 
Board  of  Trade,  a  person   of   ordinary  skill  would  have   had 

(4)  9  (i.B.D.  872. 
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^^^'       reasonable  and  probable  cause  so  far  to  suspect  the  safety  of  the 

AuBTRALiAH  ship  as  to  mako  it  reasonable  to  detain  her  for   the   purpose 

0.        '  of  inquiry,  the  shipowner  has  no  remedy  given  to  him,  although 

Burns,      j^jg  gj^jp  ^^^  j^  f^^^  ^  ^^^^  g^jp .  ^^^^  |£  ^^^p^^  g^^i^  evidence  a 

The  CJT.  person  of  ordinary  skill  would  have  had  no  reasonable  or  probable 
cause  to  suspect  the  ship,  then  compensation  is  given  to  the  ship- 
owner, although  the  fact  erroneously  stated  to  the  Board  of  Trade 
would,  if  correct,  have  given  a  person  of  ordinary  skill  reasonable 
or  probable  cause  to  suspect,  and  consequently  detain  the  ship/' 
In  this  case  there  is  no  doubt  that  the  facts  which  were  in  my 
opinion  erroneously  stated  to  the  Local  Marino  Board  would  if 
they  had  been  true  have  given  that  Board,  if  possessed  of  oi-dinary 
skill,  reasonable  and  probable  cause  to  detain  the  ship.  These 
facts  were,  however,  stated  by  persons  who  either  did  not  possess 
ordinary  skill,  or,  if  they  did,  then  they  did  not  make  all  reason- 
able inquiry,  but  wrongfully  abstained  from  so  doing,  nor  had 
they,  in  fact,  any  reasonable  and  probable  cause  to  suspect  the 
ship.  Accordingly,  the  plaintiffs  are,  in  my  opinion,  entitled  to 
succeed  upon  the  ground  that  the  vessel  was  detained  wrongfully, 
and  without  reasonable  and  probable  cause.  All,  however,  that 
the  plaintiffs  are  entitled  to  is  compensation  for  loss  or  damage 
sustained  by  them  in  consequence  of  such  detention,  including 
the  cost  of  or  incidental  to  the  detention  or  survey  of  the  ship. 
Although  the  plaintiffs  were  compelled  by  the  action  of  the  Local 
Marine  Board  to  substitute  an  inferior  mast  for  one  which  was 
perfectly  sound,  and  were  put  to  the  expense  of  461.  in  so  doing, 
yet  this  is  not  in  my  opinion  costs  incidental  to  the  detention 
within  the  meaning  of  the  section.  The  Legislature  did  not 
contemplate  the  occurring  of  that  which  has  occurred  here.  That 
body  assumed  that  the  great  and  beneficial  power  given  by  this 
statute  would  be  entrusted  to  persons  capable  of  understanding 
and  using  them,  and  did  not  therefore  provide  for  compensation 
to  be  given  to  a  shipowner  who  was  compelled  unnecessarily  to 
put  new  work  into  his  vessel.  There  was  no  loss  of  earnings  of 
the  ship  proved  so  far  as  the  plaintiffs  were  concerned;  the 
only  loss  was  the  wages  and  food  of  the  crew  during  the 
detention,  besides  the  fees  of  survey  and  some  small  incidental 
expenses.      These    amount   in  the  whole  to  41 Z.   l^.^  and  for 
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that  sum  I  find  a  verdict  for  tlie  plaintiffs  with  full  costs  of  the       ^®^' 
action.  Australian 

In  oonclosion^  I  may  be  allowed  to  say  that  should  the  very    ^^^^^®    ^• 
large  power  given  by  the  Act  continue  to  be  reposed  in  the  Local      Bubns. 
Uarine  Board  of  Newcastle,  those  gentlemen  should  be  instructed     The  ^'J* 
to  seek  for  legal  advice  as  to  their  proper  course  of  proceeding 
nnder  the  statute  before  they  take  the  very  serious  step  of  detain- 
ing any  vessel,  and  that  the  officers  of  that  body  be  instructed 
that  their  duty  is  to  report  to  the  Board  and  not  to  act  without 
instractions.     The  miscarriage  of  the  Board  and  their  officers  has 
in  this  case  put  the  plaintiffs  to  inconvenience  and  expense,  for 
which  they  can  recover  no  compensation,  and  has  put  the  country 
to  what  must  prove  to  be  a  very  considerable  loss. 

Judgment  accordingly. 

Attorney  for  the  plaintiffs  :  8.  J.  Bull. 

Attorney  for  the  defendant :   Williams,  Grown  Solicitor. 


16 


CASES  AT  LAW. 


[N.  S.  W.  ». 


1890. 

Feb,  18. 

Windeyer  J. 
InTies  J. 

and 
Foster  J, 


In  re  CRKAGH;  &  WILtlAMS,  Ex  parte  THE  SHERIFF. 
Sheriff* 9  feei — Possession  money — Attorney — Interpleader —  Claimant, 

C.  and  W;  attorneys,  instructed  the  sheriff  to  levy  upon  certain  goods  which  were 
claimed  by  two  persont.  The  sheriff  interpleaded,  and  the  usual  orders  were  made. 
Payment  was  not  made,  nor  was  security  given  within  the  time  allowed,  but  the 
sheriff  was  instructed  to  stay  proceedings,  and  finally  C.  and  W.  wrote  to  the 
sheriff,  telling  him  to  withdraw  on  payment  of  possession  money  by  the  olitimants. 
The  claimants  refused  to  pay,  the  sheriff  tried  to  sell  the  goods  and  failed,  and 
before  a  sale  was  effected,  the  interpleader  was  decided  in  favour  of  the  claimants 
and  the  sheriff  had  to  withdraw. 

Held,  that  the  sheriff  could  recover  the  possession  money  from  C.  and  W. 

This  was  a  motion  on  notice  by  the  sheriff  for  a  rule  absolute, 
in  the  first  instance,  ordering  Messrs.  Creagh  and  Williams, 
attorneys,  acting  for  the  Mercantile  Bank,  to  pay  to  him  certain 
fees,  amounting  to  38Z.  4s.  6d.,  under  the  following  circumstances  : 

On  the  24th  June,  1887,  Messrs.  Oreagh  and  Williams  lodged 
a  writ  oifi,  fa,  endorsed  to  levy  on  the  goods  of  one  Jackson 
the  sum  of  147Z.  12«.  Id.,  with  interest  and  costs. 

On  the  28th  June,  a  levy  was  made  by  the  sheriff's  officer  at 
Lismore,  on  the  household  furniture  and  effects  of  Jackson,  and 
on  his  stock-in-trade  as  a  publican.  These  things  were  claimed 
by  one  Anderson.  The  sheriff,  at  the  request  of  Messrs.  Oreagh 
and  Williams,  interpleaded ;  and  on  the  22nd  July  an  order  was 
made  by  Sir  George  Tnnes,  J.,  barring  Anderson^s  claim,  and 
ordering  the  sheriff  to  sell  the  goods  levied  upon ;  and  subse- 
quently the  goods  were  sold  for  60Z.  (the  net  proceeds  being 
26L  68.  lid.)  to  one  Howell,  and  were  afterwards  sold  by  him  to 
one  Glasby,  as  trustee  for  the  wife  of  Jackson.  On  the  16th 
October,  Messrs  Creagh  and  Williams  instructed  the  sheriff^s 
officer  to  make  another  levy  upon  these  goods.  Claims  were  then 
made  by  both  Howell  and  Glasby,  and  the  sheriff  in  each  case, 
at  the  request  of  Messrs.  Creagh  and  Williams,  interpleaded ; 
and  orders  for  feigned  issues  to  be  tried  were  made  on  the  11th 
and  17th  November  respectively.  The  orders  were  in  the 
following  terms  : — '^  I  do  order,  that  upon  payment  of  the  sum  of 
130/.  into  Court  by  the  said  claimant  within  21   days  from  this 
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date^  or  upon  his  giving — ^within  the  same  time — security  to  the        l^^* 
satisfaction  of  the  Prothonotary  for  the  payment  of  the  said       In  re 
amoant  by  the  said  claimant^  according  to  the  directions  of  any    WilllTms. 
role  of  Coart  or  Jadge^s  order  to  be  made  herein^  and  upon 
payment  to  the  said  sheriff  of  the  possession  money^  from  this 
date  the  said  sheriff  do  withdraw  from  possession  of  such  of  the 
goods  and  chattels  seized  by  him  under  the  writ  of  fieri  fcLcicLa 
herein  as  are  claimed  by  the  said  claimant^  and  in  default  of  such 
payment  being  made^  or  security  given  as  aforesaid  by  the  said 
claimant^  the  said  sheriff  do  proceed  to  sell  the  said  goods  and 
chattels,  and  pay  the  proceeds  of  the  sale,  after  deducting  the 
expenses  thereof  and  the  possession  money  from  this  date,  into 
Court  in  this  cause  to  abide  further  order  herein/^  A  delay  arose 
in  finding  the  security,  and  on  the  16th  December  the  foUomng 
letter  was  written  : — 

Sydney,  16th  December,  1887. 
Ma«n.  Creagh  and  Willianu, 

Soliciton. 
DiAB  SiB8, — MercantiU  Bank  t.  Jackson;  Howell  and  Glasby,  claimants. 
In  ooDdderation  of  your  allowing  me  until  this  day  fortnight  to  lodge  the  bonds  in 
these  Tespectiye  interpleader  matters,  I  undertake  to  pay  the  sheriff's  fees  of 
poeeosiion  from  date  of  seizure  up  to,  and  inclusiye  of,  this  day  fortnight,  Tiz.,  30th 
inat. 

Yours  truly, 

GEO.  J.  SLT. 

And  there  was  another  letter  from  G-.  J.  Sly^  asking  to  be  allowed 
until  the  3rd  January  to  perfect  the  security  with  the  same  under- 
taking. 

Messrs.  Creagh  and  Williams,  on  the  receipt  of  these  letters, 
wrote  to  the  sheriff,  instructing  him  to  stay  proceedings.  On 
1st  January,  1888,  Messrs  Creagh  and  Williams  instructed  the 
sheriff  to  withdraw  from  possession  of  the  goods  so  levied  upon, 
upon  payment  of  possession  fees  by  the  claimants  from  the  18  th 
November.  Several  applications  were  made  for  the  payment  of 
the  fees,  but  the  claimants  and  Jackson  refused  to  pay  them. 
The  sheriff  remained  in  possession,  and  in  accordance  with  the 
interpleader  orders  the  goods  were  put  up  for  sale,  but  no  sale 
was  effected ;  and  before  the  goods  were  again  put  up  for  sale, 
the  interpleader  issues  were  tried,  and  resulted  in  the  favour  of 
the  claimants.  The  sheriff  thereupon  had  to  withdraw.  The 
W.8.W^.  Vol.  XI.,  Uw.  B 
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^^^-       sheriff  then  applied  to  Messrs.  Creagh  and  Williams  for  payment 

In  re       of  the  possession  money,  but  they  refused  to  pay  him. 
Creaoh  & 
Williams. 

Ralston,  for  the  sheriff^  in  support  of  the  motion.  Messrs. 
Oreagh  and  Williams  set  the  sheriff  in  motion,  and  therefore  they 
are  liable  to  the  sheriff  for  his  fees :  In  re  Mitchell  (1 )  ;  MarshaWs 
Law  ofOosts  (2)  ;  Dabbs  v.  Humphries  (3). 

Salomons,  Q.C.,  and  O'Connor  for  Messrs.  Creagh  and  Williams, 
contra.  That  case  just  cited  ha,s  no  bearing  on  this.  This  matter 
should  have  been  brought  in  Chambers.  In  MitchelPs  Case  (1), 
it  was  decided  that  where  the  client  is  liable,  the  sheriff  has  to 
pay.  This  is  an  attempt  on  the  part  of  the  sheriff  to  get  away  from 
an  Act  of  Parliament  and  the  Judge's  order.  In  the  order,  the 
claimant  is  ordered  to  pay.  When  the  sheriff  is  in  possession, 
and  a  claimant  puts  in  a  claim,  then  the  claimant  has  to  pay  a 
certain  sum  into  Court,  or  find  security  in  that  amount  to  cover 
the  value  of  the  goods,  and  costs ;  and  further,  he  has  to  pay  to 
the  sheriff  the  costs  of  possession  from'  the  date  of  the  interpleader 
order,  otherwise  the  sheriff  may  sell.  The  claimants  were 
successful,  and  they  could  recover  the  costs  payable  to  the  sheriff 
from  the  execution  creditor.  Under  s.  6  of  I  and  2  Will.  IV.  c. 
58,  the  costs  of  such  proceedings  are  in  the  discretion  of  the 
Court. 

If  the  Court  is  against  us.  Sly  and  Hamilton's  names  should  be 
joined  with  us  in  the  order  to  pay,  to  save  the  expense  of  our 
having  to  bring  an  action  against  them. 

Ralston  was  not  called  on  in  reply. 

WiNDEYEB,  J.  1'his  is  au  application  by  the  sheriff  for  an 
order,  directing  Messrs.  Creagh  and  Williams,  who  acted  as 
attorneys  for  the  Mercantile  Bank,  to  pay  a  certain  sum  due  to 
him  as  possession  money.  It  appears  that  the  Mercantile  Bank 
having  recovered  a  verdict  against  one  Jackson,  proceeded  to 
issue  execution ;  whereupon  claims  were  made  by  two  persons. 
Upon  this,  the  sheriff  took  out  two  interpleader  summonses, 
(1)  lON.S.W.L.R.  Ill  J  6  W.N.  129.        (2)  1869 ed., p.  399.        (3)  3DowIing377. 
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and  two  orders  were  made  by  a  Judge  in  Chambers  ^Q^- 
—  one  on  the  11th  November,  and  the  other  on  the  17th  in  re 
November.  In  each  order  the  execution  creditor  was  Williams. 
to  pay  the  costs  of  the  sherifE  up  to  the  date  of  the  windeyerJ. 
order,  and  from  that  date  the  claimants  were  to  pay  possession 
money ;  they  were  also  to  pay  a  certain  sum  into  Court,  or  give 
security  for  the  amount.  The  claimants  not  being  ready  to 
perfect  their  security  wifchin  the  time  named  in  the  order,  obtained 
further  time  from  the  execution  creditor,  and  the  sherifiE,  at  the 
express  request  of  the  execution  creditor,  abstained  from  making 
a  sale,  and  remained  in  possession.  This  time  was  further 
extended,  and  the  sheriff  remained  in  possession,  he  being  then 
informed  that  the  claimants  had  undertaken  to  pay  the  costs  of 
his  remaining  in  possession.  The  sheriff  then  made  an  application 
to  the  claimants,  but  failed  to  obtain  payment.  Thereupon  he 
attempted  to  sell,  but  the  sale  proved  abortive,  and  before  he 
could  effect  a  sale  the  interpleader  issues  were  determined  in 
&vour  of  the  claimants,  and  the  sheriff  had  to  withdraw.  The 
sheriff  being  unable  to  get  his  fees  from  the  claimants,  applied 
to  Messrs.  Creagh  and  Williams.  They  refused  to  pay,  and  the 
sheriff  now  applies  for  an  order  directing  Messrs.  Creagh  and 
Williams,  under  whose  instructions  he  acted,  to  pay  the  amount. 
The  Court  has  already  decided  in  MitchelVs  Case  (4)  that 
an  attorney  who  sets  the  sheriff  in  motion  is  primarily  liable  to 
the  sheriff.  The  sheriff  is  not,  as  in  England,  an  officer  having 
certain  perquisites.  Here  he  is  an  officer  of  the  Government, 
and  of  this  Court,  to  carry  out  the  process  of  the  Court  in  the 
matter  of  executions.  In  these  proceedings  he  called  upon 
Messrs.  Creagh  and  Williams  to  pay  him  these  fees  which  he  has 
incurred  at  the  instance,  as  he  says,  of  Messrs.  Creagh  and 
Williams,  and  the  Court  has  already  decided  that  he  has  power 
to  do  so.  The  question  is,  whether  there  is  anything  to  get  rid 
of  this  2>n wa /ocie  liability.  I  am  clearly  of  opinion  that  there 
is  nothing  to  take  this  case  out  of  the  general  rule,  that  where 
the  sheriff  is  employed  in  this  way,  the  person  who  employs  him 
is  primarily  liable.  It  appears  to  me  that  the  Interpleader  Act 
(5)  authorises  the  sheriff  to  bring  the  real  parties  before  the 
(4)  10  N.8.W.L.R.  111 ;  6  W.N.  129.  (5)  1  &  2  WiU.  IV.  o.  58. 
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^^^'  Court — ^the  execution  creditor  on  one  side,  and  the  claimant  on 
In  re  the  other  side — and  that  the  sheriff  simply  becomes  the  agent 
Williams.  ^^^  *^®  execution  creditor.  He  was,  therefore,  bound,  if  the 
Windeyer  J.  ©^cecution  creditor  told  him  to  stay  his  hand,  to  do  so ;  and  if  he 
directed  him  to  sell,  under  the  authority  given  to  him  by  the 
Court,  because  the  claimant  failed  to  comply  with  the  conditions 
or  order,  he  was  bound  to  sell.  This  appears  quite  clear  from 
the  case  of  Dahbs  v.  Humphries  (6).  The  sheriff  having  a  right 
to  make  this  application,  it  ought  not  to  be  refused  upon  the 
suggestion  that  Messrs.  Sly  and  Hamilton  should  have  been 
brought  before  the  Court.  If  Messrs.  Sly  and  Hamilton  have 
given  this  undertaking,  then  I  cannot  see  how  they  can  refuse 
the  claim  which  Messrs.  Creagh  and  Williams  have  a  right  to 
make  upon  them.  But  the  responsibility  of  paying  this  money 
must  rest  with  Messrs.  Creagh  and  Williams,  who  must  look  to 
the  person  with  whom  they  made  this  arrangement,  to  get  the 
money  which  they  must  pay  to  the  sheriff.  As  it  appears  to  me 
that  Messrs.  Creagh  and  Williams  really  had  no  answer  to  the 
claim  of  the  sheriff,  he  is  entitled  to  his  costs. 

Sib  George  Innes,  J.,  and  Foster,  J.,  concurred. 

Rule  absolute^  with  coats. 

Attorneys  for  the  sheriff  :  Ourtiss  ^  Ba/rry. 
(6)  3  Dowling  377. 
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SPENCER  V.  HABBIS  and  Othibs.  1890. 


Contract — Architect — Damage*  at  large — Incontiatency  of  verdict,  Feb.  19. 

8.,  an  architect,  was  employed  by  H.  to  prepare  certain  plans  for  a  building.    S., 
in  hie  eridence,  stated  that  nothing  was  said  as  to  the  price  the  building  was  to    .^.^V;      j 
cost.     H.,  on  the  other  hand,  said  that  8.  was  restricted  in  his  plans  to  a  building  and 

not  to  cost  more  than   7000/.    Tenders  were  called  for,  and  the  lowest  was       Innes  J. 
11,979/.     H.  thereupon  refused  to  pay  S.  commission  for  his  work,  and  S.  then 
brought  an  action  to  recover  820/.,  being  commission,  &o.,  on  11,979/.    The  jury 
found  a  yerdict  for  200/. 

Held,  on  the  application  by  the  defendant  for  a  new  trial,  on  the  ground  that 
the  issue  for  the  jury  was  simply  whether  the  plaintiff  was  entitled  to  820/.  or 
nothing,  and  that  they  had  failed  to  try  the  issue  submitted  to  them,  that  the 
yerdict  ought  not  to  be  disturbed,  inasmuch  as  there  was  CTidence  that  the 
defendants  had  promised  to  pay  the  plaintiff  such  a  sum  as  would  remunerate  him 
for  his  work. 

New  trial  motion. 

Declasation.  That  the  plaintiff  was  an  architect^  and  it  was 
agreed  by  and  between  the  plaintifE  and  the  defendants^  that  the 
plaintiff,  as  such  architect^  should  draw^  prepare  and  make  plans 
and  specifications  for  the  erection  of  a  hall  and  skating  rink^  to 
be  erected  on  a  site  in  Darlinghurst^  and  that  the  defendants 
shoald  pay  to  the  plaintiff  commission  and  reward  for  so  drawings 
preparing  and  making  such  plans  and  specifications ;  and  the 
plaintiff^  accordingly^  drew^  prepared  and  made  the  said  plans  and 
specifications  for  the  erection  of  the  said  hall  and  skating  rink^ 
and  all  conditions,  &c. ;  yet  the  defendants  have  not  paid  to  the 
plaintiff  the  said  commission  and  reward  so  due  to  him  as 
aforesaid,  nor  have  they  paid  any  part  thereof,  but  have  wholly 
refused  and  neglected  so  to  do,  and  the  same  still  remains 
wholly  due  and  unpaid. 

2.  Common  count. 

And  the  plaintiff  claimed  3202.  Is. 

Particulars : — 

Not.,  1888.    To  professional  serrices  rendered  in  preparing  sketches,  &o. : — 

Lowest  tender,  11,979/.  at  2^  per  cent 

To  preparing  16  sets  of  details  during  the  time  tenders 

were  being  called,  and  which  serrices  come  in  the 

second  half  of  an  architect's  commission        

To  adyertising  for  tenders  

820    1    0 
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^^^'  Pleas. — 1.  Payment  into  Court  of  lOOZ.,  for  commission,  part 

Spbnckb     of  tte  amount  claimed  in  first  and  second  counts. 
Habms.  2.  As  to  the  residue  in  the  first  count  the  defendant  did  not 

agree  as  alleged. 

3.  The  defendants^  as  to  the  residue  of  the  first  county  say  that 
it  was  a  term  and  condition  of  the  said  employment  of  the 
plaintiff  as  such  architect^  that  the  said  plans  and  specifications 
should  be  for  a  building,  not  to  exceed  a  certain  cost  agreed 
upon  between  the  plaintiff  and  defendants,  and  the  defendants 
say  that  the  said  plans  and  specifications  prepared  by  the 
plaintiff,  as  in  the  declaration  alleged,  were  not  for  such  a 
building,  but  for  a  building  of  far  greater  cost.  Wherefore  the 
said  services  of  the  plaintiff  and  said  plans  and  specifications 
were  wholly  useless  and  valueless  to  the  defendants,  and  no  use 
of  the  same  was  made  by  the  defendants. 

4.  As  to  residue  of  second  count  never  indebted. 
Replication. — 1.  Joinder  of  issue  on  the  second,  third  and 

fourth  pleas. 

2.  And  for  a  second  replication,  the  plaintiff,  as  to  defendants' 
first  plea,  says  that  he  accepts  the  sum  paid  into  Court  in  full 
satisfaction  and  discharge  of  the  causes  of  action,  in  respect  of 
which  it  has  been  paid. 

The  case  was  tried  before  Mr.  Justice  Foster  and  a  jury  of 
four,  on  the  2nd  and  3rd  September,  1889,  when  the  jury  found 
a  verdict  for  the  plaintiff  for  lOOZ.,  beyond  the  sum  (lOOZ.)  paid 
into  Court. 

On  the  28th  October  a  rule  nisi  was  granted  on  the  grounds 
— 1.  That  the  verdict  was  against  evidence.  2.  That  the  only 
point  in  controversy,  and  accepted  by  both  parties  as  the 
question  for  the  jury,  being  whether  the  plaintiff  was  entitled 
to  a  verdict  of  3202.  1^.,  or  to  nothing,  the  verdict  shews  that  the 
jury  have  not  decided  the  issue  for  trial. 

The  point  that  the  verdict  was  against  evidence  was  not  pressed, 
and  the  whole  case  turned  on  the  second  ground,  on  which  the 
rule  nisi  was  granted. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment  of 
the  Ohief  Justice, 
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Salomons,  Q.C.,  and  Stephen,  for  the  defendants,  in  snpport  of  ^^^' 
the  rule.  The  verdict  the  jury  have,  found  clearly  shews  that  Spbvcbb 
they  have  not  tried  the  issue  in  this  case.  The  whole  point  was  habbis. 
whether  the  plaintiff  was  employed  to  prepare  plans  of  a  building 
not  to  cost  more  than  7000Z.  If  that  was  the  contract  entered 
into,  then  the  plaintiff  was  entitled  to  nothing.  If,  on  the  other 
hand,  the  contract  was  that  the  plans  were  to  be  prepared 
without  any  reference  to  the  cost,  then  the  plaintiff  was  entitled 
to  the  full  amount  claimed.  There  could  be  no  compromise-— either 
the  plaintiff  was  entitled  to  the  full  amount  claimed,  or  nothing  at 
all.  The  jury  must  have  either  believed  the  plaintiff  (in  which 
case  they  must  have  found  a  verdict  for  320Z.),  or  they  must 
have  believed  the  defendants,  and  found  a  verdict  for  the 
defendants.  As  to  the  lOOZ.  paid  into  Court,  that  was  paid  in 
under  the  common  count.  The  case  of  Springett  v.  Balls  (1) 
shews  that  where  the  jury  have  shrunk  from  deciding  the  real 
issue  between  the  parties,  the  Court  will  grant  a  new  trial.  In 
that  case  Gockhum,  C.J.,  says  : — ''  But  here  the  jury  have 
shrunk  from  their  duty  as  jurymen,  in  deciding  the  issue 
submitted  to  them,  so  that  we  are  entitled  to  look  at  the  verdict 
as  no  verdict  at  all."  If  the  jury  have  evaded  applying  their 
minds  to  the  consideration  of  the  amount  of  damages,  their 
verdict  ought  to  be  treated  as  no  verdict  at  all,  and  a  new  trial 
should  be  granted :  Kelly  v.  Sherlock  (2) . 

Rdd,  for  the  plaintiff,  shewed  cause.  The  defendants' 
pleading  upsets  my  learned  friend's  argument.  The  defendants 
paid  lOOZ.  into  Court,  so  that  if  the  jury  had  found  a  verdict  for 
the  sum  of  lOOZ.,  it  is  clear  that  the  defendants  could  not  have 
obtained  a  new  trial.  The  defendants  actually  invited  the  jury 
to  find  a  verdict  for  that  sum.  If  lOOZ.  will  satisfy  a  claim  of 
300Z.,  a  fortiori  200Z.  will  satisfy  that  claim.  I  could  understand 
the  plaintiff  coming  to  the  Court  and  asking  for  a  new  trial ;  that 
was  the  position  in  Kelly  v.  Sherlock  (2),  cited  by  the  other 
side.  The  plaintiff  considered  the  damages  were  too  low,  and 
applied  to  the  Court  for  a  new  trial.    In  Springett  v.  Balls  (1),  the 

(1)  7  B.  &  S.  477. 
(2)  7  6.  &  S.  480, 1  L.B.  Q.B.  686;   35  L.J.  Q.B.  209,  12  Jur.  N.S.  887. 
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^^^' damages  given  were  absurd.     In  that  case  there  was  a  plea  of 

Spkncbb     contributory  negligence,  which,  if  proved,  would  have  entitled 

Habbis.     ^^®  defendant  to  a  verdict;    if  not  proved,  the  plaintifE  was 

entitled  to  substantial  damages.     In  this  case  the  jury  may  very 

well  have  said,  "  the  plaintiff  is  entitled  to  a  verdict,  but  we  will 

not  give  him  the  whole  amount ;  we  will  only  give  him  200Z." 

[The  Chief  Justice.  What  right  have  the  jury  to  do  a  thing 
of  that  sort  f  ] 

In  the  case  of  Eall  v.  Poyaer  (3),  the  jury  did  exactly  the 
same  as  they  have  done  here,  and  the  Court  refused  to  disturb 
their  verdict. 

[WiNDEYBK,  J.     I  do  not  agree  with  that  decision.] 

[The  Chief  Justice.  Apply  that  case  to  this  present  case.  Is 
it  not  clear  that  the  jury  split  the  amount  ?  You  speak  of  the 
amount  the  jury  found  as  damages,  but  is  it  not  a  liquidated 
amount  ?] 

The  damages  were  at  large,  and  the  jury  were  entitled  to  give 
as  compensation  for  his  work  what  they  thought  the  plaintiff 
entitled  to. 

[Sib  George  Innbs,  J.  Why  should  not  the  jury  have  said, 
"  the  plaintiff  has  done  certain  work,  and  we  think  he  is  entitled 
to  something,  but  not  to  all  he  demands^'?] 

By  paying  lOOZ.  into  Court  the  defendant  actually  invited  the 
jury  to  act  as  arbitrators  and  give  the  plaintiff  what  they  thought 
fit :  In  Richards  v.  Rose  (4),  Pollock,  C.B.,  says : — "  In  the  case 
of  an  action  on  a  bill  of  exchange,  to  which  the  defendant  pleads 
only  that  the  bill  is  forged,  and  the  jury  find  for  the  plaintiff, 
with  damages  one  farthing,  thereby  compromising  the  matter  by 
finding  that  the  bill  is  not  forged,  and  yet  giving  the  plaintiff 
nominal  damages  only,  the  Court  would  clearly  see  that  the 
verdict  is  inconsistent  and  that  the  jury  had  failed  to  discharge 

(3)  18  M.  &  W.  600.  (4)  9  £z.  21& 
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their  duty.     That  principle  does  not  apply  where  the  damages        ^^^' 
are  large."  Spencbb 

V. 

Harris 
[WnsTDBYBB,  J.     The  word  ''  at''  is  obviously  omitted.     The 

pasaage  should  read^  ''  where  the  damages  are  at  large.''] 

Supposing  the  jury  had  found  a  verdict  for  3152.^  the  same 
contention  would  have  applied — ^that  the  jury  should  have  found 
for  the  full  amount. 

[The  Chief  Justice.  The  whole  question  is,  whether  the 
damages  were  at  large.] 

Mostyn  v.  Ooles  (5)  shews  that  the  Court  will  only  grant  a 
new  trial  in  a  case  where  the  verdict  is  grossly  wrong.  The 
jury  in  this  case  have  awarded  a  fair  and  reasonable  sum  for  the 
plaintiff's  work. 

[The  Chiev  Justice.  There  is  no  doubt  that  there  is  an 
inconsistency  in  the  defendant's  pleading  and  the  defendant's 
case.] 

If  the  jury  are  wrong,  the  defendants  have  misled  them  by 
this  payment  into  Court. 

Salomons,  Q.C.,  in  reply.  The  plaintiff  claimed  2^  per  cent. 
commission  on  the  lowest  tender.  The  payment  of  lOOZ.  into 
Court  has  nothing  to  do  with  the  case.  The  case  was  fought 
out  on  the  question  whether  the  plaintiff  was  limited  to  7000Z. 
or  not. 

The  Chief  Justice.  In  this  case  it  appears  that  the  defendants 
were  lessees  of  a  vacant  piece  of  ground  situate  in  Darlinghurst, 
and  being  desirous  of  having  a  skating  rink  erected  on  it,  entered 
into  an  agreement  with  the  plaintiff,  who  was  an  architect,  to 
make  plans  and  specifications  for  such  a  building.  Tenders  were 
then  called  and  several  were  received,  ranging  between  17,500Z. 
and  11,979/.  The  defendants,  thinking  that  the  lowest  tender 
(5)  7  H.  &  N.  872  ;  81  LJ.  Ex.  151. 


26  CASES  AT  LAW  [N.  S.  W.  R. 

^^Q'  was  too  much,  employed  Mr.  Backhouse,  another  architect.  The 
SpiircBB  plaintiff,  having  prepared  the  plans  and  specifications  in  the  first 
Habbis.  instance,  brought  his  action  against  defendants,  claiming,  first, 
TheCJ.  ^y  ^*y  ^^  special  count,  2^  per  cent,  commission  for  the 
preparation  of  the  plans  and  specifications,  and  under  the  second 
count,  for  work  and  labour,  materials  supplied,  &c.,  he  claimed 
320Z.  Is.,  and  the  writ  shewed  the  particulars  to  be  made  up  of 
2i  per  cent,  upon  1 1,979 Z.,  which  was  the  lowest  tender;  201. 
for  preparing  sets  of  details  during  the  time  tenders  were  being 
called,  and  which  services  came  in  the  second  half  of  the 
architect's  conmiission ;  and  11.  Is.  for  advertising  for  tenders. 
Defendants,  in  answer  to  this,  paid  lOOZ.  into  Court,  and  said 
that  that  was  sufficient  remuneration  for  plaintiff's  services. 
With  respect  to  the  balance,  they  said  that  they  did  not  agree, 
and  they  also  said  that  the  services  were  useless,  and 
therefore  plaintiff  was  not  entitled  to  be  paid  for  them  j  and  they 
also  pleaded  never  indebted. 

On  these  issues  the  case  came  on  for  trial,  and  plaintiff,  upon 
being  examined,  stated  that  there  was  an  ordinary  undertaking 
to  employ  him  as  architect,  and  that  no  limit  was  given  to  him 
as  to  the  amount  which  defendants  were  willing  to  spend.  He 
prepared  plans  and  specifications  according  to  their  instructions, 
and  for  that  he  charged  2^  per  cent.,  even  if  tenders  were  not 
called,  and  plaintiff  called  Mr.  Mansfield,  the  well-known 
architect,  who  said  that  2^  per  cent,  was  the  usual  commission 
under  the  circumstances.  Defendants  were  in  the  box,  and  they 
swore  that  they  told  him  at  the  very  outset  that  they  were 
willing  to  expend  7000Z.,  but  that  when  the  lowest  tender  came 
to  so  much  over  that  amount,  they  ceased  to  employ  plaintiff,  and 
his  work  was  useless.  They  then  employed  Mr.  Backhouse.  But 
in  the  course  of  plaintiff's  examination,  there  was  this  evidence 
as  to  an  interview  with  Mr.  Ackman.  The  plaintiff  there  said, 
''  I  was  to  charge  actual  cost  for  the  sketches,  provided  nothing 
further  was  done  in  the  matter ;  but  if  the  matter  went  beyond 
that,  I  should  expect  the  usual  architect's  commission^  that  is, 
2^  per  cent.,  for  plans  and  specifications,  even  if  no  tenders  were 
called."  In  Mr.  Ackman's  evidence  he  says :  "  He  did  not  then 
say  we  had  agreed  to  pay  2^  per  cent.,  if  the  work  was  gone  on 
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with.  There  was  not  a  word  of  the  kind.  He  never  mentioned  ^  ^^^ 
that  we  were  to  pay  2^  per  cent,  commission,  if  we  went  no  Spknobb 
farther.  He  always  offered  to  do  the  work  free,  and  I  told  him  Harbib. 
I  did  not  want  him  to  work  for  nothing,  and  what  he  was  out  of  xhe  C J. 
pocket  I'd  pay  him,  even  if  it  came  out  of  my  own  pocket.  We 
were  prepared  to  pay."  Now,  taking  the  evidence  of  the 
plaintiff  and  Mr.  Ackman  together,  it  appears  to  me  that  in  point 
of  fact  the  defendants  treated  the  case  as  one  in  which  there  was 
a  qtuifUum  meruit,  that  was  to  say,  that  they  were  bound  to  pay 
not  2i  per  cent.,  but  some  amount ;  and  it  may  be  that  the  jury, 
found  their  verdict  on  the  evidence  of  Mr.  Ackman.  It  may  be 
that  they  did  not  trust  the  recollection  of  Mr.  Spencer,  and  that 
they  came  to  the  conclusion  that  2^  per  cent,  was  not  mentioned, 
but  that  it  was  mentioned  that  he  was  to  be  paid  something  for 
his  work.  They  might  have  come  to  that  conclusion,  and  if  they 
did,  then  it  was  a  conclusion  which  shewed  that  they  were  of 
opinion  that  the  damages  were  at  large,  and  that  the  sum  agreed 
upon  was  not  2^  per  cent.,  but  such  sum  as  would  remunerate 
plaintiff  for  services  rendered  in  preparing  the  first  plans  and 
specifications  and  calling  for  tenders.  If  that  was  the  view 
which  the  jury  took  of  the  transaction,  and  which  was  certainly 
supported  by  the  view  which  the  defendants  took  of  it  by  paying 
lOOZ.  into  Court,  then  the  verdict  cannot  be  disturbed. 

I  am  of  opinion  that  this  is  a  case  in  which  the  jury 
were  quite  entitled  to  say  that  the  amount  of  remuneration  was 
entirely  at  large,  and  that  they  were  at  liberty  to  give  the  plaintiff 
all  that  under  the  circumstances  they  thought  he  was  entitled  to. 
Accordingly,  I  think  the  verdict  ought  not  to  be  disturbed,  and 
that  the  rule  should  be  discharged,  with  costs. 

WiNDBTSB,  J.,  and  Sib  Gkorge  Innes,  J.,  concurred. 

Rule  discharged  with  costs. 
Attorneys  for  the  plaintiff :    Sly  ^  Hamilton. 

Attorney  for  the  defendants  :  Elliott  Meyer. 
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MORRIS  V,  NATIONAL  BANK  OF  AUSTRALASIA. 


1889. 


Foster  J. 


Insolvency-^  Vic,  No,  17, «.  8—25  Vic,  So.  8,  ««.  1  ^  2 -Meaning of  " insolvent " 
iii*y.  28,  29.  —Knowledge, 

In  an  action  brought  by  the  official  assignee  of  fi.'s  estate  against  the 

1890.         National  Bank  of  Australasia  to  recover  a  certain  sum  of  money  paid  by  B.  to 

Feb,  21.       ^^®  bank  at  a  time  when  it  was  admitted  that  B.  was  insolyent,  the  manager 

of  the  bank  swore  that  he  did  not  know  that  B.  was  insolyent. 

The  C  J.         ffeld,  that  as  it  was  shewn  that  there  was  the  existence  and  the  knowledge 

Stephen  J.     of  a  state  of  facts  from  which  any  ordinary  intelligent  man  of  business  would 

»^?^  T       ^^^®  reasonably  inferred  that  B.  was  not  in  a  position  to  meet  his  current 

liabilities,  it  must  be  assumed  that  the  manager  of  the  bank  knew  that  B.  was 

insolyent  within  the  meaning  of  25  Vic.  No.  8,  s.  2. 

The  payment  to  the  bank  had  been  made  to  pay  off  an  oyerdraft  which  was 
guaranteed  by  D.,  and  the  guarantee  was  returned  to  D.  It  was  contended 
that. the  payment  could  not  be  treated  as  a  preferential  payment,  but  as  a 
payment  on  D.'s  behalf. 

Held,  that  in  no  sense  could  the  money  be  said  to  haye  been  paid  on  D.'s 
behalf. 

New  tbial  motion. 

The  facts  of  this  case  sufficiently  appear  in  the  judgment  of 
the  Court. 

Salomons,  Q.O.,  Pilcher,  Q.O.,  and  O'Oonnor,  for  the 
defendants^  in  support  of  the  rule.  When  these  payments 
were  made  to  the  bank  Mr.  Balfour  did  not  know  that  Braun 
was  insolvent.  He  swears  positively  that  he  did  not  know  nor 
had  he  any  suspicion  that  he  was  insolvent ;  in  f act,  he  believed 
him  to  be  solvent.  There  is  no  evidence  to  contradict  that 
statement.  It  must  be  shewn  that  the  bank  had  actual  knowledge, 
not  the  means  of  knowledge.  Under  25  Vic.  No.  8,  such  a 
payment  as  this  is  good,  provided  that  "  the  creditor  or  the 
person  receiving  payment  on  his  behalf  shall  not  at  the  time  of 
paym^ent  have  Tcnown  that  the  debtor  was  then  insolvent."  The 
Act  does  not  say  "provided  that  the  person  shall  not  have 
means  of  knowledge,"  but  "  provided  that  the  person  shall  not 
have  known." 

The  evidence  is  that  in  1886  Davies,  the  guarantor  of  Braun's 
account,  beiug  dissatisfied  with  the  state  of  the  account,  requested 
the  manager  of  the  Melbourne  branch  of  the  defendant  bank 
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that  Brann  might  be  pressed  to  pay  off  the  overdraft ;  and  it  is 
contended  by  the  other  side  that  this  was  notice  to  the  bank  that 
Braun  was  in  insolvent  circumstances.  Bat  notice  to  the 
manager  of  a  branch  is  not  notice  to  the  head  oflSce.  It  might 
be  in  the  knowledge  of  the  manager  of  the  London  branch  that 
a  customer  doing  business  with  the  head  office  in  Sydney  was 
insolvent ;  that  would  not  be  notice  to  the  general  manager  in 
Sydney.  Where  a  man  banks  with  a  branch  he  can  draw 
cheques  on  that  branch  only,  and  the  only  privity  is  between 
the  customer  and  the  branch  with  which  he  banks. 

The  sum  of  1984Z.  5«.  was  paid  in  by  Braun  generally  to  his 
credit.  If  the  bank  had  refused  to  take  it,  Braun  would 
probably  have  paid  his  other  creditors  and  not  become  insolvent 
Then  on  our  suing  the  guarantor  he  would  have  pleaded  that  we 
had  been  offered  the  money  by  the  principal  debtor,  and  that  we 
had  refused  it. 


1889. 
Morris 

V. 

n^atiowal 
Bank. 


[Thb  C.J.  Suppose  the  official  assignee  recovers  the  money 
so  paid,  does  not  the  guarantor's  liability  revive  ?] 

No.  The  bank  have  given  up  the  guarantee,  as  they  were 
bound  to  do  when  the  overdraft  was  paid  off. 

The  payment  to  the  bank  was  a  transfer  of  property  certainly, 
but  not  an  alienation  within  the  meaning  of  the  Act,  5  Yic.  No. 
1 7,  s.  8.  It  did  not  prefer  the  bank,  because  upon  receipt  of  it 
they  gave  up  their  guarantee,  which  was  practically  as  good  as 
so  much  buUion.  The  guarantee  was,  of  course,  given  to  the 
guarantor  and  not  to  Braun,  but  still  the  bank  parted  with  a 
valuable  consideration.  The  transaction  really  has  the  effect  of 
preferring  the  guarantor,  but  he  is  not  a  creditor. 

Stephen  v.  Bank  of  Auatralasia  [1),  Ex  parte  Schulte  (2). 


Want,  Q.O.,  Oohen  and  Ralston,  shewed  cause.  The  branch 
in  Melbourne  had  notice  of  Braun's  insolvency.  Notice  to  the 
branch  in  Melbourne  is  notice  to  the  bank  in  Sydney  :  Willis  v. 
Bank  of  England  (3).    The  Act  makes  notice  the  equivalent  of 


(1)  1  WJN.  48,  66. 

(2)  L  Jl.  9  Ch.  App.  409. 


(8)  4  A.  &  E.  21;  6  N.  &  M.  478; 
I  H.  &  W.  620. 
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1889.  knowledge  r  Sandeman  v.  Wateon  (4).  It  is  not  snffioient  for 
MoBBiB  Balfour  to  say  that  he  did  not  consider  that  Braan  was 
National  ii^solvent ;  it  is  for  the  Court  to  say  whether  Balfour  was  in 
Bank.  possession  of  those  facts  from  which  he  ought  to  have  drawn  the 
inference  that  Braun  was  insolvent.  Balfour  knew  that  Braun's 
bills  had  fallen  due  and  had  been  dishonoured.  He  must  have 
known  that  Braun  was  not  in  a  position  to  pay  his  ordinary 
liabilities.  If  bills  are  found  to  be  dishonoured  day  after  day^ 
the  Court  must  find  that  Braun  could  not  pay  his  ordinary 
liabilities.  The  onus  of  proof  is  on  the  other  side^  they  must 
shew  that  they  had  no  notice  of  Braun's  insolvent  state :  Ex 
parte  Schulte  (5),  Pearson  v.  Oraham  (6).  The  payment  of  the 
cheque  was  an  alienation  within  the  meaning  of  6  Vic.  No.  17, 
s.  8  :  Morris  v.  Flower  (7).  This  cheque  was  not  paid  in  for  the 
purposes  of  collection  only.  The  bank  still  have  the  surety  to 
come  upon,  as  he  is  not  discharged,  if  this  payment  is  avoided  as 
a  fraudulent  preference  :  Petty  v.  Oooke  (8).  They  also  cited 
Pritchard  v.  Hitchcock  (9)  ;  Bayley  v.  Shofield  (10)  ;  Ma^ekenzie 
V.  Healey  (11) ;  Ex  parte  Dawes  (12)  ;  Mayhew  v.  Eames  (13) ; 
Expa/rte  Bolland  (14). 

Salomotis,  Q.C.,  in  reply,  cited  Sforris  v.  Bank  of  N.8.W,  (15), 
Kettlewell  v.  Watson  (16). 

OiM'.  adv.  vuU, 

1890.  On  21st  February  the  judgment  of  the  Court  (Ths  Chiif 

Justice,  Stephen,  J.,  and  Poster,  J.)  was  delivered  by 


Feb.  21. 


The  Chief  Justice.  This  was  an  action  brought  by  the 
plaintiff  as  the  official  assignee  of  one  Benjamin  Braun,  who  at 
one  time  carried  on  the  business  of  a  jeweller  in  this  city,  to 
recover  as  against   the   defendants   the   two   several   sums   of 

(4)  1  N.S.W.  LB.  113,  123.  (10)  1  M.  &  S.  338;  2  Rose  100. 

(5)  9  Oh.  App.  409.  (11)  10  S.C.B.  59. 

(6)  6  A.  &  E.  899.  (12)  L.B.  19  Eq.  488. 

(7)  2  S.C.B.  196 ;  8  S.C.B.  App.  10.  (18)  3  B.  &  C.  601. 

(8)  L.B.  6  Q.B.  790;  40  L.J.  Q.B.  (14)  L.B.  7  Ch.  App.  24. 
281 ;  25  L.T.  90 ;  19  W.B.  1112.  (15)  1  S.C.B.  65. 

(9)  6  M.  &  G.  851  i  6  Scott  N.R.  (16)  L.B.  21  Ch.  Diy.  G85. 
861 1  12LJ.0.Pi822, 
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19841,   &8,  and    78Z.    12«.   6d.,   making  together   the    snm    of        ^^^' 
2062{.  178,  6d,,  which  had  been  paid  by  Braun  to  the  defendants      MoRfus 
at  a  time  when  it  was  admitted  at  the  trial  that  Braun  was    n^ational 
actually  insolvent.  Baht. 

At  the  trial,  which  took  place  before  his  Honour  Mr.  Justice  '^®  ^••^• 
Windeyer,  a  verdict  was  formally  entered  for  the  plaintiff  for  the 
amount  of  2062Z.  17^.  6d,,  with  leave  reserved  for  the  defendants 
to  move  the  Court  to  enter  the  verdict  for  them,  should  the  Court, 
on  the  facts  or  on  the  law,  think  the  defendants  entitled  to  such 
verdict,  the  Court  to  have  power  to  draw  inference  of  fact  and 
to  give  its  decision  on  the  facts  as  a  jury  might.  The  whole 
matter  is  therefore  before  us,  and  we  are  now,  after  considering 
the  evidence,  to  say  as  jurymen  how  the  verdict  should  be  entered 
upon  the  issue  joined  between  the  parties  to  the  action.  The 
payments  in  question  were  made  to  the  bank  upon  the  27th  and 
29th  of  June,  1887,  and  the  order  for  sequestration  was  made 
upon  the  8th  September,  1887. 

The  action  was  brought  under  the  8th  section  of  the  5th 
Victoria  No.  17,  treating  the  payments  which  were  made  by  the 
lodging  of  a  third  person  of  cheques  to  the  insolvent's  credit 
with  the  defendants  as  an  alienation,  voidable  under  that  section. 
The  defendants  set  up  that  these  alienations  were  in  fact 
payments  protected  by  the  25th  Vic.  No.  8,  s.  1,  and  that 
defendants  did  not  at  the  time  of  payment  know  that  Braun  was 
insolvent.  The  question  for  our  decision  now  is — ^Did  the 
defendants  know  at  the  time  these  payments  were  made  that 
Braun  was  then  insolvent  ?  Did  they  know  that  Braun  was  not 
then  in  a  condition  to  pay  his  debts  in  the  ordinary  course  as 
persons  carrying  on  trade  usually  do  ?  Or,  in  other  words,  did 
they  know  that  his  circumstances  were  then  in  so  embarrassed  a 
condition  as  to  render  him  unable  to  meet  current  claims  upon 
him  ? 

It  appears  that  Braun  first  became  a  customer  of  the  defendants 
in  the  month  of  April,  1886,  the  account  being  opened  on  the 
27th  of  that  month.  Before  opening  this  account  the  defendants 
obtained  from  one  Mr.  C.  Da  vies  a  guarantee  for  an  overdraft  in 
favour  of  Braun  to  the  extent  of  2000Z.  After  the  28th  of  April 
Braun's  account  was  never  once  in  credit ;  in  fact>  the  limit  of 
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1890.        overdraft  secured  by  Davies'  guarantee  was  very  shortly  reached. 

MoBBiB      It  appeared  that  Davies^  being  dissatisfied  with  Braun's  position. 

National    asked  the  manager  of  the  defendants'  bank  in  Melbourne  that 

Bank.       pressure  should  be  brought  to  bear  on  Braun,  and  asked  that 

The  C.J.     Braun  should  be  exhausted  before  recourse  should  be  had  upon 

the  guarantee.     It  was  contended  that  this  was  notice  to  the 

bank  of  Braun's  position^  but  it  was  said  that  notice  to  the 

manager  in  Melbourne,  even  though  given,  was  not  notice  to  the 

manager  in  Sydney,  where  the  account  was,  and  where  the 

payment  was  made,  and  several  authorities  were  cited.     Upon 

this  point  we  do  not  think  it  necessary  to  say  anything,  as  we 

are  of  opinion,  and  so  hold,  that  Mr.  Balfour,  the  manager  of  the 

bank  in  Sydney,  had  knowledge  that  Braun  was  insolvent  when 

the  payments  of  the  27th  and  29th  June  were  made. 

Between  the  18th  September,  1886,  and  the  27th  June,  1887, 
the  defendants,  at  their  Sydney  branch,  of  which  Mr.  Balfour 
was,  as  has  been  stated,  the  manager,  had  dishonoured  19  cheques 
and  15  promissory  notes  of  Braun's,  a  list  of  which  is  before  us. 
Take  the  first  on  the  list,  a  promissory  note  in  favour  of 
0.  Moore  &  Co.,  for  1432.,  due  on  the  18th  of  September,  1886. 
Upon  that  day  it  was  presented  in  due  course  and  dishonoured, 
the  answer  being  to  present  again.  On  the  20th  it  was  again 
presented  and  again  dishonoured,  with  the  answer  to  refer  to  the 
maker.  On  the  21st  it  was  again  presented  and  again  dis- 
honoured, with  the  answer  ''present  again."  And,  finally,  on 
the  23rd  it  was  again  presented,  and  certain  money  having  in  the 
meantime  been  paid  into  the  credit  of  Braun's  account,  it  was 
then  at  length  honoured.  Again,  on  the  15th  of  November,  a 
cheque  for  lOOZ.  is  presented  and  dishonoured,  the  answer  being 
that  it  is  post-dated.  This  cheque  is  again  presented  on  the 
18th  of  November,  and  again  dishonoured,  the  answer  being  to 
refer  to  drawer.  Money  having  been  paid  into  the  bank  to  the 
credit  of  Braun,  it  is  ultimately  paid  on  the  22nd  of  November. 
To  come  down  to  a  date  nearer  the  payments  now  in  question, 
on  the  9th,  13th,  and  22nd  of  June  four  oheqaes,  for  the 
respective  amounts  of  34Z.  ISs.  4d,,  22Z.  10«.,  24Z.  11«.,  and 
84Z.  178. 3(2.,  all  presented  through  other  banks,  were  dishonoured, 
and  not  paid  till  some  days  after  the  day  of  first  presentations. 
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Anoiilier  and  distinct  matter  is  also  made  clear  upon  looking  at        ^^^- 
the    insolvent's    pass-book,   together    with    the    deposit    slips      ICobris 
abewing  the  money  paid  into  the  bank.     It  appears  that  in    national 
nmmerona  eases  where   the  insolvent's  promissory  notes  were       Bank. 
ooning  dae  he  obtained  from  the  person  to  whom  the  promissory     '^^  ^'^' 
notes  were  dae  cheques  to  liable  him  to  meet  the  promissory 
Botes,  and  in  some  oases  these  cheques  were  not  paid  in  to  his 
oredit  until  after  the  promisscHry  note  had  been  presented  or 
dishonoured.  This  is  particularly  noticeable  with  his  transactions 
with  the  firm  of  HofFnung  &  Co. 

It  is  idle,  therefore,  to  suppose,  unless,  indeed,  he  wilfully  shut 
Us  eyes,  that  Mr.  Balfour  did  not  know,  from  indications  which 
would  make  the  matter  clear  to  any  man  of  business,  that  at  no 
time  after  the  18th  of  September,  1886,  was  the  insolvent  paying 
his  debts  in  the  ordinary  course  as  persons  carrying  on  trade 
usually  do.  By  the  action  of  the  bank  in  dishonouring  his 
promissory  notes  and  cheques,  the  insolvent  was  discredited  by 
the  bank,  and  notice  of  this  discredit  was  being  published  to  all 
those  banks  and  others  who  presented  or  held  the  insolvent's 
p^per.  Again,  it  appeared  that  so  far  back  as  March,  1887,  the 
bank  had  become  dissatisfied  with  the  account.  On  the  10th  of 
that  month  Mr.  Balfour,  having  received  instructions  from 
Melboame  to  that  effect,  wrote  to  the  insolvent  to  say  that  the 
directors  required  the  advance  to  the  insolvent  to  be  liquidated 
by  periodical  payments  of  500/.  each,  to  commence  from  the  1st 
April  and  be  completed  by  the  80th  of  September.  This  was 
answered  on  the  11th  of  March  that  the  wishes  of  the  directors 
would  be  complied  with  before  the  time  named.  On  the  28th  of 
May  Mr.  Balfour  again  wrote,  pointing  out  that  no  reduction 
had  been  made,  that  it  did  not  suit  the  bank  to  postpone  the 
adjustment  of  the  overdraft  till  the  30th  of  September,  and 
requesting  that  the  insolvent  should  at  once  arrange  to  pay  off 
the  balance  standing  at  his  debit.  It  may  well  be  asked,  why 
was  it  that  just  at  this  time  Mr.  Balfour  was  so  anxious  to  obtain 
payment  from  the  insolvent  of  his  overdraft  ?  However,  having 
thus  demanded  payment  on  the  28th  of  May,  he  on  the  15th  of 
June  dishonoured  three  bills  due  to  Hoffnung  &  Go.  for 
4681.  6e.  5d*,  which  bills  the  bank  never  paid,  and  on  the 
>T.8.W.E.,  Vol.  XL,  Law.  C 
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1890.       27tli  he  accepted  payment  from  the  insolvent  of  the  sum  of 
MoREiB     1984Z.  5«. 

Katk>nal        ^^  ^^^  direct  examination  at  the  trial  Mr.  Balfour  said^  '^  I 
Bank.      ^;^  hq|;  know  Braun  was  insolvent  or  suspect^  I  believed  he  was 

The  C.J.  solvent."  However,  on  cross-examination  he  shewed  that, 
although  a  banker  of  experience,  he  had  no  conception  of  what 
solvency  or  insolvency  means.  He  says :  '^  A  man  might  be 
perfectly  solvent  and  not  be  able  to  get  money  the  day  his  bill 
became  due ;  I  call  being  solvent,  his  being  able  to  pay  20^.  in 
the  pound  if  his  assets  are  realised.  If  a  man  has  20,0002.  of 
bills  to  meet,  but  has  30,000Z.  of  land  and  could  not  pay  his  bills, 
T  should  say  he  was  solvent,  and  I  should  not  consider  him 
insolvent  if  he  could  not  meet  his  current  liabilities."  Mr. 
Balfour's  statement  in  his  direct  examination  that  he  did  not 
know  that  Braun  was  insolvent  or  suspect,  and  he  believed  him 
to  be  solvent,  therefore  goes  for  naught. 

'  Incases  such  as  this  it  may  not  be  possible  to  prove  a  notification  of 
insolvency  or  to  demonstrate  the  existence  of  absolute  knowledge. 
All  that  can  generally  be  done  is  to  shew  the  existence  and 
knowledge  of  a  state  of  facts  from  which  any  ordinary  intelligent 
man  of  business  would  reasonably  infer  that  the  debtor  is  not  in 
a  position  to  meet  his  current  liabilities.  When  as  here  a  trader 
allows  cheque  after  cheque,  promissory  note  after  promissory 
note,  to  be  dishonoured,  and  his  credit  necessarily  ruined,  and 
yet  goes  on  drawing  the  one  and  allowing  the  other  to  be 
presented  with  the  certain  knowledge  that  they  will  be  dishonoured, 
how  can  it  be  said  that  such  a  man  is  in  a  position  to  meet  or  is 
meeting  his  current  liabilities  as  traders  ordinarily  do  f  We 
cannot  but  see  that  a  state  of  things  existed  which  leads  us 
reasonably,  and  at  the  same  time  irresistibly,  to  infer  that  Mr. 
Balfour  had  in  May  information  which  induced  him,  on  behalf 
of  the  bank,  to  seek  for  the  preference  he  obtained.  He  had 
also  knowledge  of  facts,  the  significance  of  which  if  he  failed  to 
see  he  cannot  on  that  account  be  excused,  nor  can  it  be  assumed 
that  such  facts  did  not  convey  to  his  mind  the  required  knowledge. 
However,  his  ignorance,  misconstruction,  or  misunderstanding  of 
the  meaning  of  the  word  "  insolvent,"  as  used  in  the  25  Vic.  No. 
8,  s.  2,  is  sufficient  to  explain  the  whole  matter.     We  therefore 
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find  that  Mr.  Balfour  knew  that  Braan  was  insolvent  within  the        ^®^- 
meaning  of   the  25  Vie.  No.  8^  s.  2,  when  the  payments  in      Morris 
qnestion  were  made  to  the  bank.  National 

It  was  further  contended  by  Mr.  Salomons  that  inasmuch  as  Bank. 
the  bank^  on  being  paid  the  balance  due  under  the  guarantee  by  ^®  ^••'• 
Davies^  gave  that  document  back  to  Davies,  and  haying  placed 
the  2062Z.  17«.  6(2.  to  the  credit  of  the  guarantee^  the  payment 
of  that  sum  cannot  be  treated  as  a  preferential  payment^  but  as 
a  payment  on  Davies'  behalf^  in  consideration  of  which  the  bank 
has  relinquished  its  security,  and  that  as  they  have  lost  their 
right  of  redress  as  against  Davies^  therefore  this  money  cannot 
be  recovered  by  the  official  assignee.  Such  an  argument  is  not 
to  be  sustained.  Braun  was  the  principal  creditor;  it  was  he 
who  made  the  payment  to  the  bank,  and  out  of  moneys  which 
should  be  divided  amongst  all  his  creditors.  In  no  sense  can  it 
be  said  that  this  money  was  paid  on  Davies'  behalf,  although 
had  Braun  been  solvent  it  would  have  enured  to  Davies'  benefit. 

As  to  whether  the  bank  have  or  have  not  lost  their  redress  as 
against  Davies,  we  are  not  now  concerned  to  consider.  The  case, 
however,  of  Petty  v.  OooJc  (17),  would  tend  to  shew  that  Davies 
has  been  in  no  way  injured  as  a  surety  in  consequence  of  the 
bank  having  received  the  payment  from  Braun,  although  the 
official  assignee  is  now  entitled  to  recover  back  the  money  so 
paid.  Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
verdict  has  been  properly  entered  for  the  plaintiff,  and  that  this 
rule  should  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 

Attorneys  for  the  plaintiff  :   Levy  ^  Helmsley. 

Attorneys  for  the  defendants-:   Want,  Johnson  ^  Co, 

(17)  L.K.  6  Q.B.  790;  40  L.J.Q.B.  281  j  26  L.T.  90;  19  W.R.  1112. 
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^^^'        In  re  as  Arbitaatiov  bstwbbn  th«  TBADES  AND  INDUSTRIAL  HALL 
jp^^  28  ^^^  LITERARY  INSTITUTE  ASSOCIATION  OF  SYDNEY,  LmiriD, 

AND  JOHN  BfURRA Y  and  PATRICK  LBNEHAN. 

The  C.J.  Afbiiration-'CompawUs  Act  (87  Vie.  No,  19),  «.  113. 

InuegJ, 
and  Where  an  arbitration  haying  takeu  place,  one  of  the  parties  being  a  oompanj,  H 

FomUt  J.  appeared  that  the  arbitrators  had  not  subscribed  to  the  declaration  required  by  s. 
118  of  the  Companie$  Act,  held,  that  as  there  was  nothing  expressly  to  exclude  the 
Companies  Act,  and  s.  118  not  haying  been  complied  with,  the  award  made  by  the 
arbitrators  must  be  set  aside. 

This  was  an  application  made  by  tlie  Trades  and  Indastrial 
Hall  and  Literary  Institute  of  Sydney^  Limited^  to  set  aside  a 
submission  to  arbitration  made  between  the  applicants  and  John 
Murray  and  Patrick  Lenehan  (the  respondents)^  and  the  award 
by  the  arbitrators  and  umpire  appointed  under  the  submission 
on  the  30th  March  ^  1889,  and  the  order  whereby  the  submission 
was  made  a  rule  of  Court,  and  all  other  proceedings  under  the 
submission,  on  the  ground  that  the  arbitrators  and  umpire 
appointed  under  the  submission  to  arbitration,  did  not  make  and 
subscribe  the  declaration  required  by  the  113th  section  of  the 
Companies  Act  (37  Vic.  No.  19)  to  be  made  and  subscribed  by 
them  before  entering  into  the  consideration  of  the  matters  referred 
to  them  under  the  arbitration. 

The  facts  of  the  case  were  as  follows: — The  applicants  and 
respondents  entered  into  a  contract,  one  of  the  conditions  of  such 
contract  being :  '^  In  case  any  question,  dispute,  or  difference 
shall  arise  .  .  .  then  such  question^  dispute,  or  difference,  as  the 
case  maybe,  is  to  be  referred  to  the  arbitration  and  final  decision  of 
.  a  referee  to  be  agreed  on  .  .  .  and  failing  an  agreement  as  to  a 
referee,  then  to  two  arbitrators,  or  their  umpire,  in  terras  of  the 
Act  3J  Vic.  No.  15."  A  dispute  having  arisen  on  the  21st 
January,  1839,  a  submission  to  arbitration  was  made.  In  the 
proceedings  before  the  arbitrators,  both  parties  were  represented 
by  attorneys.  On  the  30th  May  the  arbitrators  published 
their  award.  On  the  13th  August  the  submission  to  arbitration 
was  made  a  rule  of  Court.     Some  time  after  the  award  had  been 
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made^  it  oame  to  the  knowledge  of  the  applicants  that  the       ^^^- 
Arbitrators  had  not^  before  entering  into  the  consideration  of  the       in  re 
xnatiers  referred  to  them^  subscribed  the  declaration  required  by  i^dxtstrial 
the  118th  section  of  the  Oompanies  Act.  Hall. 

A  rule  nisi  was  granted  on  80th  August^  1889. 

Salomons,  Q.C.^  and  Stephen,  in  support  of  the  rule.  The  award 
must  be  set  aside^  as  the  arbitrators  did  not  subscribe  the 
declaration  required  by  the  113th  section  of  the  Oompanies  Act: 
In  re  Oifford  and  Bury  Town  Ootmcil  (1). 

O^Oonnor  and  Ooghlan  shewed  cause.  At  the  arbitration  the 
parties  were  represented  by  attorneys^  and  no  objection  of  this 
kind  was  taken.  The  award  having  been  made^  it  is  too  late  now 
to  take  this  objection.  This  arbitration  took  place  not  under  the 
Oompanies  Act,  but  under  the  Arbitration  Act,  so  that  it  was  not 
necessary  for  the  arbitrators  to  subscribe  the  declaration  required 
by  s.  113  of  the  Oompanies  Act. 

[Th8  Chibi'  Justice.  Is  not  the  answer  to  that^  that  a  company 
can  only  go  to  arbitration  under  the  Oompanies  Act  ?] 

This  company  was  a  corporation  at  common  law.  Even  if 
the  company  is  a  company  under  the  Oompanies  Act,  there  is 
nothing  in  the  Act  to  shew  that  the  arbitration  must  be  held 
under  the  Act.  The  parties  agree  in  the  original  contract,  that 
in  case  of  any  dispnte  it  shall  be  decided  by  arbitration,  under 
the  Arbitration  Act.  In  the  case  of  Gifford  and  the  Bury  Town 
Oouncil  (1)  the  arbitration  took  place  Under  the  Public  Health 
Act,  1875 ;  so  that,  of  course,  the  parties  were  bound  by  that 
Act.  This  case  is  very  different.  They  agreed  to  go  to  arbitration, 
under  the  Arbitration  Act,  and  in  the  agreement  no  reference 
was  made  to  the  Oompanies  Act. 

[The  Chief  Justice.     Can  a  company,   formed  under   the 
Oompanies  Act,  go  to  arbitration  except  under  that  Act  f  J 
(1)  L.B.  20  Q.B.D.  868. 
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^^^'  Under  s.   103,  it  is  provided  that  the  parties  shall  go  to 

In  re  arbitration  under  the  Act,  "  except  where  the  parties  shall  other- 

Ikdubtb^  wise  agree  or  provide."     In  this  case  they  have  otherwise  agreed. 

Hall.  They  agreed  to  go  to  arbitration  under  the  Arbitration  Act. 

[The  Chief  Justice.  By  s.  125,  the  Oompanies  Act  embodies 
the  Arbitration  Act,] 

So  long  after  the  award  has  been  made,  the  Court  should  not 
give  effect  to  an  objection  of  this  sort :  Levick  v,  Epsom  and 
Leatherhead  Railway  Co.  (3). 

Salomons,  Q.C.,  in  reply,  was  stopped. 

The  Chief  Justice.  The  Court  is  always  very  loth  to  set 
aside  an  award  where  the  parties  have  chosen  their  own  judges ; 
if  it  is  possible  to  uphold  an  award,  the  Court  will  do  so ;  and 
where  there  is  any  matter  within  the  jurisdiction  of  the  arbitrators, 
left  in  doubt  by  the  award,  the  Court  will  send  it  back  for  recon- 
sideration  so  that  the  rights  of  the  parties  may  be  determined  by 
the  judges  chosen  by  them.  But  in  this  case  one  of  the  parties  to 
the  arbitration  is  a  company,  and  the  Legislature  has  seen  fit  to 
enact  that  a  company  may,  in  case  of  any  dispute,  refer  the  matter 
to  arbitration  ;  and  further,  that  unless  it  is  otherwise  agreed  or 
provided,  the  arbitration  shall  take  place  under  the  Oompanies 
Act.  In  the  reference  to  arbitration  in  this  case,  the  Companies 
Act  not  being  expressly  excluded,  it  must  be  taken  that  this 
arbitration  took  place  under  that  Act. 

By  section  113  of  the  Oompanies  Act,  the  Legislature  has  seen 

fitj  for  wise  reasons,  to  provide  that,  '^  before  any  arbitrator  or 

umpire  shall  enter  into  the  consideration  of  any  matters  referred 

to  him,  he  shall,  in  the  presence  of  a  Justice,  make  and  subscribe 

the  following  declaration  (that  is  to  say)  : — ^  I,  A.  B.,  do  solemnly 

and  sincerely  declare,  that  I  will  faithfully  and  honestly,  and  to 

the  best  of  my  skill  and  ability,  hear  and  determine  the  matters 

referred  to  me   under  the  provisions  of  the  Oompanies  Act.' " 

That  having  been  subscribed  by  each  arbitrator,  it  makes  him  a 

judge  between  the  parties,  who  are  bound  by  the  decision  arrived 

at. 

(S)  1  L.T.N.S.  60. 
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In  this  case^  nnfortanately^  the  arbitrators  did  not  subBcribe 

tbe  necessary  declaration^  bat  nevertheless  entered  into  the  In  re 

consideration  of  the  dispute  between  the  parties.     That  being  so,  ikdustbial 

it  appears  to  the  Court  that  the  award  must  be  set  aside^  but  Hall. 

without  costs.  The  O.J. 


Sib  Gbosgi  Innes>  J.,  and  Fostbb,  J.,  concurred. 


Bute  absolute.    Awa/rd  set  asidSf 
without  costs. 


Attorneys  for  the  applicants  :  Slattery  8f  Heydon. 
Attorneys  for  the  respondents  :   Urquhart  <$•  Steel. 


In  r9  GEOBGE  JAMES  SLY. 

Bos  parte  THE  SHERIFF. 

Sheriff-^AUoriMy — Fi.  fa. — Poundage  fees — No  sale. 

S.  lodged  a  writ  of'  fi.  fa.,  endorsed  to  levy  on  the  lands,  goods,  to.,  of  L. 
The  sheriff  went  into  possession,  and  shortly  afterwards  the  sheriif  was  instructed 
by  S.  to  withdraw,  no  sale  having  been  effected  and  there  being  no  compromise. 
The  sheriff  claimed  poundage  fees,  bat  S.  refused  to  pay  them  on  the  ground 
that  no  money  was  received  under  the  writ.  Seld,  that  the  sheriff  was  not 
entitled  to  poundage  fees. 

This  was  a  motion  on  notice  for  a  rule  absolute  in  the  first 
instance^  directing  George  James  Sly^  an  attorney^  to  pay  to  the 
sheriff  113Z.  16^.  6d.,  being  the  amount  of  poundage  due  to  the 
sheriff  under  the  following  circumstances  : — Sly  acted  for  the 
plaintiffs  in  the  case  of  Mason  Brothers  y.  Logan,  in  which  the 
plaintiffs  recovered  a  verdict ;  and  on  the  17th  of  February,  1887^ 
a  writ  of  fi.  fa.,  endorsed  to  levy  on  the  lands,  goods,  Ac.,  of 
Logan^  the  sum  of  40532.  5^.  3d.,  was  lodged  by  Sly.  On  the  19th 
February  possession  of  the  lands,  goods,  &c.,  was  taken,  and  on 
the  22nd  February,  under  instructions  from  Sly,  the  sheriff's 
officer  withdrew  from  possession.  There  was  no  sale,  and  no 
compromise  was  entered  into  between  the  judgment  debtor  and 
the  judgment  creditor.    The  value  of  the  lands,  goods,  &c.,  was 


Feb.  28. 


The  C.J. 
InneeJ. 

and 
Stephen  J. 
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^^-       4650/.    Tb^  Blieri£E  claimed  poundage  on  40682.  5«.  3d.,  which 

In  re        Sly  refused  to  pay. 

From  the  affidavit  of  the  manager  of  Mason  Brothers,  it 
appeared  that  the  execution  was  withdrawn  because  they  feared 
that  Logan  would  become  bankrupt,  that  no  money  was 
recovered  under  the  execution^  that  ten  months  after  the  writ 
was  issued  certain  payments  were  made  by  Logan  to  Mason 
Brothers,  but  that  none  of  the  payments  were  made  in  respect  of 
the  judgment. 

O^Oonnor  and  Balaton,  for  the  sheriff,  in  support  of  the  motion. 
The  sheriff  took  possession  under  a  writ  oifi,fa.,  and  was  then 
withdrawn  at  the  instigation  of  Sly.  It  was  to  the  advantage  of 
the  execution  creditors  that  the  sheriff  withdrew.  Where  there 
is  a  compromise  and  tbe  sheriff  withdraws,  then  he  is  entitled  to 
poundage  :  Alchin  v.  Welh  (t). 

[The  Chief  Justice.  Suppose  the  execution  debtor  agrees  to 
pay  the  execution  creditor  ten  shillings  in  the  pound  and  the 
execution  creditor  accepts  the  compromise,  then  I  can  understand 
that  the  sheriff  would  be  entitled  to  poundage.] 

The  sheriff  is  entitled  to  poundage  under  the  statute  88  BUb. 
c.  4. 

[The  Chief  Justice.  Is  it  under  that  Act  that  the  sheriff  in 
this  colony  is  entitled  to  poundage  ?] 

[Balomona,  Q.O.     We  admit  that.] 

The  sheriff  haviDg  seiaed,  he  is  entitled  to  poundage  aoeording 
to  the  scale  of  sheriff's  fees  {Pilchei^s  Practice,  1118). 

[Sa  GsoBGS  Inkes,  J.  Does  not  the  whole  point  turn  on 
whether  the  execution  creditor  derived  any  benefit  ?] 

No.     The  whole  question  is  whether  the  sheriff  did  what  he 
was  employed  to  do.     In  Milea  v.  Ha/rria  (2),  WUliSf  J.,  says  :— 
(1)  6  T.E.  470.  (2)  81  L.J.  C.P.  861. 
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"  I  think  the  sheriff  takes  his  poundage  when  he  has  executed        ^^^- 

the  writ  and  done  all  that  he  is  bound  to  do  thereunder."  In  re 

G.  J.  Slt. 

[Sib  Geobgb  Ivnss^  J.  That  case  is  against  you  ou  all 
points.  In  that  case  Erie,  C. J.,  says  : — "  The  question  is  whether 
there  has  been  a  levy  within  the  meaning  of  the  statute.  I  am 
of  opinion  that  the  officer  has  not  levied  so  as  to  be  entitled  to 
poundage  until  the  goods  have  been  both  seized  and  sold  under 
the  execution/'] 

There  really  was  a  compromise  or  something  of  that  nature. 
The  sheriff  was  the  means  of  the  execution  creditor  gaining  an 
advantage.  There  may  have  been  no  levy  in  the  ordinary  sense 
of  the  word^  nor  is  there  a  levy  where  there  is  a  compromise. 

[Thx  GmiTF  JtrsTici:.  In  the  case  of  a  compromise  the 
execution  creditor  derives  a  benefit;  but  where  is  the  benefit 
here?] 

The  benefit  is  this^  if  the  sheriff  had  proceeded  Logan  would 
have  gone  bankrupt. 

[The  Chief  Justice.  You  bring  it  to  this — Whenever  the 
sheriff  seizes  he  is  entitled  to  poundage^  but  that  is  not  the  law.] 

Moriimare  v.  Oragg  (3)  decides  that  the  sheriff  is  entitled  to 
poundage  where  there  has  been  no  sale,  but  the  execution  debtor 
has  paid  the  amount  due. 

Salomons,  Q.C.,  and  8ly,  contra,  were  not  called  upon. 

The  Chief  Justice.  It  seems  to  me  that  the  authorities 
cited  by  Mr.  O'Connor  put  him  out  of  Court,  if  indeed  any 
authorities  are  required  to  bring  about  that  result  on  the  facts 
of  the  case. 

In  this  case,  the  sheriff,  being  instructed  to  levy  upon  the  lands 
and  goods  of  one  Logan,  went  into  possession,  but  before  any 
sale  was  effected  he  was  requested  to  withdraw,  and  there  was 

(3)  3  C.P.D.  216. 


The  C.J. 
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^^^'       no  compromise  and  no  money  paid.     The  case  of  Mortimore  v. 

In  re  Oragg  (4),  shews  that  in  order  to  entitle  the  sheriff  to  poundage, 
there  must  be  something  more  than  the  seizure.  Money  may  be 
paid  either  directly  or  indirectly  ;  and  where  money  is  obtained  in 
any  way  by  the  seizure  the  sheriff  is  entitled  to  poundage.  In  this 
case  no  money  has  been  paid,  and  no  benefit  has  been  derived ;  the 
sheriff,  therefore,  is  clearly  not  entitled  to  poundage.  The  cases 
cited  by  the  counsel  for  the  applicant  when  carefully  examined 
shew  that  there  is  no  pretence  for  such  claim  as  the  sheriff  sets 
up  where  there  has  merely  been  a  seizure  and  where  no  money 
has  been  obtained,  the  execution  creditor  having  withdrawn. 

Sir  Gicoboe  Innbs,  J.,  and  Stephen,  J.,  concurred. 

Application  diamiased,  with  coats. 

Attorney  for  Sly :  Hamilton. 

Attorneys  for  the  sheriff ;  Owrtiaa  ^  Barry. 
(4)  8  C.P.D.  216. 
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Sx  parte  FEEQUSSON. 

Landlord  and  tenant^TenemenU  Recovery  Act  (17  Vic,  No,  10),  #.  2—1  4"  2  Vic, 

c,  74. 

Where  premiees  were  let  by  the  owners  to  a  tenant  and  afterwards  sub-let  for 
a  term  less  than  the  tenant's,  and  the  sub-tenant  held  over  after  the  expiration 
of  the  tenant's  lease,  held  (Initss,  J.,  dMbitante),  that  the  sub-tenant  cannot  be 
said  to  claim  under  the  tenant  within  the  meaning  of  s.  2  of  the  Tenements 
Recovery  Ad^  and  the  owners  cannot  recoTcr  possession  of  the  premises  under 
that  Act 

BemhU.  If  the  Act  17  Vic.  No.  10  had  followed  the  words  of  the  English. 
Act  \k2  Vic.  c  72,  the  owners  could  hare  recoTered  possession  of  the  premises 

This  was  an  application  by  Fergasson  to  confirm  a  rale  nisi  for 
a  prohibition^  dated  12tli  July,  and  the  rule  absolute  thereon^ 
dated  the  23rd  July^  made  by  Mr.  Justice  Windeyer.  This 
matter  came  on  before  the  Full  Court  on  the  first  day  of  the  third 
term^  1889^  and  was  postponed  (see  Ex  parte  FergiMson)  (1). 

The  facts  of  the  case  sufficiently  appear  from  the  judgment  of 
the  Ohief  Justice, 

Stephen  and  Scholes,  for  the  Sydney  and  Suburban  Mutual 
Permanent  Building  and  Land  Investment  Association^  opposed 
the  confirmation  of  the  orders.  Fergusson  was  the  occupier  of 
the  Building  Association's  premises^  and  he  claimed  to  be  entitled 
to  the  premises  under  the  Temperance  Society.  Otherwise  he 
must  be  a  mere  trespasser.  He  was  let  into  those  premises  by  our 
tenant  whose  tenancy  has  expired^  and  whether  or  not  he  had  any 
lease  from  our  tenant  cannot  signify.  He  entered  on  the 
premises  when  our  tenant  was  in  possession  and  paid  rent^  so 
that  he  was  a  sub-tenant.  Directly  the  tenancy  expired  then  we 
had  a  right  to  apply  under  the  Tenements  Recovery  Act  and  obtain 
possession  of  the  premises.  He  did  not  cease  to  be  our  tenant's 
sub-tenant^  because  he  paid  no  rent ;  he  was  there  at  a  rental^ 
which  he  failed  to  pay^  but  because  he  paid  no  rent  he  did  not 
there  and  then  cease  to  be  a  tenant.  Therefore^  when  the 
tenancy  determined  he  must  have  remained  in  the  premises 
claiming  under  our  tenant. 

(1)  6  W.N.  1. 


1890. 


Feb.ZS, 
March  4. 

The  C.J. 

Innee  J. 

and 

Stephen  J. 
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^^^'  [The  Chief  Justice.     Have  you  shewn  that  a  tenancy  was 

Ex  parte     created  and  has  determined  ?] 

FSROUBSOK. 

Yes.  We  have  shewn  that  there  was  a  lease  from  us  to  the 
Temperance  Society^  and  that  that  lease  has  expired.  After  the 
determination  of  that  tenancy  we  could  proceed  against  the 
occupier  of  the  premises.  They  cited  Shane  v.  Hayes  (2).  In  re 
Milsaich  (3),  Oole  on  Ejectment  p.  215. 

Fergusaon  in  person. 

Stephen  in  reply. 

Cur,  adv.  vult, 

March  4w         On  the  4th  March  judgment  was  deliv^ed. 

Tbtb  Chief  Jctsticb.  This  is  an  application  by  way  of  appeal 
from  the  decision  of  Mr.  Justice  Windeyer,  by  which  his  Honour 
granted  with  costs  a  prohibition  directed  to  certain  Magistrates^ 
to  restrain  them  from  enforcing  an  order  made  by  them  for  the 
delivery  up  of  certain  premises  by  the  then  applicant  (Fergusson). 
The  facts  of  the  case  are  these.  The  Sydney  and  Suburban 
Mutual  and  Permanent  Investment  Society  were  the  owners  (as 
far  as  this  case  is  concerned)  of  certain  premises  in  Pitt-street, 
and  they  made  a  lease  of  these  premises  to  a  company  called  the 
Temperance  Assurance  Society,  apparently  for  a  term  of  years 
which  expired  by  effluxion  of  time  on  the  31st  January,  1888, 
when  a  further  lease  was  made  to  the  Tem  perance  Society  for  a 
further  period  of  one  year  certain,  to  date  from  the  Slst  January, 
1888.  The  second  lease  would,  therefore,  expire  on  the  Slst 
January,  1889.  In  the  month  of  January,  1888,  the  Temperance 
Society  received  a  quarter's  rent  from  this  person  Fergusson, 
who  had  apparently  been  a  sub-tenant  of  theirs  for  part  of  these 
premises,  and  his  term  of  lease  expired,  according  to  the  conten- 
tion of  the  Temperance  Society,  in  April,  1888,  when  being 
anxious  to  get  rid  of  him  they  demanded  possession,  and  this 
being  refused  they  took  certain  steps  for  the  p  urpose  of  evicting 
him.  Unfortunately  he  defeated  them  in  so  doing  on  three 
several  occasions ;  and  from  April,  1888,  he  has  been  holding  them 
(2)  6  N.S.W.  L.R.  877.  (8)  S  W.N.  60. 
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at  arm's  lengtli^  and  is  a  trespasser  upon  the  property.  How  it  was        i®^- 
that  they  failed  to  evict  him  during  the  currency  of  their  own     :Ex  parte 
lease  I  am  at  a  loss  to   know^  for  that  Fergusson  was  there 
dishonestly  holding  the  land  against  them  I  have  no  doubt. 

The  judgment  I  am  about  to  pronounce,  I  pronounce  with  the 
deepest  regret,  because  I  feel  that  I  am  giving  effect  to  the 
dishonest  conduct  of  a  grossly  dishonest  man.  However,  the  law 
most  be  meted  out  to  him  in  just  the  same  way  as  if  his  conduct 
had  been  as  eminently  honest  as  it  is  the  reverse,  and  as  if  the 
present  observations  were  not  applicable  to  him  in  any  way. 

From  April,  1888,  Fergusson  had  held  over  against  the 
Temperance  Society,  and  was  a  trespasser  upon  them,  and  he 
remained  on  the  premises  until  the  determination  of  their  lease 
on  the  81st  January,  1889,  For  the  purposes  of  my  judgment  I 
do  not  think  it  necessary  to  consider  whether  the  Temperance 
Society  held  as  tenants  after  January,  1889.  As  to  this  there 
seems  to  be  some  doubt,  judging  from  the  depositions.  From  the 
month  of  April,  1888,  until  the  present  time — ^and  certainly  until 
the  31st  January,  1889 — this  person,  who  was  not  claiming  under 
the  Temperance  Society,  managed  to  hold  these  premises  in  some 
way  or  other  against  them. 

Now  the  Act  of  Parliament  was  passed  for  the  purpose  of 
enabling  a  landlord  to  recover  possession  of  a  tenement  when 
there  really  was  no  difficulty,  and  where  the  Magistrates  would 
have  to  apply  no  knowledge  of  law  to  the  circumstances  of 
the  case,  but  simply  look  at  this  Act  of  Parliament  and  see,  first, 
that  there  was  a  tenancy  and  lease  created  ;  secondly,  that  there 
was  a  landlord  ;  thirdly,  that  there  was  a  tenant,  and  lastly  that 
the  tenancy  had  determined.  It  was  never  intended  that  the 
Magistrates  should  be  called  upon  to  decide  any  point  of  difficulty 
in  reference  to  these  matters  of  landlord  and  tenant.  Now,  what 
does  the  Act  say  ?  The  second  section  is  in  these  terms : — 
"When  the  term  or  interest  of  the  tenant  of  any  land  held  by  him 
for  any  term  of  years  or  for  any  less  estate  or  interest  either 
with  or  without  being  liable  to  the  payment  of  any  rent  shall 
have  expired  by  effluxion  of  time  or  shall  have  been  determined 
by  notice  to  quit  or  demand  of  possession  and  such  tenant 
or  any  person  claiming  under  him  who  shall  actually  occupy  such 
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^^^'  land  or  any  part  thereof  shall  neglect  to  quit  and  deliver  up 
Ek  parte  possession  of  such  land  or  of  such  part  thereof  respectively  it 
shall  be  lawful  for  the  landlord  of  such  land  or  his  agent  to 
exhibit  his  information  before  any  Justice  of  the  Peace  and  such 
Justice  shall  thereupon  issue  a  summons  and  if  required  to  do  so 
a  duplicate  thereof  under  his  hand  against  the  person  so  neglect- 
ing to  quit  and  deliver  up  possession."  Now,  on  the  3 1st  January, 
1889,  was  this  person  claiming  under  the  tenant  ?  It  appears  to 
me  that  he  was  not,  but  was  claiming  as  against  the  tenant. 

It  seems  to  me  that  the  class  of  cases  which  this  Act  of  Parlia- 
ment was  intended  to  meet  with  respect  to  a  person  claiming 
under  a  tenant  was  something  of  this  sort : —  A.  lets  premises  to 
B.  for  a  year  certain,  and  after  seven  months  of  B/s  tenancy 
expires  he  lets  to  C.  for  six  months^  or  a  month  longer  than  he 
holds  himself.  During  the  whole  of  that  six  months  C.  must  be  a 
person  claiming  under  B.  Bat  at  the  end  of  five  months,  the 
lease  to  B.  having  expired,  and  the  landlord  requires  possession, 
he  is  at  once  in  a  position  to  evict  both  B.  and  C. — B.  because  his 
lease  has  determined,  and  C.  because  he  claims  under  B.  But 
where  the  sub-lease  has,  as  in  this  case,  expired  before  the  expi- 
ration of  the  first  lease,  and  when  the  tenant's  former  sub-tenant 
is  holding  as  againsfc  him  under  some  claim  or  other,  the  sub- 
tenant cannot  then  be  said  to  claim  under  the  tenant  within  the 
words  of  this  Act. 

If,  indeed,  the  Act  17  Vic.  No.  10  had  followed  the  words  of 
the  English  Act,  1  and  2  Vie.  cap.  74,  on  the  same  subject,  there 
would  have  been  no  difficulty  in  the  case.  The  words  in  the 
English  Act  are  these,  "  And  such  tenant  or  (if  sach  tenant  do 
not  actually  occupy  the  premises  or  only  occupy  a  part  thereof) 
any  person  by  whom  the  same  or  any.  part  thereof  shall  be  then 
actually  occupied  shall  neglect  or  refuse  to  quit  and  deliver  up 
possession  of  the  premises  or  such  part  thereof  respectively  it 
shall  be  lawful  for  the  landlord  of  the  said  premises  or  his  agent 
to  cause  the  person  so  neglecting  or  refusing  to  quit  and  deliver 
up  possession  to  be  served  in  the  manner  hereinafter  mentioned 
with  a  written  notice,"  &c.  That  is  to  say,  that  where  a  tenancy 
has  been  created  and  expired,  the  landlord  can  obtain  possession 
at  the  end  of  the  lease  against  the  tenant  or  any  other  person  who 
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is  oconpying  the  premises,  and  tliat  whether  sncli  other  person  ^8^- 
elaiins  nnder  the  tenant  or  is  a  trespasser  upon  him.  If  that  E»parie 
Act  was  in  force  here  justice  could  have  been  done  between  these 
parties,  but  I  regret  to  say  that  under  our  Act  justice  cannot 
be  done  in  this  case,  and  the  Temperance  Society  must  either 
endeavour  to  recover  against  this  person,  or  the  Suburban  Mutual 
Building  Society  must  bring  an  action  of  ejectment  against  him 
in  the  Supreme  Court.  I  have  no  doubt  that  Fergusson  has  no 
just  claim  of  any  kind  to  the  land ;  but  has  been  enabled,  by  the 
taking  of  some  technical  point,  dishonestly  to  hold  possession  of 
the  premises.  The  order  for  the  prohibition  was  properly  made, 
and  that  being  so,  this  appeal  must  be  dismissed  with  costs. 

Sib  G-koroe  Inneb,  J.  It  is  with  very  grave  doubt,  and  not 
without  much  hesitation,  that  I  do  not  dissent  from  the  judgment 
of  his  Honour  the  Ohief  Justice.  The  whole  thing  seems  to  me 
to  turn  upon  the  meaning  of  the  words  in  the  Act  "  claiming 
under  him,''  and  I  confess  I  cannot  wholly  get  rid  of  the  impression 
that  these  words  were  intended  to  mean  any  person  who  had  come 
in  nnder  the  tenant  who  was  actually  occupying  the  land.  I  have 
no  hesitation  in  saying  that  a  mere  trespasser,  who  had  not  come 
in  under  the  tenant,  and  who  occupied  entirely  and  from  the 
inception  of  his  occupation  in  his  own  wrong,  is  clearly  not 
within  these  words,  but  I  am  by  no  means  so  clear  on  the  circum- 
stances of  this  case. 

Stephen,  J.  On  the  whole  I  agree  with  his  Honour  the  Ohief 
Justice.  I  am  not  able  to  read  this  Act  in  the  same  way  that  I 
read  the  English  Act.  The  Legislature  of  this  colony  has  seen 
fit  in  its  wisdom  to  diverge  from  the  English  Act,  which  would 
have  brought  this  case  within  the  remedy  which  the  Legislature 
probably  intended  ;  but  as  our  Act,  as  his  Honour  has  pointed  out, 
limited  the  right  of  the  Justices  in  a  proceeding  of  this  kind  to  cases 
where  the  occupier  claimed  under  a  tenant,  that  limited  meaning 
must  be  applied  here.  The  Act  has  always  been  construed  strictly ; 
and  as  this  point  has  never  arisen  before,  I  feel  more  inclined  to 
give  the  Act  its  strict  construction.  I  greatly  regret  in  this 
particular  case  that  the  Court  has  to  come  to  this  conclusion, 
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^^^-       because  we  are  now  giving  judgment  in  the  interests  of  a  person 

Ex  parte     who  is  utterly  undeserving  of  any  judgment  in  his  favour.     We 

are  bound,  however,  to  give  our  decision  as  a  matter  of  strict  law, 

^        •    though  this  person  is  setting  the  people  who  owned  this  land  at 

defiance  most  improperly  and  unjustly. 

Appeal  diamiased  and  orders  oonfirmed 
vnth  costs. 

Attorneys  for  the  Sydney  and   Suburban  Mutual  Permanent 
Building  and  Land  Investment  Association  :  Abbott  8f  Allen. 


March  7.  Sw  parte  LITTLE. 

MunidpaUty^Bjf'law — 14  Vic.  No,  14. 

The  C.J.         The  borough  of  Bafchurst  passed  a  by-law  under  b.  13  oi  the  Country  Towne 
Windeyer  T.    Water  and  Sewerage  Act,  in  these   terms — '*  The  borough  council  may  in  any 
*J^    J      case  insist  on  water  being  supplied  by  meter." 
Seld,  that  the  by-law  was  nltra  viree. 

PROHIBmON 

This  was  an  application  for  a  prohibition  to  be  directed  to  A. 
Steel,  Police  Magistrate,  of  Bathurst,  T.  H.  West,  J.P.,  and  P. 
Williams,  water  inspector,  to  restrain  them  from  further  pro- 
ceeding  in  a  conviction  or  order  made  by  A.  Steel  and  T.  H. 
West  on  the  information  of  F.  Williams,  whereby  J.  W.  Little 
was  ordered  to  pay  21.  18«.  The  conviction  was,  ''for  that  J. 
W.  Little,  being  a  person  who  under  the  provisions  of  the 
Country  Towns  Water  Supply  and  Sewerage  Act,  ought  to 
provide  a  water  meter,  did  not  supplj^  such  water  meter,  having 
been  required  so  to  do  by  the  borough  council  of  Bathurst, 
contrary  to  the  provisions  of  the  Act  in  such  case  made  and  pro* 
vided.*'  This  conviction  was  made  under  the  29th  section  of  44 
Vic.  No.  14,  and  the  by-law,  ''  The  borough  council  may  in  any 
case  insist  upon  water  being  supplied  by  meter.'^ 

From  the  depositions  it  appeared  that  no  agreement  had  been 
made  by  Little  with  the  council  for  the  supply  of  water  bj 
meter. 
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A  rule  nisi  was  granted  {inter  alia)  on  the  ground  that  the  by-        ^^^- 
law  was  ultra  vires.  B»  parte 

LlTTLB* 

Stephen,  for  the  applicant,  in  support  of  the  rule.  The  appli- 
cant has  made  no  agreement  with  the  council  for  the  supply  of 
water  by  meter,  and  so  does  not  come  under  the  Act.  The 
council  had  no  power  to  make  a  by-law  insisting  on  the  appli- 
cant haying  water  by  meter. 

There  was  no  appearance  for  the  respondents. 

Per  curiam  (The  Chief  Justice,  WmDBTBR,  J.,  and  Foster, 
J.)  The  prohibition  must  go  with  costs.  The  by-law  is  clearly 
ultra  vires. 

Prohibition  granted  with  costs. 

Attorneys  for  the  applicant :  Slattery  §r  B'eydon. 
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DURING  THE  SECOND  TERM,  1890. 


In  re  CHABLES  ANDEBSON.  1890. 


Banhmptcy — Bill  of  saU — Patsestion — Apparent  poaaetsion— Actual  poaaeanon.       May  12. 

P.,  under  an  unregistered  bill  of  sale,  put  a  bailiff  in  possession  of  A.'s  goods,  and 
shortly  afterwards  A.  became  bankrupt.    These  goods  were  claimed  by  the  official      Y^®  ^'^' 
Bflsig^ee,  and  the  issue  was  tried  by  a  jury,  one  question  put  to  them  being  whether  ^^^^ 

the  goods  at  the  commencement  of  the  bankruptcy  were  in  the  apparent  possession     Stephen  J. 
of  A.,  which  they  answered,  "Apparent,  but  in  the  actual  possession  of  P."    It  was 
contended  that  this  was  an  inconsistent  finding.    Held,  that  the  finding  of  the  jury 
was  not  inconsistent^  and  that  on  the  ev^enca  it  was  impossible  to  say  that  the 
jury  were  wrong. 

Bankeuptct  appeal. 

This  was  an  appeal  from  an  order  made  on  the  16th  Sept.,  1889, 
by  Mr.  Justice  Deffell,  Judge  in  Bankruptcy^  dismissing  an  appli- 
cation of  Pfaflf,  Pinschoflf  &  Co.,  for  a  new  trial  in  the  case  of 
Lloyd  (the  official  assignee  of  Anderson  <fe  Oo.^s  estate)  v.  Pfaff, 
Pinschoff  Sf  Go. 

On  the  18th  Dec,  1888,  Anderson  &  Co.  executed  a  bill  of  sale 
over  their  stock-in-trade  in  favour  of  Pfaff,  Pinschoff  &  Rindskoff, 
trading  under  the  name  of  Pfaff,  Pinschoff  &  Co.,  to  secure  an 
advance  of  1500Z.  This  bill  of  sale  was  not  registered.  On  the 
16th  of  Feb.,  1889,  Pfaff,  Pinschoff  &  Co.  took  possession  under 
the  bill  of  sale  by  putting  a  bailiff  in  possession.  On  the  20th 
Feb.,  Anderson  &  Co.  became  bankrupt ;  and  subsequently  Pfaff, 

D8 


52  CA8BS  AT  LAW.  [N.  8.  W.  S. 


Ahdibioii. 


^^^'  Pinsohoff  A  Oo.  sold  the  goods  under  the  bill  of  sale.  The  official 
In  r«  assignee,  on  the  20th  June,  applied  for  an  order  setting  aside  the 
bill  of  sale,  and  declaring  him  entitled  to  the  proceeds  of  the  sale, 
and  it  was  then  agreed  that  the  following  questions  should  be 
submitted  to  a  jury,  to  which  the  jury  gave  the  answers  appended 
to  each  question  : — 

1.  Whether  Anderson  &  Co.  were,  on  the  18th  Dec,  1888, 
insolvent  f     Answer  :  No. 

2.  Whether  Anderson  &  Co.,  on  the  18th  Deo.,  1888,  were  in 
contemplation  of  bankruptcy  f     Answer  :  No. 

3.  Whether  the  bill  of  sale  had  the  effect  of  preferring  Pfaff, 
Pinschoff  Sd  Co.  to  other  creditors  f     Answer  :  Yes. 

4.  Whether  the  bill  of  sale  was  given  with  intent  to  defeat  and 
delay  the  creditors  of  Anderson  &  Co.  f     Answer :  Yes. 

5.  Whether  the  goods  and  property  comprised  in  the  bill  of 
sale  were,  at  the  commencement  of  the  bankruptcy,  in  the 
possession,  order,  or  disposition  of  the  bankrupts  by  the  consent 
and  permission  of  the  true  owner  f     Answer :  Yes. 

6.  Whether  the  goods  and  property  were  at  the  commencement 
of  the  bankruptcy  in  the  apparent  possession  of  the  bankrupt  ? 
Answer :  Apparent,  bat  actually  in  the  possession  of  Pfaff,  Pins- 
choff &  Co. 

7.  Had  Pfoff,  Pinschoff  &  Co.  at  the  time  Anderson  &  Co. 
executed  the  bill  of  sale  notice  of  any  available  act  of  bankruptcy  T 
Answer :  Do  not  know. 

Upon  these  findings  Mr.  Justice  Deffell,  the  Judge  in  Bank- 
ruptcy, declared  the  bill  of  sale  void,  and  ordered  that  Pfaff, 
Pinschoff  &  Co.  should  pay  to  the  official  assignee  the  proceeds 
of  the  sale.  An  application  was  then  made  to  Mr.  Justice  Deffell 
to  grant  a  new  trial,  which  he  refused.  It  was  against  the 
decision  of  Mr.  Justice  Deffell  on  that  application  that  the  appel- 
lants now  appealed.  The  appeal  was  based  on  the  grounds — (1) 
That  the  findings  of  the  jury  upon  the  issues  were  of  so  contra- 
dictory a  nature  as  to  shew  clearly  that  they  had  not  apprehended 
the  nature  of  the  issues,  and  to  make  it  impossible  to  found  an 
order  upon  such  findings.  (2)  lliat  his  Honour  should  have 
held  that  when  issues  of  fact  are  directed,  it  is  the  duty  of  a  jury 
to  return  a  finding  upon  each  issue,  and  that  a  &ilure  in  that 
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behalf  amoonts  practically  to  a  mis-trial^  and  entitles  the  parties       ^^^- 
to  a  new  trial.  In  r« 

The  facts  of  the  case  farther  appear  in  the  judgment  of  the 
Chief  Juatiee. 

The  Attomey-Oeneral  and  0.  B.  Stephen^ior  the  appellants  (PfafE, 
Pinschoff  &  Go),  The  finding  of  the  jury  on  the  sixth  question 
is  inconsistent.  If  the  goods  were  in  the  actual  possession  of  the 
appellants  they  must  have  also  been  in  their  apparent  possession. 
In  Cohen  v.  Lloyd  (1)  it  was  held  that  the  demand  of  possession 
is  enough  to  take  the  goods  out  of  the  order  and  disposition  of 
the  insolvent.  In  this  case  there  was  a  man  actually  in 
possession. 

[The  Cmif  Justicib  referred  to  the  case  of  Lingard  v.  Messiter 
(2).] 

In  this  case  PfafE,  Pinschoff  &  Co.  actually  took  possession,  so 
that  there  was  something  more  than  a  mere  demand  of  possession. 
There  is  evidence  to  shew  that  the  verdict  was  against  evidence 
on  the  question  of  apparent  possession. 

[Thc  Chiif  Justice.  There  is  plenty  of  evidence  to  shew  that 
Anderson  &  Go.  remained  in  app^ent  possession.  Their  sales- 
man remained  in  possession  and  continued  to  sell.] 

If  there  has  been  a  change  in  the  ownership  apparent  to  the 
public  generally,  the  fact  that  their  salesman  continued  to  sell 
would  not  make  any  difference.  It  must  have  been  apparent  to 
any  one  who  came  in  to  buy  that  there  had  been  a  change.  Apart 
from  the  question  of  apparent  possession,  before  the  filing  of  the 
bankruptcy  petition,  Pfaff,  Pinschoff  &  Go.  had  actual  possession. 
In  Ex  parte  Saffrey  (3),  Jeseel,  M.R.,  says,  ''  As  to  the  question 
which  arises  under  the  Bill  of  Sales  Act  the  time  to  be  looked  at 
is  that  of  the  filing  of  the  bankruptcy  petition.  It  was  filed  on 
the  19th  May,  and  the  sheriff  was  then  in  possession  of  the  goods 

(1)  6  N.8.W.  L.B.  S3.  (b)  16  Ch.  Piv.  668. 

(2)  1  B.  4  0. 808;  2  D.  &  B.  405. 
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1890.        under  an  execution.     It  is  said  the  bankrupt  was  in  actual  or 

In  re       apparent  possession — actual  possession  be  had  none,  for  the  sheriflf 

was  in  actual  possession — and  apparent  possession  cannot  be  put 

higher  than  actual  possession.''     There  is  no  doubt  that  Pfaff^ 

Pinschoff  &  Co.  were  in  actual  possession. 

[The  Chief  Justice.  In  that  case  Lush,  L.J.,  says,  '^  When  I 
say  '  actual  possession/  I  mean  actual  visible  possession,  such 
a  possession  that  every  one  exercising  ordinary  vigilance  can  see 
it."] 

They  also  cited  Oough  v.  Everard  (4) . 

Want,  Q.C.,  and  A.  H.  Simpson,  for  the  respondent  (the  official 
assignee),  were  not  called  upon. 

The  Chief  Justice.  In  this  case  it  appears  that  Mr.  Justice 
Deffell  sent  certain  issues  to  be  tried  by  a  jury,  arising  out  of  the 
following  state  of  affairs.  Messrs.  Anderson  &  Co.,  the  insolvent 
firm,  had  been  carrying  on  business  in  this  city  as  wholesale  and 
retail  stationers  and  fancy  goods  warehousemen,  and  during  the 
course  of  their  business  they  borrowed  certain  sums  of  money 
from  the  present  appellants.  The  appellants  had  a  place  of 
business  in  Sydney  and  also  in  Melbourne,  the  firm  in  Melbourne 
being  Pfaff  &  Pinschoff,  and  the  firm  in  Sydney  being  Pfaff, 
Pinschoff,  &  Rindskoff.  But,  as  far  as  the  question  now  before 
the  Court  is  concerned,  it  is  of  no  moment  whether  the  firm 
in  Sydney  was  the  same  as  the  firm  in  Melbourne  or  not. 
However,  Messrs.  Anderson  &  Co.  borrowed  money  from  that 
firm,  and  on  the  18th  December  last  they  gave  a  bill  of  sale  over 
their  stock-in-trade  to  secure  the  advances  made  by  Messrs.  Pfaff, 
Pinschoff  &  Co.  That  bill  of  sale  was  never  registered,  and  was 
in  fact  a  secret  bill  of  sale.  On  the  20th  February,  Messrs. 
Anderson  &  Co.  became  bankrupt,  but  previous  to  their  bank- 
ruptcy there  had  been  some  attempted  dealing  with  the  property 
under  the  bill  of  sale  by  Messrs.  Pfaff,  Pinschoff  &  Co.  Bindskoff, 
on  the  16th  Feb.,  took  possession  and  put  a  bailiff  in^  but  the 

(4)  32  L.J.  Ex.  210. 
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bnsiness  seems  to  have  been  carried  on  and  the  shop  kept  open  ^^^^' 
for  the  purposes  of  sale  until  the  bankmptcy.  On  the  19th  Feb.  In  re 
Messrs.  Harris  &  Ackman  sent  two  men  down  to  the  place,  who 
went  to  the  upstairs  portion  of  the  premises,  where  a  large 
quantity  of  wholesale  stock  was  kept.  It  was  not  a  place  to 
which  the  public  had  access,  and  the  men  marked  certain  goods 
for  sale.  It  does  not  appear  that  there  was  any  advertisement  of 
sale,  either  on  the  part  of  the  mortgagees  or  mortgagors,  but  they 
were  getting  ready  for  the  sale  which  was  afterwards  to  take 
place. 

On  this  state  of  facts  the  Attomey-Oeneral  contends  that  inas- 
much as  the  bailiff  was  put  in  possession  on  the  16th,  and 
remained  in  possession,  there  was  a  change  in  the  ownership; 
and,  further,  that  the  change  in  the  ownership  was  an  apparent 
change,  and  that  there  was  an  actual  visible  change  in  the  owner- 
ship. Well,  that  is  altogether  a  pure  question  of  fact,  and  not 
one  of  law.  It  is  a  question  of  fact  whether  there  had  been  this 
actual  visible  change  in  the  possession  amounting  to  the 
mortgagees  becoming  the  apparent  owners  of  the  property,  and 
whether  the  mortgagors  ceased  to  be  the  apparent  owners.  One 
of  the  issues  raised  that  question  of  fact,  and  the  jury  found  that 
Bindskofi  was  in  actual  possession,  but  that  the  bankrupts 
remained  in  apparent  possession ;  and  it  is  contended  that  this 
was  an  inconsistent  finding.  It  does  not  strike  me  as  being  an 
inconsistent  finding.  It  appears  to  me,  after  hearing  the  evidence, 
and  listening  to  the  facts  stated  by  the  Attomey-Oeneral,  that  it 
is  impossible  to  say  that  the  jury  were  wrong  in  the  finding  at 
which  they  arrived.  All  the  cases  shew  that  this  is  a  pure 
question  of  fact  for  a  jury,  or  a  Judge  sitting  as  a  jnry,  and  the 
jury  in  this  case  certainly  had  facts  before  them  shewing  that  the 
business  was  being  carried  on  as  usual ;  that  there  was  no  actual 
visible  possession  in  the  mortgagees,  and  that  the  apparent 
possession  still  remained  in  Anderson  &  Co.,  the  mortgagors. 

The  Attorney-Oeneral,  in  the  course  of  his  argument,  relied 
upon  the  case  of  Ocmgh  v.  Everard  (4),  but  there  the  mortgagee 
did  go  into  possession  of  the  goods,  and  was  not  only  in  possession 
of  the  goods  but  the  wharf  upon  which  the  goods  were  placed. 
That  is  one  distinction  drawn  between  that  case  and  the  case  Ex 
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^Q^'  parte  Lewis  (5).  In  all  these  matters  it  is  for  the  Judge  sitting 
In  re  as  a  jury,  or  for  a  jury,  to  determine  whether  the  apparent 
possession  of  the  mortgagor  has  ceased  and  the  actual  visible 
possession  of  the  mortgagee  has  arisen.  In  the  present  case,  the 
jury  have  determined  that  the  apparent  possession  of  the 
mortgagors  had  not  ceased,  and  I  have  no  hesitation  in  saying 
that  if  the  jury,  on  the  facts  before  them,  had  come  to  any  other 
conclusion,  they  would  have  been  demonstrably  wrong.  It 
seems  to  me,  as  clear  as  it  can  possibly  be,  that  the  apparent 
possession  of  these  goods  remained  in  the  mortgagors,  though 
the  mortgagees  may  have  been  in  formal  possession. 

Sib  Giobge  Innss,  J.,  and  Stephen,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Attorney  for  the  appellants  :  Eliott  Meyer. 

Attorneys  for  the  respondent :  Levy,  Helmsley  8f  Perkins, 

(5)  6  Ch.  626. 
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Ex  parte  SIMON  EOBINSON.  1890. 

Crown  Lands  Act  of  1884,  w.  14  (6),  17, 18, 20—25  Vic.  No,  1,  s,  13—39  Vie.  No.  Ma^  23. 
13,  t.  9—43  Vie.  No,  29,  #.  b^Forfeiture  of  conditional  purchase^Deeision  of  Land 

Board  final— Power  of  Minister  to  refer  to  Land  Board  for  further  coneideration.  The  C.J. 

,  _       _  Windeyer  J, 

Where  under  the  Croten  Lands  Act  of  1884  the  decision  of  tne  Local  Land  ^nd 

Board  is  declared  to  be  final,  as  in  a  question  of  voidance  or  forfeiture  under      Foster  J, 
860.  20,  the  Minister  has  no  power  to  refer  the    case  to  the    Board   for 
reconsideration  under  sec.  14,  ■ub-sec.  6,  which  provides  that  the  Minister  may 
return  to  the  Board  for  re-hearing,  or  further  consideration,  any  matter  which 
appears  to  have  been  improperly  or  insufficiently  considered. 

Pbohibition. 

On  the  2nd  of  February^  1882^  Simon  Robinson  conditionally 
pnrcliased  490  acres  of  land  in  the  Coonabarabran  district^  ander 
8.  13  of  the  Grown  Lands  Alienation  Act  of  ]861^  which  was 
then  in  force.  On  the  12th  of  March^  1885,  Robinson  made  the 
declaration  required  by  the  43  Vic.  No.  29,  s.  5,  as  to  the 
fulfilment  of  the  conditions  of  residence  and  improvements.  On 
the  Slst  of  October,  1885,  the  Orovm  Lands  Act  of  1884  having 
then  come  into  force,  the  Inspector  of  Conditional  Parchases 
reported  to  the  Local  Land  Board  that  the  selection  was  a  dummy 
one,  and  that  the  selector  had  violated  the  provisions  of  the  39  Vic. 
No.  13,  s.  9.  The  Board  reported  the  matter  to  the  Minister,  who 
approved  of  the  case  being  dealt  with  by  the  Board  under  s. 
20  of  the  Grown  Lands  Act  of  1884.  The  Board,  on  the  12th  of 
March,  1887,  found  that  there  was  not  sufficient  evidence  that 
the  conditions  had  not  been  fulfilled^  and  recommended  that  the 
conditional  purchase  be  upheld  for  the  present. 

On  the  8th  March,  1887,  Robinson  made  his  final  declaration 
under  the  43  Yic.  No.  29,  s.  5,  that  he  had  resided  for  five 
years,  and  effected  improvements  to  ten  shillings  per  acre.  On 
receipt  of  this  declaration,  the  Minister  directed  the  matter  to  be 
referred  to  the  Board,  and  directed  that  if  the  report  of  the 
Laspector  was  unfavoorable,  an  investigation  shoold  be  held  by 
the  Board  under  8.  20  of  the  Act  of  1884.  The  Board 
accordingly  considered  the  case,  and  on  the  16  th  January,  1888, 
decided  "  that  the  conditions  have  been  fulfilled,  and  that  there 
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^^^-  is  not  sufficient  evidence  to  justify  us  in  recommending  forfeiture, 
Ex  parte  and  we  recommend  that  this  selection  be  upheld."  From  this 
decision  the  chairman  dissented.  The  chairman  was  requested 
to  furnish  to  the  Minister  the  grounds  upon  which  he  dissented 
from  the  majority  of  the  Boards  and  on  receiving  his  reasons  the 
Minister,  under  s.  14  (6)  of  the  Orown  Lands  Act  of  1884,  referred 
the  case  to  the  Board  for  a  re-hearing.  The  papers  were 
thereupon  returned  to  the  Board,  and  on  the  14th  December, 
1888,  the  Board  (the  chairman  again  dissenting)  found  that  the 
conditions  had  been  fulfilled,  and  upheld  the  selection. 

By  direction  of  the  Minister,  upon  the  suggestion  of  the 
Inspector,  the  case  was  again  called  on  for  another  hearing 
before  the  Board  on  the  2nd  of  December,  1889.  The  case  was 
adjourned,  and  subsequently  notice  was  served  on  Robinson  that 
it  would  come  on  for  hearing,  as  an  adjourned  enquiry,  on  the 
14th  of  February,  1890. 

Robinson  thereupon,  on  the  10th  of  February,  applied  for  and 
obtained  a  rule  nisi  for  a  prohibition  to  restrain  the  members  of 
the  Land  Board  of  Tamworth,  the  Inspector  of  Conditional 
Purchases,  and  the  Minister  for  Lands,  from  further  proceeding 
in  respect  of  the  complaint  of  the  said  Inspector  with  reference 
to  the  applicant's  conditional  purchase.  The  rule  was  granted  on 
the  grounds — (1)  That  the  Minister  had  no  power  to  return  the 
case  to  the  Local  Land  Board  under  s.  14  (6)  of  the  Orown  Lands 
Act  of  1884,  having  once  referred  it  to  them  under  s.  20  of  the 
same  Act,  and  after  they  had  decided  under  such  reference. 
(2)  That  the  decision  of  the  Local  Land  Board,  after  the  case 
had  been  referred  to  them  under  s.  20,  was  final,  and  the  said 
Board  had  no  further  power  to  consider  the  case,  or  to  alter 
their  decision.  That  if  the  Minister  had  power  to  return  the 
case  to  the  Board  after  their  decision  upon  his  reference  under  s. 
20,  such  power  could  only  be  exercised  once. 

Heydon,  for  the  applicant.  This  was  a  question  of  ^^  lapse 
voidance  or  forfeiture"  under  s.  20  of  the  Act  of  1884,  and 
having  been  referred  to  the  Board  under  that  section,  their 
decision  was  final,  and  the  Minister  had  no  power  to  send  it  back 
again  and  again.  Ex  parte  Brovme  (1)  turned  on  a  different  point. 
(1)  9  N.S.W.  L.E.  102. 
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There  was  nothing  in  the  sections^  nnder  which  that  case  was        ^^^- 
decided^  to  shew  that  the  decision  of  the  Board  was  intended  to    Jix  parte 
be  final. 

[Thb  Chief  Justice.  If  this  is  a  case  of  dummying^  does  it 
come  under  s.  20  as  a  case  of  lapse  voidance  or  forfeiture  ?  Is 
not  the  whole  transaction  absolutely  void  ab  initio  ?] 

It  does  come  under  s.  20.  By  s.  9  of  the  Lands  Acta  Amendment 
Act  of  1875^  land  taken  up  in  contravention  of  that  section  ^'shall 
on  notification  to  that  effect  in  the  Oovemm^nt  Gazette  be 
absolutely  forfeited  and  the  said  lands  shall  again  become  Crown 
lands.''  And  the  same  section  provides  that  if  the  land  comes 
into  the  possession  of  a  purchaser  or  assignee  without  notice  of 
the  fraud^  it  cannot  be  forfeited.  A  conditional  purchase  made 
in  violation  of  s.  9  may^  therefore,  although  declared  to  be 
absolutely  void,  become  the  foundation  of  a  good  title,  and 
provision  also  is  made  for  its  forfeiture,  and  the  mode  of  such 
forfeiture,  and  the  question  whether  it  shall  be  so  forfeited  is  one 
which  has  to  be  considered  and  decided  by  the  Minister.  It  is, 
therefore,  a  question  of  forfeiture  arising  under  one  of  the 
repealed  Acts  within  the  meaning  of  s.  20  of  the  Act  of  1 884, 
and  may,  in  the  Minister's  discretion,  be  referred  to  the  Board. 

If  it  is  so  referred,  the  decision  of  the  Board  being  final,  unless 
appealed  from,  the  Minister  has  no  power,  after  decision,  to  refer 
it  for  re-hearing  under  s.  14  (6),  and  even  if  he  can  so  refer  it,  he 
can  only  do  so  once,  and  not  time  after  time,  as  he  has  done  in 
this  case.  The  Acts  Shortening  Act,  16  Vic.  No.  1,  s.  10,  does  not 
apply  to  a  provision  such  as  that  contained  in  s.  14  (6).  Neither 
party  in  this  case  appealed  from  the  decision  of  the  Land  Board, 
but  the  other  side  will  contend  that  the  Minister  was  the  party 
interested,  and  that  he  could  not  appeal  to  himself.  It  is, 
however,  the  Inspector  who  would  appeal.  (See  s.  25  of  the  Act 
of  1875,  and  Reg.  45  under  the  Act  of  1884.)  These  shew  that 
an  Inspector  may  be  a  party. 

{Salomons,  Q.C.,  admits  that  an  Inspector  may  appeal.) 

Salomons,  Q.C.,  and  0.  B.  Stephen,  for  the  respondents. 
Section  14  (6)  gives  a  power  to  the  Minister  altogether  outside  the 
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1890.  provisions  of  s.  20.  The  question  of  appeal  under  s.  18  has 
Sx  paru  nothing  to  do  with  the  powers  of  the  Minister  under  s.  14  (6). 
The  Inspector  makes  a  complaint  against  Robinson^  and  that  is 
investigated  by  the  Boards  whose  decision  is  final  unless  appealed 
from.  But  whether  it  is  appealed  from  or  not,  the  Minister,  if  he 
thinks  that  the  case  was  not  carefully  investigated,  or  for  any 
other  reason,  may  send  it  back  for  revision.  Section  14  (6)  says 
^^any  case  or  matter.''  The  Minister  may  clearly,  under  that 
section,  send  it  back  as  often  as  he  thinks  it  has  not  been  properly 
dealt  with  by  the  Board.  ' 

Besides  that,  the  matter,  though  the  Minister  purported  to 
refer  it  under  s.  20,  was  not  really  dealt  with  under  that  section, 
since  it  was  not  a  question  of  lapse  voidance  or  forfeiture.  It 
was  a  dummy  selection,  void  from  the  very  commencement,  and 
could  not  be  forfeited  in  the  sense  intended  by  s.  20. 

[The  Chief  Justice.  But  the  Land  Board  have,  on  three 
separate  occasions,  held  that  it  was  not  a  dummy  selection,] 

The  case  could  not  come  under  s.  20,  because  every  appeal,  by 
8.  18,  comes  before  the  Minister;  and  how  could  the  Minister 
appeal  to  himself?  Section  20  only  applies  to  cases  between 
subject  and  subject,  and  not  where  the  Minister  is  himself  a 
party,  as  he  is  in  all  cases  where  the  question  is  if  a  selection 
shall  again  become  Grown  lands. 

The  Chief  Justice.  We  are  of  opinion  that  the  prohibition  . 
must  go,  directed,  not  to  the  Minister  for  Lands,  but  to  the 
several  members  of  the  Tamworth  Local  Land  Board,  to  restrain 
them  from  entertaining  the  matter  referred  to  them  by  the 
Minister.  [His  Honour  stated  the  &cts  of  the  case.]  Under 
these  circumstances  we  are  of  opinion  that  the  case  falls  within 
the  20th  section  of  the  Orown  Lands  Act  of  1884,  as  one  of 
voidance  or  forfeiture.  Section  20  provides  as  follows  :— ^' Any 
question  of  lapse  voidance  or  forfeiture  whether  arising  under 
this  Act  or  any  of  the  said  repealed  Acts  may  be  by  the  Minister 
referred  to  the  Local  Land  Board  and  the  decision  thereon  of  the 
said  Board  after  due  investigation  in  open  Court  shall  unless 
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appealed  from  in  the  prescribed  manner  be  final/*    As  a  matter       ^^^- 
of  fact,  the  Minister  acted  in  the  matter  under  s.  20,  and  referred     Sae  parte 
the  case  to  the  Board  as  one  of  forfeiture  on  the  ground  that  the 
selection  was  a  dummy  one. 

At  first  I  was  inclined  to  agree  with  Mr.  Salomons  that  the  9th 
section  of  the  39th  Vic.  No.  13  {Orown  Lands  Amendment  Act  of 
1875)  makes  the  selection  illegal  and  void,  if  taken  up  as  a  dummy 
selection;  but  as  was  pointed  out  by  Mr.  Heydon,  notice  of 
forfeiture  is  provided  for  by  that  Act,  and  it  is  necessary  in  order 
to  make  the  lands  Crown  lands,  and  again  open  to  conditional 
purchase,  that  there  should  be  a  notification  of  forfeiture 
published  in  the  Gazette.  There  is,  therefore,  no  doubt  that  the 
qaestion  referred  by  the  Minister  was  that  of  voidance  or 
forfeiture,  and  the  Land  Board  having,  ''  after  due  investigation  in 
open  Court,'*  given  their  decision,  it  is  now  said  that  such  decision 
is  not  final.  The  concluding  words  of  the  20th  section  of  the 
Act  of  1884  are,  ''and  the  decision  of  the  said  Board  after  due 
investigation  in  open  Court  shall  unless  appealed  from  in  the 
prescribed  manner  be  finaW  We  are  asked  to  read  that  as  if 
the  words  were,  ''be  final  unless  the  Minister  otherwise 
determine.'*    This  we  cannot  do. 

It  has  been  argued  that  the  Minister  has  power,  as  often  as  he 
is  dissatisfied  with  their  decision,  to  refer  the  case  to  the  Land 
Board  under  s.  14,  sub-sec.  6,  of  the  Grown  Lands  Act,  which 
provides  that  "  the  Minister  may  return  to  the  Local  Land  Board 
for  revision  re-hearing  or  further  consideration  any  case  or  matter 
which  to  such  Minister  shall  appear  to  have  been  improperly  or 
insufficiently  considered  or  determined  by  such  Board,'*  but  that 
section  does  not,  and  cannot,  govern  a  case  where  it  is  provided 
by  another  section  of  the  Act  that  the  determination  of  the 
Board  shall  be  final.  Section  20  provides  that  in  certain  cases 
the  decision  of  the  Board,  after  due  investigation,  shall  be  final, 
and  that  being  so,  although  by  s.  14  (6)  the  Minister  has  power 
to  send  any  matter  back  for  further  consideration  which. he 
regards  as  not  having  been  sufficiently  considered,  such  sending 
back  can  only  be  in  reference  to  a  matter  upon  which  the 
Legislature  has  not  provided  that  the  decision  of  the  Board  shall 
be  final. 
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1890.  Upon  this  case  the  decision  of  the  Board  is  final,  and  therein 

Bx  paHe  lies  the  distinction  between  this  case  and  that  of  Ex  parte  Browne 
(1).  InBx  parte  Browne  the  matter  sent  back  to  the  Land  Board 
was  not  final,  and  the  Oonrt  no  donbt  properly  held  that  the 
Minister  had  power  to  send  it  back.  In  that  case  I  dissented 
from  the  majority  of  the  Court,  but  this  Court  is  bound  by  that 
decision,  and  we  should  have  to  be  very  clearly  satisfied  that 
the  learned  Judges  who  decided  that  case  were  wrong  before 
we  ventured  to  differ  from  them.  In  Browne* 8  ca^e,  moreover,  it 
seems  to  me  from  what  his  Honour  Sir  George  Innes  says  in  his 
judgment  that  had  the  case  been  a  similar  one  to  this,  he  would 
have  arrived  at  the  same  conclusion  as  that  which  we  have  come  to 
in  this  case.  My  own  opinion  in  that  case  was  founded  principally 
upon  a  consideration  of  the  policy  of  the  Act.  However,  there 
is  a  clear  distinction  between  the  two  cases.  There  the  case  was 
referred  back  to  the  Board  after  a  decision  which  the  Act  did 
not  say  was  to  be  final ;  here,  the  Board  having  decided  the  case, 
the  Minister  has  no  further  power  in  the  matter.  The  decision 
in  Brovme's  case,  therefore,  in  no  way  affects  our  present  decisiou. 
Our  decision  in  this  case  is  founded  upon  the  express  words  of 
the  20th  section,  which  says  that  the  decision  of  the  Board 
"shall  be  final.** 

It  has,  however,  been  said  that  the  words  in  s.  20,  "  unless 
appealed  from  in  the  prescribed  manner,"  create  a  difficulty  in 
the  way  of  our  decision,  and  that  the  Minister  cannot  appeal  to 
himself  from  a  decision  which  is  against  himself.  There  is  do 
doubt  that  these  words  do  cause  a  difficulty  in  the  construction 
of  the  section;  but  on  looking  at  s.  18,  I  think  the  difficulty 
disappears.  That  section  provides  that  ''the  Minister  shall  have 
power  to  hear  and  determine  all  appeals.  .  .  .  And  such 
appeals  shall  be  heard  and  determined  as  in  open  Court  and  the 
parties  to  such  appeals  may  be  heard  by  counsel  attorney  or 
agent  but  no  fresh  evidence  shall  be  adduced  except  in  cases  of 
voidance  or  forfeiture  and  the  decision  of  the  Minister  shall  be 
given  as  in  open  Court  .  .  .  and  upon  any  appeal  arising 
out  of  a  conditional  purchase  or  conditional  leasehold  shall  be 
final  and  conclusive."  It  is,  therefore,  provided  that  there  shall 
(1)  9  N.S.W.  L.E.  102. 
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be  an  appeal  to  the  Minister  in  cases  of  voidance  or  forfeiture,        ^^^- 
and  in  this  case,  if  the  Land  Board  had  decided  against  the     Sx  parie 
present  applicant,  ho  might  have  appealed,  and  the  Minister 
might  have  decided  in  his  favonr. 

We  are  accordingly  of  opinion  that  s.  14  (6)  applies  to  all  cases 
where  the  Legislature  has  not  provided  that  the  decision  of  the 
Land  Board  is  to  be  final,  but  where,  as  in  cases  of  voidance  or 
forfeiture,  under  the  20th  section,  the  decision  of  the  Land  Board 
is  final,  the  Minister  cannot  refer  the  matter  to  the  Board  for 
further  consideration. 

WiNDEYBE  &  Foster,  J  J.,  concurred. 

Application  granted,  with  coats. 

Attorneys  for  the  applicant :  Ourtias  ^  Barry. 
Attorney  for  the  respondents  :  Orown  Solicitor. 


64  CASES  AT  LAW.  [K.  S.  W.  B. 


1890.  McLEAN  v,  HILL. 


May  18, 15.       m^9<i'l  eontrael — Wager — Liahility  of  stakeholder — Revocation  of  stakeholder* a 

authority. 

Windeyer  T.  ^  ^Q^t  race  was  rowed  for  2001.  a-side,  and  the  defendant  held  the  stakes.  The 
f^^  r  umpire  decided  the  race  a^inst  the  plaintiff  on  a  foul.  The  day  after  the  race  the 
defendant  receiyed  a  notice  from  the  plaintiff  in  the  following  terms :  "  1  hereby 
protest  against  your  paying  over  the  stakes  for  the  race  I  rowed  to-day  with  C. 
Neilson/'  and  the  notice  proceeded  to  set  out  the  reasons  for  which  the  plaintiff 
claimed  the  stakes.  After  the  receipt  of  this  protest  the  defendant  paid  over  the 
stakes  to  Neilson.  Meld,  that  the  notice,  although  in  it  the  plaintiff  claimed  the 
whole  stakes  as  winner  of  the  race,  was  a  sufficient  revocation  of  the  stakeholder's 
authority  to  pay  over  the  plaintiffs  money,  and  that  the  defendant  was  liable  in  an 
action  to  recoTer  the  amount  of  plaintiff's  stake. 

District  Court  appeal. 

A  boat  race  was  arranged  to  take  place  between  J.  McLean  tbe 
plaintiff  and  C.  Neilson  for  200Z.  a-side.  The  defendant  held  the 
stakes.  The  race  was  rowed  on  the  5th  July.  Next  morning,  and 
before  he  had  paid  over  the  stakes,  the  defendant  received  the 
following  notice  or  protest  from  the  plaintiff : — 

''  Mortlake,  July  5. 

''  I  hereby  protest  against  your  paying  over  the  stakes  for  the 

race  which  I  rowed  to-day  with  0.  Neilson,      My  reasons  for 

doing  so  are — 1.  I  was  in  my  own  water  when  Neilson  claimed  a 

foul.     2.  When  Neilson  held  up  his  hands  I  had  not  touched  any 

part  of  his  boat  or  oar.     3.  On  several  occasions  I  rowed  out  of 

my  course  to  prevent  a  foul.     4.  If  I  had  wished  to  win  the  race 

on  a  foul  I  could  easily  have  done  so  at   Putney  and   also  at 

Gladesville  wharf.     5.  Neilson  deliberately  drove  his  oar  through 

my  boat.     6.  I  was  the  only  one  to  row  past  the  judge's  boat. 

7.  According  to  the  racing  rules  under  which  we  rowed  I  claim 

the  stakes. 

"  Yours  respectfully, 

''  J.  McLean," 

A  day  or  two  after  the  receipt  of  this  protest  the  defendant 

paid  over  the  stakes  to  Neilson.     The  question  of  the  foul  had 

been  referred  to  the  umpire,  who  decided  in  favour  of  Neilson, 

and  authorised  the  payment  of  the  stakes  to  him.     The  plaintiff 
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sned  to  recover  the  Bum  of  200Z.,  the  amount  of  his  share  of  the        ^89^- 
stakes^  and  Wilkinsonj  D.C.J.,  found  a  verdict  for  the  plaintiff     M'Lban 
for  that  amount.     The  defendant  appealed  on  the  ground  that       Hill. 
there  was  no  demand  made  by  the  plaintiff  on  the  defendant  for 
the  return  of  his  deposit  nor  any  withdrawal  from  the  contract 
before  the  stakes  were  paid  over. 

Stephen,  for  the  appellant.  The  letter  is  simply  a  protest,  which 
should  more  properly  have  been  addressed  to  the  umpire.  It  is 
not  a  repudiation  of  the  contract,  and  conveyed  no  clear  intima- 
tion to  the  stakeholder  that  he  was  not  to  pay  over  plaintiff's 
deposit.  He  claims  the  whole  stakes  as  winner  of  the  race.  The 
demand  or  notice  in  Hastelow  v.  Jackson  (1)  was  much  stronger. 
That  case  is  distinguishable.  This  letter  states  a  number  of 
grounds  of  protest,  but  does  not  intimate  that  the  plaintiff  will 
not  be  bound  if  the  decision  is  against  him.  Savage  v.  Madder 
(2),  Hearing  v.  HelUngs  (8). 

The  AHomey-Greneral  and  Scholes  shewed  cause.  Eastelow  v. 
Jackson  (1),  Biggie  v.  Higgs  (4),  Trimble  v.  Eill  (5),  Eodson  v. 
Terrill  (6),  Hampden  v.  Walsh  (7). 

Our.  adv.  vult. 

WiNDEYBB,  J.,  delivered  the  judgment  of  himself  and  Poster, 
J.  The  only  reason  we  had  for  postponing  the  delivery  of  our 
judgment  in  this  case  was  that  we  might  look  more  fully  into  the 
cases  in  which  the  law  on  the  matter  is  laid  down,  and  particularly 
the  case  of  Hastelow  v.  Jackson  (1).  In  that  case  A.  and  B. 
deposited  money  in  the  hands  of  the  stakeholder  to  abide  the 
event  of  a  boxing  match  between  them.  After  the  battle  A. 
claimed  the  whole  sum  from  the  stakeholder,  and  threatened  him 
with  an  action  if  he  paid  it  over  to  B.,  which  he  nevertheless  did 
by  the  authority  of  the  umpire.  Under  these  circumstances  it 
was  held  that  A.  was  entitled  to  recover  his  own  share  of  the 

(1)  8  B.  &  C.  221.  (6)  6  Ap.  Cas.  342. 

(2)  36  L.J.  Ex.  178.  (6)  1  Cr.  &  M.  797. 

(3)  14  M.  &  W.  711.  (7)  1  Q.B.D.  189. 

(4)  2  Ex.  D.  422. 
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^^^'  stakes,  as  money  had  and  received  to  his  use.  Hastelow  v.  Jackson 
McLban  (1)  followed  the  prior  cases  of  Cotton  v.  Thurland  (8),  Smithy. 
Hill.  Bichmore  (9),  and  Bate  v.  Oartwright  (10),  and  in  discussing 
Windier  J.  *^6™  Lord  Chief  Justice  Gockburn  says  in  Hampden  v.  WaUh 
(11),  "These  cases  have  never  been  overruled,  and  must  be 
considered  as  law ;  although  in  Mearing  v.  Hellings  (12)  Aldersony 
B.,  speaks  doubtingly  of  the  decision  in  Eastelow  v.  Jackson 
(1),  using  the  expression  '  that  case  does  not  convince  me,  it  over- 
comes me.'  But  that  case  {Mearing  v.  Hellings)  (12)  seems  to 
have  been  decided  more  on  the  form  of  the  particulars  than  any- 
thing else,  and  does  not  seriously  interfere  with  the  authority  of 
Hastehw  v.  Jackson  (1),  which  seems  to  us  to  be  good  law." 
And  again  at  the  end  of  the  same  judgment  (p.  197)  the  Lord 
Ohief  Justice  says,  "Even  if  our  view  of  the  agreement  were  such 
as  was  suggested  by  the  defendant's  counsel  (t.e.,  that  it  was  not 
a  wager),  our  decision  would  be  the  same,  as  the  principle  of  the 
Court  in  Mtham  v.  Kingsman  (13)  and  Hastelow  v.  Jackson  (1) 
would  appear  to  us  to  apply,  according  to  which  we  should  look 
upon  the  defendant  merely  as  the  agent  for  the  plaintiff,  and  as 
no  longer  justified  in  paying  over  the  money  when  once  his 
authority  had  been  countermanded." 

The  question^  then,  that  we  have  to  decide  is  whether  the 
present  case  is  distinguishable  from  Hastelow  v.  Jackson  (1), 
inasmuch  as  there  the  plaintiff  did  not  only  claim  the  stakes  but 
threatened  him  in  so  many  words  with  an  action  if  he  paid  them 
away.  We  are  of  opinion  that  the  facts  of  this  case  bring  it 
within  the  principle  laid  down  in  Hastelow  v.  Jackson  (1),  and 
that  is  that  where  there  has  been  a  revocation  of  the  authority 
of  the  stakeholder  to  pay  over  the  plaintiff's  money,  the  stake- 
holder is  liable  in  an  action  if  he  pays  after  such  revocation. 
In  this  case  there  was  no  threat  of  an  action,  but  in  our  opinion 
the  letter  addressed  to  the  defendant  was  a  sufficient  repudiation 
of  the  illegal  contract,  a  sufficient  revocation  of  the  authority  of 
the  defendant  to  pay  over  the  money  deposited  with  him  as  the 
agent  of  the  plaintiff,  to  sustain  this  action.     It  has  been  argued 

(8)  5  T.E.  405.  (li;  1  Q.B.D.  at  193. 

(9)  4  Taunt.  474.  (12)  14  M.  &  W.  711. 

(10)  7  Price  640.  (18)  1  B.  &  Aid.  683. 
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for  the   defendant  that  the  plaintiff,  in   his  letter   of  protest,        ^Q^- 
claimed  not  only  his  own  deposit  but  the  whole  stake  as  the     McLean 
winner  of  the  race  according  to  the  rules  of  racing  under  which       Hill. 
it  took  place,  and  that  therefore  the  letter  cannot  be  treated  as  jfnndeyw  J. 
a  repudiation  of  the  contract,  since  that  would  be  to  set  it  up 
and  knock  it  down  in  the  same  breath.     We  are,  however,  of 
opinion  that  the  plaintiff  having  notified  the  defendant  not  to 
pay  over  the  whole  stakes,  is  now  entitled  to  recover  his  deposit. 
This  is  exactly  what  took  place  in  Hastelow  v.  Jackson  (1) .     It  also 
appears   from  the  later  cases  on  the  subject  that  a  complete 
repudiation  of  the  contract  is  not  necessary,  all  that  is  required 
being  a  revocation  of  the  stakeholder's  authority. 

It  would  appear  from  the  wording  of  section  8  of  the  14  Vic. 
No.  9  as  if  no  action  could  be  maintained  to  recover  any  money 
''  deposited  in  the  hands  of  any  person  to  abide  the  event  on 
which  any  wager  shall  have  been  made.''  It  has,  however,  been 
decided  that  this  statute  does  not  preclude  a  party  from  recovering 
the  money  he  has  deposited  when  he  has  revoked  the  authority 
given  to  the  stakeholder;  Diggle  v,  Eiggs  (14),  Trimble  v. 
Hill  (15). 

For  these  reasons  we  are  of  opinion  that  the  decision  of  his 
Honour  was  right,  and  that  the  rule  must  be  discharged  with 
costs. 

Attorney  for  the  plaintiff :  Oannon. 

Attorney  for  the  defendant :  McLaughlin. 
(14)  2  Ex.  D.  422.  (15)  5  Ap.  Cas.  342. 
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1890,  JOYCE  V,  ELLIS. 


May  14.  IHM  of  lading^"  At  owner^a  rUJc  "—-Lou  hy  negligeni  navigation. 

The  plaintiff  shipped  certain  cases  of  fruit  by  the  defendant's  steamship, 

Wirideyer  J.   ^nder  a  bill  of  lading  in  which,  amongst  others,  was  the  following  clause  : — 

Folder  J       "  ^^*^^*>  *°^  ^^  ^^°^  ^^  perishable  property,  to  be  carried  on  deck  or  below,  at 

owner's  risk."    The  goods  were  lost  in  a  collision  occasioned  entirely  by  the 

negligent  navigation  of  the  defendant's  servants. 

Bdd,  that  the  defendant  was  protected  from  liability  by  the  terms  of  the 
bill  of  lading. 

DiSTBicT  Court  appeal. 

Action  to  recover  the  value  of  255  cases  of  fruit  shipped  by  the 
plaintiff  on  board  the  defendant's  ss.  Centennial  at  Sydney  on 
the  23rd  August,  1889,  for  carriage  to  New  Zealand,  the 
plaintiff  paying  freight  for  the  same  upon  the  conditions  set  out 
in  the  bill  of  lading. 

The  plaintiff  alleged  that  the  goods  were  lost  through  the 
defendant's  negligent  and  improper  navigation  of  the  ss.  Oenten- 
wial,  causing  collision  with  the  ss.  Kanahooka. 

The  case  was  heard  before  Mtzhardinge,  D.C.J.,  in  January, 
1890.  The  defendant  set  up  that  he  was  protected  by  the  terms 
of  his  bill  of  lading,  which,  amongst  other  things,  provided  as 
follows : — 

The  owners  shall  not  be  held  responsible  for  any  damage  or  loss  resulting 
from  fire  at  sea,  or  in  port,  accidents  to  or  from  machinery,  boilers  or  steam,  or 
any  other  accidents  or  dangers  of  the  seas,  rivers,  roadsteads,  harbours,  or  of  sail 
or  steam  navigation^  of  what  nature  or  hind  soever  (a). 

It  is  expressly  understood  that  the  said  steamer  shall  not  be  liable  or 
accountable  for  weight,  leakage,  decay,  breakage  of  stoves,  grates,  or  any  kind 
of  cast  iron  packages,  shrinkage,  rust,  sweat,  loss  or  damage  arising  frote 
insecurity  of  package,  or  for  the  condition  of  the  inside  packages  of  tea,  or 
damage  to  cargo  by  vermin,  burning  or  explosion  of  articles  on  freight  or 
otherwise,  or  loss  or  damage  on  account  of  inaccuracy  or  omissions  in  marks  or 
descriptions,  effects  of  climate  or  decay,  or  for  unavoidable  detention  or  delay ; 
nor  for  loss  of  specie,  bullion,  bank  notes,  bonds,  or  any  property  of  special 
value,  unless  shipped  under  its  proper  title  or  name  and  extra  freight  paid 
thereon. 

Trees,  shrubbery, /rui^  fish,  vegetables,  meats,  game,  oysters,  and  all  kinds 
of  perishable  propeHy,  to  be  carried  on  deck  or  below,  at  owner's  risk  (b).  Oils 
and  all  other  liquids  at  owner's  risk  of  leakage,  unless  caused  by  improper 
stowage.    Shipping  live  stock,  carrying  same  on  deck  or  below,  and  landing 
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same,  to  be  at  the  sole  risk  of  the  owners ;  the  steamer  will  not  be  accountable         18iM). 
for  mortality ;  freight  on  any  kind  of  live  stock  to  be  prepaid  and  in  every        j 
instance  according  to  the  number  shipped.  ^^ 

His  Honour  found — (1)  That  the  cases  of  fruit  were  worth  Ellis. 
93Z.  12^. ;  that  they  were  shipped  on  board  the  Centennial,  and 
were  destroyed  before  she  got  clear  of  the  harbour.  (2)  That 
the  Centennial  was  wholly  to  blame  for  the  collision  which 
caused  their  destruction.  (3)  That  as  the  collision  was  brought 
about  by  the  negligence  of  the  defendant's  servants  the  clause  of 
the  bill  of  lading  preceding  the  letter  (a)  did  not  protect  the 
defendant  from  liability.  (4)  As  to  the  words  of  the  bill  of 
lading  preceding  the  letter  (b),  that,  following  Burton  v.  English 
(1)  and  M^Crawley  v.  Furness  Railway  Co.  (2),  the  defendant 
was  not  liable  for  the  said  loss  although  caused  by  the 
negligence  of  defendant's  servants,  as  the  goods  were  to  be 
carried  at  owner's  risk. 

A  verdict  was  accordingly  entered  for  the  defendant  with 
leave  to  the  plaintiff  to  move  to  have  the  verdict  entered  for  him 
for  98Z.  Us. 

On  the  14th  May,  May  14. 

Mann  moved  to  enter  the  verdict  for  the  plaintiff,  on  the 
ground  that  his  Honour  was  wrong  in  deciding  that  the  clause 
in  the  bill  of  lading,  "  Trees,  shrubbery,  fruit,  fish,  vegetables, 
&c.,  and  all  kinds  of  perishable  property,  to  be  carried  on  deck 
or  below,  at  owner's  risk,"  exonerated  the  defendant  from 
liability  for  the  loss  of  the  goods  of  the  plaintiff,  in  respect  of 
whicli  the  action  was  brought,  although  that  loss  was  caused  by 
the  negligence  of  the  defendant's  servants,  and  in  finding  a 
verdict  for  the  defendant  on  that  ground. 

,  The  condition  as  to  perishable  property  is  ambiguous,  and 
must  be  taken  against  the  shipper.  The  Centennial  was  a 
general  cargo  boat,  and  the  first  part  of  the  bill  of  lading 
provides  against  loss  of  any  part  of  the  cargo,  perishable  or 
otherwise,  by  dangers  of  navigation,  &c.  Then  comes  a  special 
clause  as  to  perishable  goods,  which  are  to  be  carried,  on  deck  or 
below,  at  owner's  risk.  A  person  shipping  fruit  would  not 
understand  that  this  condition  related  to  dangers  of  navigation, 
(1)   12  Q.B.D.  218.  (2)  L.R.  8  Q.B.  67. 
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1890.  but  only  that  the  owner  would  not  be  liable  for  negligence  in 
JoTOB  stowage;  as^  for  instance^  if  he  stowed  perishable  articles  on 
Ellis.  deck  which  should  have  been  put  below,  or  mce-versa.  To  read 
this  condition  otherwise  is  to  say  that  a  shipper  of  perishable 
goods  is  not  protected  against  loss  by  negligent  navigation, 
whereas  a  shipper  of  any  other  kind  of  cargo  is  protected.  The 
words  "  at  owner's  risk  "  in  clause  b  are  surely  no  stronger  than 
the  words  in  clause  a,  that  the  owners  shall  not  be  responsible 
for  accidents  "  of  what  nature  or  kind  soever."  I  admit  that 
clause  B  exempts  the  shipper  from  liability  for  negligence,  but 
only  for  negligence  in  dealing  with  the  goods  as  perishable 
articles.  These  goods,  however,  were  lost  by  negligent 
navigation.  If  the  words  "  at  owner's  risk "  stood  alone  or 
related  to  the  whole  cargo,  there  might  be  no  difficulty  ;  but  the 
condition,  if  read  with  the  rest  of  the  bill,  was  clearly  not 
intended  to  single  out  the  shipper  of  perishable  articles  and 
make  him  bear  the  loss,  from  whatever  cause  resulting. 
Ambiguity  could  easily  have  been  avoided  by  including  the 
words  "  on  deck  or  below ''  in  brackets,  or  by  adding  the  word 
*'  and  "  after-  those  words  :  Oarver  on  Carriers,  s.  74 ;  Burton 
V.  English  (3),  M^Grawley  v,  Fumess  Railway  Oo.  (4), 
Lewis  V.  Q,W.B.  Oo.  (5),  Martin  v.  Oreat  Indian  Peninsular 
Baihoay  (5).  * 

Field,  for  the  respondent,  was  not  called  upon. 

WiNDETEB,  J.  The  defendant  in  this  case  contends  that  the 
clause  in  the  bill  of  lading  relating  to  perishable  articles  protects 
him  even  from  loss  arising  from  negligent  navigation ;  and  I  am 
of  opinion  that  his  contention  is  correct. 

It  has  been  argued  that  the  clause  is  ambiguous,  and  that 
where  there  is  an  ambiguity  the  exemption  must  be  construed 
strictly  against  the  shipowner.  It  has  also  been  argued  that 
that  portion  of  the  bill  of  lading  must  be  read  with  the  whole 
of  the  rest,  and  that  if  so  read  it  simply  gives  the  shipowner  an 
option  to  carry  perishable  goods  on  deck  or  below. 

(3)  12  Q.B.D.  218.  (5)  3  Q.fiJ).  195. 

(4)  L  JL  8  Q.B.  €7.  (6)  8  L.B.  Ex.  9. 
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I  am  unable  to  see  any  ambiguity^  as  the  terms  of  the  clause        ^^^' 
appear  to  me  to  be  quite  clear.      The  words  in  question  stand  in       Jotob 
a  clause  by  themselves,  and  must  be  read  by  themselves.     The      Ellis. 
words  "to   be   carried  on  deck   or   below"   standing   between  jfindeyerJ. 
commas  must  be  taken  as  if  they  were  enclosed  in  brackets^ 
and  give  the  defendant  the  right  to  carry  the  goods  on  deck 
or   below,   but  still  at  the   owner's   risk.      If  the  appellant's 
contention  be  the  correct  one,  the  words  used  are  not  the  apt 
ones  to  convey  that  idea  to  an  intending  shipper.     It  is  simply  a 
question  of  construction,  and  I  am  of  opinion  that  the  learned 
District  Court  Judge's  finding  was  entirely  correct. 

PoBTKB,  J.,  concurred. 

Appeal  dismissed. 
Attorney  for  the  appellant :  Mahoney. 
Attorneys  for  the  respondent :  Sly  ^  Hamilton. 
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1890.  CREW  V,  THE  MUNICIPALITY  OF  PROSPECT. 


jir      12  Master  and  servant — Indefinite  hiring — Reatonable  notice. 

In  cases  of  hiring  for  an  indefinite  period,  the  servant  is  entitled  to  reasonable 

Windeyer  J.   notice,  and  the  question  of  what  is  reasonable  notice  should  be  left  to  the  jury, 
and 
Foster  J.  DiSTBICT  CoURT  APPEAL. 

-Action  for  200Z.  for  wrongful  dismissal.  In  February,  1886, 
the  manicipality  of  Prospect  and  Sherwood  called  for  applications 
for  the  position  of  overseer  of  works.  The  plaintiff  applied,  and 
was  appointed  by  resolution  of  the  council  on  the  6th  of  March, 
1886.  He  commenced  his  work  on  the  8th.  The  salary  was 
130Z.  per  annum,  and  the  plaintiff  was  paid  51,  fortnightly.  He 
occupied  his  situation  for  nearly  three  years,  till  on  the  23rd 
February,  1889,  the  council  being  in  very  low  funds,  he  received 
notice  that  his  services  would  no  longer  be  required.  His  year 
of  service  expired  on  the  8th  of  March,  but  the  council  paid  him 
71.  10s.  in  lieu  of  three  weeks'  notice.  The  plaintiff  considered 
this  insufficient  notice,  and  brought  the  action,  which  was  heard 
before  Wilkinson,  D.C.J. 

No  evidence  was  called  for  the  defence.  His  Honour  directed 
the  jury  as  a  matter  of  law  that  as  the  plaintiff  was  paid  every 
fortnight,  and  as  the  year  of  his  service  terminated  on  the  8th  of 
March  the  defendants  were  entitled  to  dismiss  him  as  they  had 
done,  but  to  save  the  necessity  for  a  new  trial  he  asked  the  jury 
to  find  as  a  matter  of  fact  whether  the  13  days'  notice  was 
sufficient,  and  if  not,  to  assess  the  damages.  The  jury  found 
that  the  notice  was  insufficient ;  that  the  plaintiff  should  have 
received  three  months'  notice,  and  they  assessed  the  damages  at 
27Z.  10«.,  i.e.,  eleven  weeks'  wages,  in  addition  to  the  amount  he 
had  already  received.  The  jury  wished  to  return  a  verdict  for 
the  plaintiff  for  this  amount,  but  by  direction  of  his  Honour  they 
found  for  the  defendants. 

The  plaintiff  now  moved  to  set  the  verdict  aside  on  the  grounds 
that  his  Honour  was  wrong  in  refusing  to  direct  the  jury  that 
the  plaintiff  was  entitled  to  reasonable  notice,  and  in  refusing  to 
accept  their  verdict  upon  the  question  of  reasonable  notice. 
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Edmundsj  for  the  appellant.     The  plaintiff  was  entitled  under        ^Q^- 
the  circamstances  to  a  quarter's  notice.     It  was  properly  for  the       Cbbw 
jury  to  say  what  notice  the  plaintiff  should  have  had.      They  municip.  of 
assessed  the  damages  on  the  basis  of  three  months'  notice,  and    P»o8p»ct. 
the  verdict  should  be  entered  for  the  plaintiff  for  the  amount : 
Oreen  v.  Wright  (1),  Smith  v.  Hayward  (2),  Hiscox  v.  Batchelor  (3). 

Sly,  for  the  respondents.  His  Honour  was  right  in  holding 
that  the  council  could  terminate  the  service  at  the  end  of  the 
year.  The  hiring  at  130Z.  per  annum  was  a  yearly  hiring,  and 
there  is  no  authority  to  shew  that  where  the  service  ends  at  the 
end  of  the  year  any  notice  is  required.  Either  party  was  at 
liberty  to  put  an  end  to  the  service  at  the  end  of  the  year. 
There  was  no  hardship  on  the  plaintiff.  He  knew  he  was  only 
hired  for  a  year,  and  he  could  at  any  time  have  asked  the  council 
if  it  was  intended  to  discontinue  the  service  when  the  year  was 
out:  Beeston  v.  Golly er  (4),  Ryan  v.  Jenkinson  (5),  Fairman  v. 
Oahford  (6),  Down  v.  Pinto  (7),  Manby  on  Master  and  Servant,  172. 

WiNDEYKR,  J.  The  question  for  us  to  decide  is  whether  the 
learned  Judge  was  right  in  directing  the  jury  to  find  a  verdict 
for  the  defendants,  and  if  not,  whether  the  verdict  should  not  now 
be  entered  for  the  plarintiff.  There  seems  to  be  no  case  precisely 
in  point,  but  it  is  said  in  Fairman  v.  Oahford  that  '^  there  is  no 
inflexible  rule  that  an  indefinite  hiring  is  a  hiring  for  a  year. 
Each  particular  case  must  depend  on  its  own  circumstances,"  and 
in  that  case  it  was  held  the  question  of  notice  was  properly  left 
to  the  jury.  In  the  case  of  Ore&n  v.  Wright,  the  plaintiff  accepted 
command  of  the  defendant's  ship  under  a  written  agreement  as 
follows : — "  I  hereby  accept  the  command  of  the  ship  Gity  Gamp 
on  the  following  terms  :  salary  to  be  at  and  after  the  rate  of  1 80Z. 
sterling  per  annum ;  should  owners  require  captain  to  leave  the 
ship  abroad,  his  wages  to  cease  on  the  day  he  is  required  to  give 
up  the  command,  and  the  owners  have  the  option  of  paying  or 

(1)  1  C.P.D.  691.  (5)  25  L.J.  Q.B.  11. 

(2)  7  Ad.  k  £1.  544.  (6)  29  L.J.  Ex.  459. 
(8)  15  L.T.  643.                                         (7)  9  Ex.  327. 

(4)  4  Bing.  809. 
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1890.        not  his    expenses  travelling  home/*  and  it  was  held  that  the 

Cbbw       plaintiff  could  not  be  dismissed  without  reasonable  notice.     Lord 

MuKioip.  OF  Coleridge,  0. J.,  says,  "  There  is  some  authority  for  saying  that 

Pbospbot.    as  a  proposition  of  general  law  reasonable  notice  is  to  be  implied 

Windeyer  J.  as  a  term  of  such  a  contract  of  hiring  as  this.     Sir  John  ByUs 

so  laid  down  the  law  in  Hiscox  v.  Batchelor,  and  the  case  of 

Fairman  v.    Oakford  seems,   if    the    facts   of  it   be    carefully 

considered,  to  be  an  authority  to  the  same  effect."     It  was  argued 

by  Mr.  Sly  that  this  was  a  case  of  a  definite  hiring  for  one  year, 

and  for  every  year  that  followed.     It  does  not  appear  so  to  us. 

The  hiring  seems  to  have  been  a  general  or  indefinite  one.     The 

salary  of  ISOl.  per  annum  merely  shews  the  rate  of  payment  that 

was  to  prevail,  and  in  fact  the  plaintiff  was  paid  fortnightly. 

We  are  of  opinion,  therefore,  that  the  hiring  being  indefinite  the 

plaintiff  was  entitled  to  reasonable  notice,  and   that  question 

should  have  been  left  to  the  jury.     The  jury,  it  appears,  desired 

to  find  a  verdict  for  the  plaintiff,  and  were  of  opinion  that  he 

should  have  received  three  months'  notice.     The  verdict  will 

therefore  be  entered  for  the  plaintiff  for  271.  lOs. 

Foster,  J.,  concurred. 

Attorneys  for  the  plaintiff :  Slattery  8f  Heydon, 
Attorney  for  the  defendants :  Roberta. 
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BURKE  AND  Othees  v.  PEOUDFOOT.  i89a 


Aeeord  and  saiiff  action — Fartnerthip — Payment  of  private  debt  with  partnership      ^      j^g 

property. 

N.,  one   of  the  members  of  the  plaintiff  firm,  was  privately  indebted  to  the   Windeyer  J. 
defendant,  and  settled  the  acconnt  by  giving  him  a  piano,  the  property  of  the       «.  *^^  , 
firm.    The  firm  afterwards  sued  for  the  price  of  the  piano,  and  the  defendant  ' 

pleaded  accord  and  satisfaction. 

Meld,  that  in  the  absence  of  any  fraud  or  collusion  between  N.  and  the 
defendant,  the  plaintiffs  could  not  recover,  for  since  N.  could  not  himself 
rescind  the  contract  he  could  not  do  so  by  joining  his  partners  as  plaintiffs. 

District  Court  appeal. 

The  facts  are  stated  in  the  judgment. 

Mariarty,  for  the  appellant  (defendant)^  cited  Henderson  v. 
Wild  (1),  Wallace  v.  KeUall  (2),  Gordon  v.  Ellis  (3),  Brownrigg 
V.  Bae  (4). 

Stephen^  for  the  respondents.  The  defendant  knew  he  was 
taking  partnership  property  for  a  private  debt.  He  was  served 
with  a  bill  immediately  after  he  got  the  piano.  He  must  take 
the  risk  of  Naylor  making  it  right  with  the  other  members  of 
the  firm.  There  are  circumstances  in  the  case  which  indicate 
fraud. 

WiNDETEB^  J.  In  this  case  the  plaintiffs  Burke^  Coulson  and 
Naylor  were  a  firm  of  storekeepers^  auctionners  and  general 
merchants  at  Orange^  and  the  defendant  was  a  medical  man. 
The  defendant  rendered  professional  services  to  the  plaintiff 
Naylor,  and  instead  of  taking  payment  in  cash  for  his  fees,  which 
amounted  to  43{.,  he  arranged  with  Naylor  that  he  should  let 
him  have  a  piano.  This  was  done,  and  the  defendant  received 
the  piano  in  payment  of  his  account.  The  piano  was  the  property 
of  the  plaintiff  firm,  of  the  value  of  forty  guineas,  and  some  two 
years  after  the  above  transaction  took  place  the  firm  sued  the 
defendant  for  the  price  of  the  piano.  Shortly  before  the  action  was 
brought,  the  defendant  saw  Coulson,  one  of  the  firm,  who  said — 

(1)  2  Camp.  561.  (8)  7  M.  &  Gr.  607. 

(2)  7  M.  &  W.  264.  (4)  6  Ex.  at  497. 
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1890.  "Ton  have  never  settled  for  that  piano.**  The  defendant  said — 
BuRKB  ''  Rather  than  have  any  difficulty  I  will  send  it  back.'*  This, 
Peoudfoot.  however,  he  did  not  do.  The  defendant  pleaded  accord  and 
WindeycrJ.  satisfaction,  and  set  np  the  agreement  by  which  he  became 
possessed  of  the  piano,  contending  that  as  the  plaintiff  by  him- 
self could  not  rescind  or  get  rid  of  that  agreement,  he  conld  not 
do  so  by  joining  his  partners  with  him  as  plaintiffs  in  the  action. 
The  learned  District  Court  Judge  thought  otherwise,  and  found 
a  verdict  for  the  plaintiffs,  from  which  the  defendant  now  appeals. 
We  are  of  opinion  that  that  decision  was  erroneous,  and  must  be 
set  aside.  The  law  upon  the  point  was  laid  down  in  Henderson 
V.  Wild  (1),  a  case  in  which  the  facts  are  very  similar  to  those  in 
this  case,  and  which  has  been  repeatedly  acted  upon  since  that 
time.  In  that  case  it  was  held  that  if  A.  and  B.  are  in  partnership, 
and  C.  owes  them  a  sum  of  money  on  the  partnership  account,  a 
receipt  for  this  given  by  A.  upon  setting  off  a  private  debt  due 
from  himself  to  C,  will,  in  the  absence  of  fraud  or  collusion,  be 
a  bar  to  an  action  by  A.  and  B.  against  G.  for  the  debt  due  to 
the  partnership.  In  Jones  v.  Yates  (5),  Lord  Tenterden,  C.J., 
says  :  '^  We  are  not  aware  of  any  instance  in  which  a  person  has 
been  allowed,  as  plaintiff  in  a  Court  of  law,  to  rescind  his  own 
act,  on  the  ground  that  such  act  was  a  fraud  on  some  other 
person,  whether  the  party  seeking  to  do  this  has  sued  in  his  own 
name  only  or  jointly  with  such  other  person.**  And  again  in 
Wallace  v.  Kelsall  (6),  Parke,  B.,  says  :  "  In  the  case  of  Jones  v. 
Yates  (5),  the  principle  of  the  decision  is  that  if  one  of  the 
plaintiffs  is  barred  he  cannot  recover  by  joining  other  plaintifEs 
in  an  action  to  undo  his  own  act.'*  The  law  as  it  is  laid  down 
in  these  cases  may  at  times  appear  to  work  a  hardship  on  the 
other  members  of  a  firm  thus  bound  by  the  secret  act  of  one 
member,  but  the  only  qualification  of  the  rule  is  that  if  the 
matter  is  tainted  with  fraud,  the  original  contract  will  not  hold 
good.  There  is  no  suspicion  of  fraud  in  this  case.  The  verdict 
therefore  must  be  entered  for  the  defendant  with  costs. 

PosTBB,  J.,  concurred. 

Attorneys  for  the  plaintiffs  :  Slattery  8f  Reydon. 
Attorney  for  the  defendant :  Kearney. 
(6)  9  B.  &  C.  at  688.  (6)  7  M.  &  W.  at  273. 
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BANKS  r.  NOREIS.  1890. 

JutHce9  Appeal  Act,  46  Vie,  No,  4fOcue  Hated — Appeal  to  Full  Court  from  Judge       j^f^y  28. 

in  Chambere, 

There  is  no  appeal  to  the  Full  Court  from  the  decision  of  a  Judfi^  in  Chambers    ^.^  CJ. 
upon  a  case  stated  under  the  Justiees  Appeal  Act.  ^ 

Appeal  by  the  defendant  from  the  decision  of  Foster,  J.,  sitting      ^^^*  ^' 
in  Chambers. 

The  case  was  originally  heard  before  the  Licensing  Bench  at 
Ryde,  and  came  before  Foster,  3.,  in  the  form  of  a  case  stated 
nnder  the  Justices  Appeal  Act,  45  Vic.  No.  4.  The  Judge  decided 
the  matter,  and  from  his  decision  the  defendant  sought  to  appeal. 

Ralston,  for  the  plaintiff,  took  the  preliminary  objection  that 
no  appeal  lay  to  the  Full  Court  from  the  decision  of  a  single 
Judge.  The  7th  section  gives  the  single  Judge  co-ordinate  juris- 
diction with  the  Pull  Court,  and  his  decision  is  as  final  and 
conclusive  (sec.  5)  as  that  of  the  Court.  Brddm^s  Maxims,  second 
edition,  p.  57. 

[The  Chiep  Justice  referred  to  Fx  parte  Baillie  (1).] 

Oordon,  for  the  appellant.  The  Act  says  that  the  case  may  be 
heard  before  a  Judge  sitting  in  Chambers,  and  there  is  an  appeal 
to  the  Full  Court  in  matters  under  the  Justices  Appeal  Act  just  as 
in  aay  other  matter  coming  before  a  Judge  in  Chambers.  The 
Act  does  not  provide  in  so  many  words  that  there  shall  be  no 
appeal,  and  we  are  not  to  be  deprived  of  our  right  except  by  the 
dearest  enactment.  There  might  be  something  in  the  objection 
if  the  party  at  whose  request  the  case  is  stated  could  choose 
whether  it  should  be  heard  by  the  Pull  Court  or  a  single  Judge, 
but  by  the  ordinary  practice  all  such  cases  are  set  down  for 
hearing  in  Chambers,  and  only  come  before  the  Pull  Court  if 
referred  to  it  by  the  Judge.  In  Shortridge  v.  Young  (2),  Rolfe, 
B.,8ays,  '^  Where  by  an  Act  of  Parliament  power  is  given  to  a  single 
(1)  5  S.C.B.  17.  (2)  12  M.  &  W.  6. 
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^^^^'  Judge  to  decide  a  matter^  his  decision  is  not  absolutely  final,  bat 
Banks  the  Court  adopt  the  same  rale  as  where  he  acts  iu  the  exercise 
NoBBis.  of  his  ordinary  jurisdiction.  Though  the  Legislature  says  '  that 
he  shall  have  power  finally  to  determine  a  matter/  that  does  not 
mean  that  the  practice  of  the  Court  shall  be  departed  from."  This 
Act  only  inferentially  says  that  the  decision  of  a  Judge  in  Cham- 
bers shall  be  final  by  saying  that  the  authority  of  the  Court  may 
be  exercised  by  a  Judge  sitting  in  Chambers. 

The  Chief  Justice.  It  appears  to  me  that  this  preliminary 
objection  is  fatal.  The  Judge  sitting  in  Chambers  under  sec.  7 
of  the  Justicea  Appeal  Act  is  in  point  of  fact  just  as  much  the 
Supreme  Court  as  is  the  Chief  Judge  in  Equity  under  the  Equity 
Act.  Looking  through  the  Act,  it  appears  that  the  object  of 
stating  a  case  is  to  obtain  the  opinion  of  the  Supreme  Court. 
Section  1  says  that  a  party  may  apply  that  a  case  be  stated  for 
the  opinion  of  the  Supreme  Oourt  thereon.  Section  2  provides 
that  security  shall  be  givwn  to  prosecute  the  appeal,  and  submit 
to  the  judgment  of  the  Supreme  Oourt.  Then  by  section  5  the 
Ootirt  shall  hear  and  determine  the  question  of  law  arising 
thereon,  and  may  reverse,  affirm  or  amend  the  case,  or  remit  the 
matter  to  the  Justices  with  the  opinion  of  ths  Oourt  thereon. 
And  then  section  7  provides  that,  "  The  authority  and  jurisdiction 
hereby  vested  in  the  Supreme  Court  shall  and  may  be  exercised 
by  a  Judge  of  such  Court  sitting  in  Chambers  and  as  well  in 
vacation  as  in  term  time,'^  that  is  to  say,  the  Judge  sitting  in 
Chambers  pronounces  the  opinion  of  the  Supreme  Court.  The  Act 
does  not  give  any  right  of  appeal  from  his  decision,  and  this  being 
so  there  is,  in  my  opinion,  no  appeal  to  the  Court  sitting  in  Banc. 

WiNDBYER,  J.  I  am  of  the  same  opinion.  This  Act  frequently 
came  under  my  notice  at  the  time  when  all  contested  matters  in 
Chambers  were  heard  by  me,  and  I  then  formed  the  opinion  that 
there  was  no  appeal  to  the  Pull  Court.  If  I  had  any  dou.ot  upon 
a  point  raised  in  a  case  stated  under  the  Act,  it  was  my  practice 
to  refer  the  matter  to  the  Court.  Section  7  says  that  a  single 
Judge  may  exercise  the  authority  of  the  Supreme  Court  as  well 
in  vacation  as  in  term  time.     Under  the  14  Vic.  No.  48,  seo.  12, 
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and  the  17  Vic.  No.  39,  sec.  5,  which  the  Justicea  .Appeal  Act       ^^90. 
sapplements,  it  was  provided  that  any  person  aggrieved  by  a      Banks 
summary  conviction  might  apply  to  the  Supreme  Court,  or  in     nobrib. 
vacation  to  one  of  the  Judges  thereof y  for  a  rule  nisi  to  shew  cause    windeyerS. 
why  a  prohibition  should  not  issue,  &c.,  and  that  a  single  Judge 
might  in  a  large  number  of  cases  determine  the  matter.     This 
appears  to  me  a  strong  reason  for  holding  that  no  appeal  lies 
from  a  single  Judge  under  the  later  Act. 

Iknxs,  J.,  concurred. 

Application  dismissed  with  costs. 

Attorney  for  plaintiff  (respondent)  :  Crown  Solicitor. 
For  appellant :  P.  F.  McOulloch. 


GALE  V.  THE  WINGELLO  COAL  MINING  COMPANY,  LIMITED.  1890. 


Company  —  Proof  of  ineorporation  —  Onii»  of  proof  —  Retainer  of  solicitor  —      ^      ^^^ 
Companies  Act  (87  Vie.  No,  19),  ss,  17,  68. 

Where  defendants  sued  as  a  company  have  carried  on  business  and  held    Windeyer  J. 
themselves  oat  as  a  limited  company,  that  is  prima  facie  that  they  are  a  ^^  .. 

company  limited  under  the  Companies  Act,  and  the  onus  lies  on  them  of  proving 
the  contrary. 

The  retainer  of  a  solicitor  by  a  trading  company  need  not,  by  the  87  Vic.  No. 
19,  B.  68  (8),  be  under  seal. 

District  Couet  appeal. 

Action  by  the  plaintiff^  an  attorney,  to  recover  his  bill  of  costs 
for  professional  services  rendered  to  the  defendants. 

In  July,  1889,  one  McGregor  brought  an  action  in  the  District 
Court  against  the  defendant  company  for  non-acceptance  of 
certain  tanks.  Gale  was  verbally  retained  by  the  manager  to 
defend  the  action  for  the  defendants,  who  were  sued  as  the 
"  Wingello  Coal  Mining  Company,  Limited,"  and  all  the  proceed- 
ings in  the  action  were  so  entitled.  The  defendants  filed  an 
appearance  "by  their  attorney,  C.  C.  Gale,"  and  a  plea  of 
payment  into  Court  as  to  part,  and  never  indebted  as  to  the 
remainder. 
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1890.  ^  objection  was  taken  at  tlie  trial  of  the  case^  that  it  was 

Gali       necessary  for  the  plaintiff  to  prove   by  a  certificate  that  the 

WiNGiLLo  defendants  were  a  company.     Backhouse^  D.C.J.,  however,  over- 

CoAL  Mining  roled  the  objection,  on  the  grounds  (1)  that  the  defendants  could 

not  be  allowed  to  take  the  point,  after  having  appeared  and  paid 

money  into  Court  as  a  company;  (2),  that  the  defence  must  be 

specially  pleaded,  which  had  not  been  done;  and  (3),  that  there 

was  evidence  that  the  defendants  had  carried  on  business  under 

the   name  by  which   they  were   sued,   which  was  prima  fade 

evidence  that  the  company  was  incorporated  by  that  name.     His 

Honour  referred  to  Woolfy,  Oity  Steam  Boat  Oo.  (1),  and  Beg, 

V.   Langton   (2),  and   a  verdict  was    found  for   the    plaintiff, 

McGregor,  for  a  sum  in  addition  to  that  paid  into  Court. 

Gale's  costs  in  that  action  came  to  21 Z.  Ida.  6d.,  and  the  present 
action  was  brought  to  recover  that  amount,  before  Wilkinson, 
D.C.J. 

The  plaintiff  was  the  only  witness  called.  He  said,  ''  I  was 
retained,  &c.  41  Castlereagh-street,  Sydney,  is  the  office  of  the 
Wingello  Coal  Company,  Limited.  The  name  is  over  the  door. 
They  have  a  coal  mine  at  Wingello,  which  has  been  open  for  two 
years.  I  was  in  Court  (during  McGregor's  case).  Mr.  Erskine, 
the  manager,  swore  that  the  company  carried  on  business  at 
Moss  Yale,  and  that  the  office  was  in  Castlereagh-street,  and 
that  he  was  the  manager." 

The  proceedings  in  the  case  of  McGregor  and  the  Wingello 
Coal  Co.  were  put  in,  and  some  letters  to  the  plaintiff  headed, 
"  Wingello  Coal  Mining  Co.,  Limited,  41  Castlereagh-street,*' 
and  signed  by  the  secretary. 

Verdict  for  the  plaintiff  subject  to  taxation. 

The  defendants  appealed  upon  the  grounds  (1)  that  there  was 
no  evidence  that  the  defendants  were  an  incorporated  company 
and  liable  to  be  sued  as  sach ;  (2),  that  there  was  no  evidence  of 
any  retainer. 

Stephen  for  the  appellants.     The  plaintiff  could  have  obtained 
the  certificate  of  the  Registrar,  under  s.  17  of  the  Companies 
Act,  and   so   proved   incorporation.      But   at   present   there  is 
(1)  6  D.  &  L.  606;  18  LJ.  C.P.  126.  (2)  2  Q.BJ).  296. 
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nothing  to  shew  that  the   defendants  are   a  corporation   or  a       ^^^- 

trading  company^  or  that  they  are  amenable  to  the  provisions  of       Gale 

the  Oompaniea  Acts.  Winobllo 

Coal  Mini  NO 
Co 
[WiNDBTBR,  J.     It  may  be  proved  in  other  ways  than  by  the 

certificate.     The  question  is  if  there  is  any  evidence  from  which 

the  Judge  might  find  that  it  was  a  compaoy.] 

The  Court  cannot  say  it  was  a  company  limited  under  the 
Oompanies  Act.  Nonconstat  that  it  might  not  be  incorporated 
under  a  foreign  Act. 

[WiNDEYBB,  J.  It  comes  to  this.  You  say,  *^  We  are  a 
company  and  you  must  prove  it."  But  they  do  not  set  up  that 
you  are  a  corporation ;  they  sue  you  as  a  number  of  persons 
who  may  be  sued  as  the  Wingello  Coal  Co.] 

Evidence  that  we  carried  on  business  under  the  name  of  a 
company  and  that  we  were  sued  by  that  name,  does  not  bring 
us  under  the  provisions  of  the  Oompanies  Acts. 

As  to  the  second  point,  the  retainer  of  the  plaintiff  should 
have  been  under  seal :  Shire  of  Colac  v.  Butler  (3),  Sutton  v. 
Spectacle  Makers'  Association  (4),  Arnold  v.  Mayor  of  Poole  (5), 
Henry  v.  Municipal  Council  of  Sydney  (6). 

[FosTBB,  J.  All  those  are  cases  of  municipal  corporations. 
The  work  having  been  executed,  can  you  now  take  this  objec- 
tion?: Municipal  Council  of  Sydney  v.  McBeath  (7).  It  seems 
to  me  you  are  in  this  dilemma — if  you  are  a  company,  s.  68  of 
the  Companies  Act  applies  and  the  retainer  may  be  by  parol;  if 
you  are  not  a  company,  there  is  no  necessity  for  a  retainer  under 
seal.] 

Sly,  for  the  respondent,  was  not  called  upon. 

WiKDBTBR,  J.  The  plaintiff  in  this  case  is  a  solicitor,  and 
has  recovered  a  verdict  against  the  defendants  for  the  costs  of 

(3)  5  VJi.E.  137.  (6)  3  N.S.W.  L.E.  264. 

(4)  10  L.T.  N.8.  (7)  2  N.S.W.  L.E.  142. 
(6)  4  M.  &  Qt.  SaO. 

5.S.W.R.  VjI.  XI.,  Uw.  F 


Co. 
Windeyer  J. 
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^^^-  defending  an  action  for  them  in  the  District  Court.  The  first 
Galb  ground  of  appeal  ie  that  there  is  no  evidence  that  the  defendants 
WiNOELLo  ^^^  a  company. 
Coalmining  j^  ^Jj^  action  in  which  the  plaintiff  was  retained  the  defendants 
were  sued  as  the  Wingello  Coal  Mining  Company,  Limited. 
They  appeared  in  that  action  by  that  name,  and  paid  money  into 
Court.  The  whole  of  the  proceedings  in  that  action  are  in 
evidence  in  the  present  action,  as  well  as  letters  to  the  plaintiflf 
headed  with  the  name  and  address  of  the  company.  There  is 
also  evidence  that  the  company  has  an  office  with  the  name  of 
the  Wingello  Coal  Mining  Co.,  Limited,  outside,  and  that  it  has 
carried  on  business  under  that  name  ;  in  other  words,  that  it  has 
acted  just  as  if  all  the  requirements  of  the  Companies  Acts  as 
to  registration  had  been  complied  with.  Under  these  circum- 
stances we  are  of  opinion  that  there  was  evidence  before  the 
District  Court  Judge  that  the  defendants  held  themselves  out  to 
tlie  public  generally  as  a  trading  company  registered  under  the 
Companies  Act,  and  to  the  plaintiff  in  particular  by  retaining 
his  services  and  allowing  him  to  act  for  them  as  such  a  company. 
The  onus,  therefore,  lay  upon  the  defendants  to  prove  that  they 
were  not  incorporated,  and  not  upon  the  plaintiff  to  shew  that 
they  were. 

Since,  then,  the  defendants  must  be  taken  to  be  not  only  a 
company,  but  a  company  registered  under  the  Act,  the  other 
objection,  that  the  plaintiff  should  have  been  retained  under  seal, 
is  concluded  by  the  37  Vic.  No.  19,  s.  68  (3) : — ^^Any  contract 
which  if  made  between  private  persons  would  be  valid  by  parol 
only  may  be  made  by  parol  on  behalf  of  the  company  by  any 
person  acting  under  the  express  or  implied  authority  of  the 
company.^' 

Foster,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Attorney  for  the  plaintiff :  Burcher. 

Attorneys  for  the  defendants  :  Gurtl^s  »5*  Barry. 
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PATTEESON  v.  STEVENS. 


1890. 


Smployert^  lidbiUiy — VolenH  non  fitinjuria — Oarriages  BegvlaHon  Aet^  48  Fio. 

No.  21 — Neglect  to  repair  coach — Plaintiff  and  defendant  in  pari  delicto.  May  14, 1 5. 

The  plaintiif  was  the  driver  of  the  defendant's  coach,  the  brake  of  which 
became  broken.  The  plaintiff  drew  the  defendant's  attention  to  the  matter  '*^»»*V«''J' 
and  asked  for  another  coach,  but  at  defendant's  request  continued  to  use  the  Foster  J. 
injured  coach  till  it  was  convenient  to  have  it  repaired.  The  plaintiff  was 
injured  by  an  accident  caused  by  the  absence  of  brake  and  breeching,  and 
brought  an  action  under  the  Employers  Liability  Act,  which  was  defended  on 
the  ground  that  volenti  nonjit  injuria.    The  plaintiff  obtained  a  verdict. 

Meld,  that  the  plaintiff  should  have  been  nonsuited,  since  it  appeared  that 
the  plaintiff  and  defendant  were  in  pari  delicto  by  reason  of  their  failing  to 
perform  the  statutory  duty,  imposed  by  the  Carriages  Regulation  Act  of  1884 
upon  both  the  proprietor  and  driver  of  every  licensed  vehicle,  to  provide  a 
readily  available  brake  and  efficient  breeching. 

Simat  ▼.  SUva  (8  N.S.W.  L.B.  415)  questioned. 

DisTEiCT  Court  appeal. 

Action  under  the  Employers  Liability  Act,  The  defendant  was 
the  proprietor  of  a  coach  running  between  Borenore  and  Forbes, 
and  the  plaintiff  was  in  his  service  as  driver.  On  the  16th  July, 
half  way  to  Forbes,  one  of  the  brake  blocks  broke  off.  On 
getting  in,  the  plaintiff  shewed  it  to  defendant,  who  said,  ^'  you'll 
have  to  take  it  (the  coach)  out  to-morrow,  as  there  is  no  other.'* 
The  plaintiff  accordingly  drove  the  same  coach  back  to  Borenore 
next  day,  and  the  following  day  returned  to  Forbes,  where  he 
again  saw  the  defendant ;  asked  him  if  he  would  have  the  brake 
repaired  before  the  next  journey,  and  on  his  refusal  to  do  so  the 
plaintiff  asked  for  another  coach.  The  defendant  told  the 
plaintiff  he  would  have  to  use  the  injured  coach  for  one  trip 
more,  and  that  on  the  next  trip  he  would  have  it  repaired.  The 
plaintiff  accordingly  continued  to  use  his  coach,  but  on  the 
second  trip,  on  going  down  a  hill,  the  horses  became  unmanage- 
able, and  owing  to  there  being  no  brake,  and  the  horses  having 
no  breeching,  the  coach  was  upset,  and  the  plaintiff  was  injured. 

In  his  evidence  the  plaintiff  said  :  "  It  was  not  safe  to  drive 
down  with  the  coach  in  that  condition.  I  knew  it  was  risky  to 
drive  down  without  breeching,  but  I  thought  by  careful  driving 
I  could  get  down  as  I  did  before.     I  went  to  a  blacksmith  and 
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^^^'       asked  him  to  mend  the  coach.     He  refused  to  do  any  work  for 

Patterson   defendant  without  the  money,  and  I  had  no  money  myself.     If 

Stbvbnb.     ^   ^^d   thought   an   accident  would  happen   I  would  not  have 

started.     I  wanted  to  take  the  other  coachj  but  could  not  have 

it.     The  horses  bolted  down  the  same  hill  once  before.     I  held 

the  coach  with  the  brake." 

Just  after  starting  on  the  trip  on  which  the  accident  happened, 
plaintiff  said  to  a  passenger,  ^^  I*m  very  frightened  of  this  coach 
this  morning.'* 

The  case  was  tried  before  Docker,  D.CjJ.J.,  and  a  jury.  The 
defence  set  up  was  volenti  non  fit  injuria,  and  a  nonsuit  moved 
for  on  this  ground  was  refused.  The  jury  refused  to  answer  the 
following  question  put  to  them  :  '^  Did  plaintiff  know  that  in  all 
human  probability  an  accident  would  happen,  and  did  he  with 
this  knowledge  voluntarily  proceed  on  his  journey?**  They 
found,  however,  that  the  attention  of  the  defendant  had  been 
called  to  the  injured  brake,  and  returned  a  verdict  for  the 
plaintiff  for  damages  and  doctor's  expenses. 

Rahton,  for  the  appellant.  By  the  48th  Vic.  No.  21  both 
proprietor  and  driver  are  made  equally  responsible  for  the 
efficiency  of  the  brake  and  breeching.  Plaintiff  and  defendant 
have  equally  broken  a  statutory  duty;  they  are,  therefore,  in  pari 
delicto,  and  cannot  recover  against  each  other.  Also  the  maxim 
volenti  non  fit  injuria  applies  :  Simat  v.  Silva  (1),  Thomas  v. 
Qiuirtermaine  (2),  Senior  v.  Ward  (3). 

Wade,  for  the  respondent.  The  defendant  undertook  to 
have  the  brake  repaired,  and  the  plaintiff  was,  therefore, 
entitled  to  leave  it  to  him.  The  point  that  the  parties 
were  in  pari  delicto  was  not  raised  at  the  trial.  Secondly, 
the  maxim  volenti  non  fit  does  not  apply  in  this  case. 
The  defendant  was  under  a  statutory  obligation  towards  the 
plaintiffj  and  under  such  circumstances,  although  the  plaintiff 
knew  and  appreciated  the  risk,  he  may  still  recover  against  the 
defendant :  Holmes  v.  Clarke  (4),  Wehlin  v.  Ballard  (5),  Baddeley 

(1)  8  N.S.W.  L.E.  416.  (4)  80  L.J.  Ex.  125. 

(2)  18  Q.B.D.  at  694.  (5)  17  Q.B.D.  122. 
(:i)  J8  L.J.Q.D.  131).                                    (6)   19  Q.B.D.  423; 
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V.  Earl  Granville  (6).  Where  a  man  enters  upon  an  employment,        ^S^' 
and  something  occars  to  make  that  employment  dangerous,  he  may   Fattibsom 
give  notice  of  the  danger  to  his  employer  and  can  then  recover,     stbvibns. 
although  he  knew  of  the  risk  he  was  running  in  continuing  his 
work ;  otherwise  he  would  either  have  to  give  up  his  means  of 
livelihood,  or  run  a  risk  for  his  employer  without  the  means  of 
recovering  damages  if  he  was  injured.     As  to  the  real  meaning 
of  volens,  mere  knowledge  that  there  is  danger  is  not  enough. 
There  must  be  evidence  of  the  full  appreciation  of  the  nature 
and  extent  of  the  danger :  Yarmouth  v.  France  (7),  Osborne  v. 
L,  ^  N.W.  Railway  Oo.  (8). 

WiNDBYBB,  J.,  referred  to  Membery  v.  O.W.  Railway  Co.  (9). 
Ralston  replied. 

WiNDETEB,  J.  (after  stating  the  facts).  A  case  of  this  kind  is 
no  doubt  calculated  to  excite  sympathy.  One  cannot  but  regret 
the  fact  that  the  master  did  not  feel  it  his  duty  to  pay  for  the 
medical  attendance  on  the  plaintiff,  and  make  him  some 
compensation,  the  plaintiff,  at  the  defendant's  request,  having 
undertaken  the  dangerous  duty,  which  had  he  not  done,  some 
disarrangement  of  the  defendant's  business  might  have  been 
caused.  With  these  considerations,  however,  we  have  nothing 
to  do  ;  we  have  to  say  whether  the  legal  duty  is  thrown  upon 
the  master  of  compensating  a  servant  for  injuries  sustained  in 
this  way.  Two  objections  have  been  taken  to  the  right  of  the 
plaintiff  to  recover.  One  was  that  inasmuch  as  the  plaintiff 
voluntarily  entered  on  this  dangerous  business — ^a  business  so 
obviously  dangerous  that  he  expressed  some  anxiety  to  a  pas- 
senger in  the  coach — he  is  not  entitled  to  recover,  since  the 
maxim  volenti  non  fit  injuria  applies.  It  is  urged  for  the 
defendant  that  the  plaintiff  incurred  the  danger  volens,  with  his 
eyes  open ;  and,  therefore,  that  he  cannot  complain.  There  is 
no  doubt  that  a  decision  of  the  case  upon  this  ground  would 
involve  us  in  a  very  careful  and  minute  examination  of  the  cases 
decided  upon  this  maxim.      Unfortunately,  from  the  different 

(7)  19  Q.B.D.  647.  (9)  14  Ap.  Cas.  179. 

(8)  21  Q.B.D.  220. 
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^^^'  views  taken  by  the  learned  Judges  who  have  had  the  matter 
Pattbbson  under  consideration^  there  is  some  difficulty  in  saying  how  the 
Stbvinb.  ^^^  stands  in  reference  to  it.  Some  Judges  have  held  that  only 
Windeyer  J.  some  physical  disability  which  prevents  a  man  exercising  control 
over  his  actions  can  be  said  to  make  him  non  volens  ;  while  others 
have  held  that  other  considerations  than  physical  restraint  ought 
to  be  taken  into  consideration^  it  having  been  urged  by  several 
learned  Judges  that  effect  should  be  given  to  the  idea  which  is 
conveyed  in  the  line,  ''  My  poverty,  not  my  will,  consents." 
Were  we  to  decide  this  point,  we  should  have  to  consider  the  case 
of  Simat  v.  Silva  (10),  and  we  should  very  possibly  have  to 
review  that  decision  by  the  light  of  a  recent  case  in  the  English 
Courts,  Yarmouth  v.  France  (11).  It  does  not,  however,  appear 
to  us  to  be  necessary  to  enter  upon  the  very  difficult  enquiry  as 
to  the  applicability  to  this  case  of  the  maxim  volenti  non  fit 
injuria.  There  is  another  objection  taken  to  the  right  of  the 
plaintiff  to  recover,  which,  in  our  opinion,  is  fatal ;  and  this 
objection  arises  on  a  consideration  of  the  first  ground  of  the  rule 
nisi,  that  the  verdict  was  against  evidence. 

It  appears  that  at  the  trial  the  attention  of  the  Judge  was 
directed  to  the  Carriages  Regulation  Act,  48  Vic.  No.  21.  That 
Act  provides  that  the  proprietor,  licensee,  and  driver  of  every 
licensed  vehicle  carrying  passengers  for  hire  shall  be  liable  to  a 
penalty  if  he  neglects  to  see  that  his  vehicle  has  an  available 
brake  and  efficient  breeching.  In  this  case  it  seems  that 
the  brake  had  become  broken,  and  the  horses  had  no 
breeching.  It  was,  therefore,  argued  for  the  appellant, 
that  inasmuch  as  this  Act  imposes  on  both  proprietor  and 
driver  a  statutory  duty,  and  both  had  equally  neglected  to 
perform  that  duty,  they  were  in  pari  delicto,  and  neither  could 
recover  against  the  other  for  an  injury  which  was  the  result  of 
their  common  negligence.  In  our  opinion  this  objection  is  a 
valid  one.  The  Judge  was  bound  to  take  judicial  notice  of 
the  Act  in  question,  and  the  evidence  having  disclosed  that  both 
plaintiff  and  defendant  had  disobeyed  its  provisions,  the  plaintiff 
should  have  been  nonsuited.  The  parties  are  much  in  the 
position  of  two  persons  who  have  engaged  in  a  prize  fight.  If  one 
is  injured,  he  has  no  right  of  action  for  assault. 
(10)  8  N.S.W.  L  JL  416.  (11)  19Q.B.D.647. 
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It  has  been  argued  that  the  plaintiff  and  defendant  agreed        l^^- 
that  the  defendant  shoald  have  the  brake  repaired  ;  that  the   Pattsbson 
defendant  took  upon  himself  the  obligation  of  seeing  that  it  was     stbtsns. 
done;    bat  to  hold  that  this  entitles  the  plaintiff  to  sncceed^   WittdeyerJ 
wonld  be  to  give  effect  to  an  illegal  contract,  with  the  result  that    ' 
the  public  would  be  deprived  of  the  protection  which  the  statute 
was  intended  to  give  them.     The  object  of  the  Act  is  to  make 
eveiy  one  connected  with  the  coach — both  proprietor,  licensee, 
and  driver — responsible  for  its  being  in  efficient  repair.     The 
duty  lies  equally  on  all  of  them,  and  cannot  be  escaped  by  any 
agreement  between  them. 


Foster,  J.,  concurred. 


Verdict  entered  for  the  defendant^ 
with  coats. 


Attorneys  for  the  plaintiff :  Ourtiss  ^  Barry. 
Attorneys  for  the  defendant :  Bnisaell  8f  Sons. 
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March  6,  7. 
May  22. 

The  C.J. 

Windeyer  J. 

and 

Foster  J. 


WALKEB  V.  SOLOMON. 

Smtday  dbaervancB — Public  entertainment  or  amusement  for  gain — 21  &eo.  III, 
c.  4Q,  8,  1-9  Geo.  IV.  c.  83,  s.  24—4  W.  IV.  No.  7,  a.  10-^  W.  IV.  No.  12—6 
Vic.  No.  6—14  Vic.  No.  28. 

The  defendant  was  the  owner  of  a  theatre,  and  authorised  its  use  on  a  certain 
Sunday  evening  for  a  concert  at  which  a  musical  programme  was  performed. 
The  public  were  admitted  by  tickets,  which  were  purchased  at  the  doors.  The 
defendant  held  the  written  permission  ef  the  Colonial  Secretary  to  use  the 
theatre  on  Sunday  for  the  purpose  of  such  entertainments,  such  permission 
purporting  to  be  given  under  the  14  Vic.  No.  23.  The  plaintiff  sued  to  recover 
a  penalty  of  2001.  under  the  21  Geo.  III.  c.  49«  s.  1,  which  prohibits  any  house 
or  place  being  opened  on  Sunday  for  public  entertainment  or  amusement  to 
which  persons  are  admitted  by  payment. 

Seldj  that  the  21  Geo.  III.  c.  49  is  in  force  in  New  South  Wales  both  as  part 
of  the  law  regulating  Sunday  observance,  which  the  first  colonists  brought  with 
them  to  this  colony,  and  also  by  virtue  of  the  9  Geo.  IV.  c.  83,  s.  24,  and  that 
the  defendant  was  liable  to  a  penalty  of  200Z. 

Held,  also,  that  the  Colonial  Secretary  had  no  power  to  issue  any  license  or 
permission  to  open  the  theatre  on  Sunday. 

by  tickets  sold    for  money  shall  be 


The  21  Geo.  III.  c.  48,  s.  1,  provides 
OS  follows : — "  Whereas  certain  houses 
rooms  or  places  within  the  cities  of 
London  or  Westminster  or  in  the 
neighbourhood  thereof  have  of  late 
frequently  been  opened  for  public 
entertainment  or  amusement  upon  the 
evening  of  the  Lord's  Day  commonly 
called  Sunday  and  at  other  houses 
rooms  or  places  within  the  said  cities 
or  in  the  neighbourhood  thereof  under 
pretence  of  inquiring  into  religious 
doctrines  and  explaining  texts  of  Holy 
Scripture  debates  have  frequently  been 
held  on  the  evening  of  the  Lord's  Day 
concerning  divers  texts  of  Holy  Scripture 
by  persons  unlearned  and  incompetent 
to  explain  the  same  to  the  corruption  of 
good  morals  and  to  the  great  encourage- 
ment of  irreligion  and  profaneness  be 
it  enacted  by  &c.  that  from  and  after 
the  passing  of  this  present  Act  any 
house  room  or  other  place  which  shall 
be  opened  or  used  for  public  enter- 
tainment or  amusement  or  for  publicly 
debating  on  any  subject  whatsoever 
upon  any  part  of  the  Lord's  Day  called 
Sunday  and  to  which  persons  shall  be 
admitted  by  the  payment  of  money  or 


deemed  a  disorderly  house  or  place  and 
the  keeper  of  such  house  room  or  place 
shall  forfeit  the  sum  of  2001.  for  every 
day  that  such  house  room  or  place 
shall  be  opened  or  used  as  aforesaid 
on  the  Lord's  Day  to  such  person  as 
will  sue  for  the  same  and  be  otherwise 
punishable  as  the  law  directs  in  cases 
of  disorderly  houses  and  the  person 
managing  or  conducting  such  enter- 
tainment or  amusement  on  the  Lord's 
Day  or  acting  as  the  master  of  ceremo- 
nies there  or  as  moderator  president 
or  chairman  of  any  such  meeting  for 
public  debate  on  the  Lord's  Day  shall 
likewise  for  every  such  offence  forfeit 
the  sum  of  1001.  to  such  person  as  will 
sue  for  tha  same  and  every  doorkeeper 
servant  or  other  person  who  shall 
collect  or  receive  money  or  tickets  from 
persons  assembling  at  such  house  room 
or  place  on  the  Lord's  Day  or  who  shall 
deliver  out  tickets  for  admitting  per- 
sons to  such  house  room  or  place  on 
the  Lord's  Day  shall  also  forfeit  the 
sum  of  501.  to  such  persons  who  will 
sue  for  the  same." 
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Special  casb.  ^^^- 

1.  The  action  was  brought  on  the  fourteenth  day  of  October,     Walkkb 
one  thousand  eight  hundred  and  eighty-nine,  to  recover  a  penalty     Solomon. 
of  two  hundred  pounds  alleged  to  have  been  incurred  by  the 
defendant  under  the  Imperial  statute,  21  Geo.  III.  chapter  49, 

section  1,  on  Sunday,  the  fifteenth  day  of  September,  one  thousand 
eight  hundred  and  eighty -nine. 

2.  The  defendant  is  the  owner  of  the  Criterion  Theatre, 
situated  in  Pitt-street,  Sydney,  which  is  used  upon  week  days 
for  the  ordinary  purposes  of  dramatic  and  other  public 
entertainments. 

8.  On  Sundays  the  theatre  is  generally  opened  and  used  by 
the  defendant  for  the  purposes  of  musical  entertainment  or 
concerts  to  which  the  public  are  admitted  upon  payment. 

4.  For  the  purposes  of  such  entertainments  application  is 
previously  made  to  the  Colonial  Secretary  for  permission  to  open 
and  use  the  said  theatre  on  each  Sunday,  and  such  permission 
has  always  been  given  from  month  to  month  by  letter  in  the 
following  form  : — 

"  To  John  Solomon,  Esquire, 

"  Licensee  of  the  Criterion  Theatre,  Sydney. 

"  Permission  to  use  Licensed  Theatres  and  Buildings  on 

''  Sundays. 

"  Subject  to  the  Regulations  passed  by  the  Governor  in  Council 

80  far  as  they  apply  in  such  case,  I,  the  Colonial  Secretary  of 

New  South  Wales,  do  hereby  authorise  you  to  use  the  building 

known  as  the  Criterion  Theatre,   Sydney,  for  the  purpose  of 

holding    sacred    and    secular    concerts    and    recitations    from 

Shakespeare  and  other  standard  authors,  on  Sundays,  the  [here 

are  mentioned  the  dates  on  which  permission  is  granted  to  hold 

SQch  entertainments]. 

"  Heney  Parkes, 

"  Colonial  Secretary. 
"  Colonial  Secretary's  Office, 

''  Sydney,  1889." 

And  the  defendant  at  the  time  of  the  alleged  breach  of  the 
statute  21  George  III.  chapter  49  section  1,  was  the  holder  of 
such  a  permission. 
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^^^-  5.  One  of  these  public  entertainments  took  place  on  Sunday 

Walker     evening,  the  fifteenth  day  of  September  last,  when  a  concert  took 
Soix>KON.    plfiMje  at  which  a  musical  programme  was  performed  by  various 
male  and  female  singers. 

6.  The  defendant  was  owner  and  authorised  the  use  of  the 
theatre  upon  this  occasion,  and  is  to  be  deemed  the  keeper  of  it 
within  the  meaning  of  the  statute  referred  to. 

7.  The  public  were  admitted  to  the  entertainment  by  payment 
of  money  in  the  usual  way,  tickets  being  sold  at  the  door  of  the 
theatre,  which  entitled  the  bearers  to  be  admitted  on  the  tickets 
being  presented  to  the  attendants. 

8.  This  action  is  brought  by  the  plaintiff  to  recover  the  penalty 
hereinbefore  mentioned  with  the  view  of  testing  the  legality  of 
these  performances  on  Sunday. 

9.  It  is  contended  on  behalf  of  the  defendant  that  the  said 
statute  is  not  in  force  in  the  colony,  the  plaintiff  contending  the 
contrary. 

10.  The  question  for  the  opinion  of  this  Honorable  Court  is : — 
Whether  under  the  above  circumstances  the  defendant  is 

liable  to  the  penalty  of  two  hundred  pounds  imposed  by 
said  statute,  21  George  III.  chapter  49,  and  whether 
the  said  statute  is  in  force  in  this  colony. 

11.  If  the  Court  shall  decide  in  the  affirmative,  judgment  is 
to  be  entered  for  the  plaintiff  for  the  sum  of  two  hundred  pounds 
and  costs. 

12.  If  the  Court  decide  in  the  negative,  judgment  is  to  be 
given  for  the  defendant,  with  costs. 

0.  B.  Stephen,  for  the  plaintiff.  The  Act  21  Geo.  III.  c.  49, 
under  which  the  plaintiff  sued,  was  passed  in  the  year  1781,  and  is 
entitled  "  An  Act  for  preventing  certain  abuses  and  profanations 
on  the  Lord's  Day  called  Sunday."  There  are  two  questions 
raised  by  the  special  case  which  the  Court  will  have  to  consider. 
First,  whether  the  Act  is  now  in  force  in  the  colony,  and, 
secondly,  whether  under  the  circumstances  the  defendant  is 
liable  to  the  penalty.  I  think  it  will  hardly  be  contended  that 
the  Criterion  Theatre  was  not  a-  place  of  amusement  and  enter- 
tainment within  the  meaning  of  the  Act. 
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[WiHDBYBB,  J.    Would  the  performance  of  the  oratorio  of  the        1890. 
''  Messiah  '*  at  the  Town  Hall  on  Sanday  come  under  the  Act  7]      Walkib 


Certainly  it  would,  if  the  public  were  admitted  by  payment  at 
the  doors  or  by  ticket. 

[WiNDEYBB,  J.  But  if  a  collection  is  made  inside  the  statute 
is  evaded.] 

There  are  two  cases  in  point  upon  the  question  whether  this 
theatre,  used  as  it  was  on  Sunday,  comes  under  the  provisions 
of  the  Act.  In  the  case  of  Terry  v.  The  Brighton  Aquarium 
Oo.  (1),  the  defendants  were  the  owners  of  the  Brighton 
Aquarium,  a  building  of  which  the  chief  part  was  used  as  an 
aquarium  with  glass  tanks  for  the  exhibition  of  fish,  &c.  There 
was  also  a  reading-room,  a  restaurant  and  dining-room,  and  con- 
servatories, and  the  whole  was  open  to  the  public  on  Sundays  on 
payment  of  sixpence  each  person.  A  band  played  sacred  music 
on  Sunday  evenings.  An  action  was  brought  under  the  21 
Geo.  III.  c.  49,  and  Manisty,  Q.C.,  for  the  defendants,  contended 
that  the  Act  was  passed  in  consequence  of  the  Lord  George 
Gk>rdon  riots,  and  that  the  preamble  shewed  what  kind  of  enter- 
tainments was  aimed  at.  It  was  said,  however,  by  Blackburn,  J., 
that  the  preamble  of  a  statute  cannot  cut  down  the  general 
words  of  the  enacting  part,  and  the  Court  were  constrained  to 
hold  that  the  aquarium  was  a  place  of  amusement  and  entertain- 
ment within  the  Act.  An  almost  exactly  similar  case  is  that  of 
Warner  v.  The  Brighton  Aquarium  Oo.  (2),  the  facts  of  which 
case  were  the  same  as  in  Terry  v.  Brighton  Aquarium  Co.,  except 
that  the  use  of  the  reading-room  on  Sundays  and  the  band  had 
been  discontinued.  It  was  again  held  that  the  place  was  a  place 
of  amusement  under  the  Act.  [^SaUymonsy  Q.C.  The  Act  is  an 
ecclesiastical  Act,  and  was  passed  to  deal  with  ecclesiastical 
offences.]  It  is  apparently  an  Act  passed  to  prevent  disorderly 
houses  being  kept  open  on  Sunday.  The  Brighton  Aquarium 
seems  to  have  been  a  place  orderly  and  well  conducted  in  every 
way,  but  yet  it  was  held  to  be  a  disorderly  house  within  the  Act, 
and  exactly  the  same  arguments  apply  to  the  use  of  this  theatre. 

(1)  L.B.  10  Q.B.  806;  82  L.T.  468.  (2)  L.R.  10  Ex.  291. 


V. 
SOLOKOM. 
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1890.  Then  comes  the  principal  question,  whether  the  21  Greo.  III. 

Walker  is  in  force  in  the  colony.  It  is  provided  by  the  24th  section  of 
Solomon.  *^®  Oonatitution  Act,  9  Geo.  IV.  c.  83,  ''That  all  laws  and 
statutes  in  force  within  the  realm  at  the  time  of  the  passing  of 
this  Act  (not  being  inconsistent  herewith  or  with  any  charter 
or  letters  patent  or  order  in  Council  which  may  be  issued  in 
pursuance  hereof)  shall  be  applied  in  the  administration  of 
justice  in  the  Courts  of  New  South  Wales  and  Van  Diemen's 
Land  respectively  so  far  as  the  same  can  be  applied  within  the 
said  colonies/'  &c. 

The  Act  in  question,  it  is  submitted,  is  in  force  in  this  colony 
by  virtue  of  that  enactment.  It  will,  perhaps,  be  contended  by 
the  other  side  that  in  1828,  when  the  9  Geo.  IV.  c.  83  was 
passed,  the  laws  then  in  force  in  England  regulating  the 
observance  of  Sunday  were  not  applicable  to  the  then  circum- 
stances of  the  colony.  I  can,  however,  conceive  no  valid 
argument  that  could  be  advanced  in  support  of  such  a  contention. 
The  Sunday  was  in  1828  as  much  a  national  and  religious 
institution  in  this  country  as  it  is  to-day.  Indeed,  it  is  only  of 
late  years  that  public  opinion  has  begun  to  take  a  broader  view 
of  the  question  of  Sunday  amusement.  We  are  not,  however, 
concerned  to  discuss  the  question  whether  the  code  of  English 
enactments  for  regulating  the  strict  observance  of  Sunday  is  in 
accordance  with  the  present  feeling  of  the  community.  The 
simple  question  is  if  the  Act  was  *'  capable  of  being  applied  '^ 
within  the  colonies  when  the  Oonatitution  Act  was  passed. 

It  may  also  be  argued  that  the  21  Geo.  III.  was  an 
Act  passed  at  the  time  of  the  Lord  George  Gordon 
riots  and  in  consequence  of  those  riots,  and  that  it  was 
aimed  not  so  much  at  putting  down  places  of  amusement  as  at 
preventing  the  religious  discussions  which  gave  rise  to  the  riots. 
It  was  said  by  Manisty,  Q.C.,  in  Terry  v.  The  Brighton  Aquarium 
Oo,,  that  the  Act  was  passed  in  consequence  of  the  Gordon  riots, 
and  it  may  have  been  so ;  but  there  is  nothing  on  the  face  of  the 
Act  itself  to  shew  that  such  was  the  case  or  that  it  was  passed 
for  any  purpose  except  the  suppression  of  Sunday  entertain- 
ments ;  nothing  to  shew  that  the  Act  was  temporary  or  local. 
The  preamble  certainly  refers  to  houses  in  "  the  cities  of  London 
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or  Westminster  or  the  neighbourhood  thereof,"  but  the  enacting        ^^^' 
part  is  not  so  restricted,  and  the  Act  has  been  held  to  apply  to     Walkbr 
the  Brighton  Aquarium,  sixty  miles  away  from  London.  Solomon. 

[The  Chief  Justice.  In  considering  whether  an  Act  such  as 
this  is  in  force  here,  may  we  not  have  to  look  behind  the  Act 
and  consider  its  history  ?] 

No.  The  Act  is  part  of  the  statute  law  of  England,  and  by  the 
OonstittUion  Act  must  be  applied  here  as  far  as  circumstances 
will  admit.  [Salomons,  Q.C.  That  has  been  held  to  mean 
reasonably  apply.]  Reasonably,  of  course.  Where  obsolete 
punishments  are  imposed  by  an  Act,  such  as  the  pillory,  that 
portion  of  the  Act  cannot  be  carried  out.  For  instance,  the  Act 
9  Greo.  II.  c.  5,  s.  4,  provides  that  persons  guilty  of  witchcraft, 
sorcery,  or  telling  fortunes,  shall  be  imprisoned  and  pilloried  in 
some  market  town  upon  the  market  day.  Yet  that  Act  has  been 
held  to  be  in  force  in  the  colony  so  far  as  it  could  reasonably  be 
applied :  R.  v.  Oolan  (3) .  Sir  James  Martin,  C.  J.,  there  says, 
"there  is  one  part  of  the  Act  which  never  could  have  been 
applied  here :  for  as  there  have  never  been  '  market  towifii '  or 
'  market  days  *  in  the  colony,  the  directions  of  the  statute  with 
reference  to  them  could  not  have  been  carried  out.  Still, 
although  that  part  of  the  Act  is  not  applicable,  I  think  the  Act 
as  a  whole  may  be  applied,  and  that  being  the  only  question 
before  us,  I  think  that  we  should  hold  this  conviction  right.^' 
And  Sir  William  Manning  says  "  we  are  to  apply  the  laws  of 
England  as  far  as  we  can,  and  ought  not  to  hold  a  whole  Act 
inoperative  because  some  of  its  minor  provisions  cannot  under 
our  local  circumstances  be  complied  with.''  No  such  diflBlculty 
arises  in  respect  to  the  21  Geo.  III.  c.  49,  which  is  as  easy  of 
application  here  now  as  it  was  in  England  when  it  was  passed. 
[Salomons,  Q.C.  In  B.  v.  Golan  the  matter  was  not  fully  argued, 
as  no  one  appeared  for  the  prisoner.]  I  cite  the  case  to  shew 
the  principles  which  guide  the  Court.  Again,  in  the  Attorney- 
General  v.  Edgley  (4),  the  question  was  whether  the  English 
Lottery  Act,  4f2  Geo.  III.  c.  119,  was  in  force  in  this  colony.  It 
(3)  1  S.C.E.  Iir.S.  1.  (4)  9  N.S.W.  L.R.  167. 
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^^^'  was  argued  that  that  Act  was  passed  to  preserve  the  State 
Walkbb  lotteries  at  the  expense  of  private  ones^  that  at  the  time  it  was 
Solomon.  Passed  it  was  entirely  unsuitable  to  the  circumstances  of  the 
colony,  and  that  the  9  Greo.  IV.  c.  83  did  not  amount  to  a 
re-enactment  as  to  this  colony  of  an  Act  which  at  the  time  it 
was  made  in  England  was  not  intended  to  apply  to  a  colony. 
The  Court,  however,  held  that  the  Act  was  in  force,  as  there  was 
nothing  in  the  Act  itself  or  the  circumstances  of  the  colony  to 
render  it  inapplicable. 

The  21  Geo.  III.  c.  49  has  been  held  by  the  Pull  Court  of 
Victoria  to  be  in  force  in  that  colony  in  IfcHughv,  Robertson  and 
Benn  v.  Symea  (5).  In  those  cases  the  whole  matter  was  fully 
argued  and  considered,  and  Molesworth,  A.O.  J.,  and  Higinbotham 
and  Wolroyd,  JJ.,  were  of  opinion  that  the  Act  was  in  force  by 
virtue  of  the  9  Geo.  IV.  c.  83,  s.  24,  as  an  Act  expressing 
religious  feeJings  presumably  common  to  all  British  subjects  in 
1828.  ^Salomons,  Q.C.  The  real  point  under  s.  24  is  if  the  Act 
contended  to  be  in  force  is  reasonably  applicable  at  the  time  the ' 
question  arises,  not  if  it  was  applicable  in  1828.]  No.  In 
McHugh  V.  Robertsoii  it  was  held  that  the  test  is  whether  the  Act 
could  have  been  applied  to  the  colony  in  1828.  But  the  circum- 
stances of  the  colony  so  far  as  the  application  of  the  Act  is 
concerned  are  the  same  now  as  they  were  then.  That  there  has 
been  a  change  of  thought  in  the  community  can  make  no 
difference,  and  until  that  change  of  thought  has  culminated  in 
fresh  legislation  the  old  Acts  remain  in  force.  It  may  be  very 
desirable  that  there  should  be  legislation  in  the  matter,  that  the 
strictness  of  old  Acts  should  be  relaxed ;  and  in  England  now, 
under  the  38  &  39  Vic.  c.  80,  the  Queen  has  power  to  remit  any 
penalty  for  an  offence  under  the  21  Geo.  III.  c.  49.  But  the 
object  of  the  Act  is  to  protect  and  preserve  Sunday  as  a  civil, 
as  well  as  a  religious  institution,  and  it  cannot  be  said 
therefore  that  it  is  not  in  accordance  with  the  public  feeling  of 
the  time.  The  vast  majority  of  the  community  would  certainly 
regard  the  introduction  of  the  Parisian  Sunday  as  a  public 
calamity. 
The  21  Geo.  III.  is,  moreover,  only  one  of  a  number  of  English 
(6)  11  V.L.fi.  410. 
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statates  all  directed  to  the  same  end,  i.e,,  the  preservation  of  the  i®^- 
Sunday.  The  1  Car.  I.  c.  1,  the  8  Car.  I.  o  2,  and  the  29  Walker 
Car.  II.  c.  7,  commonly  known  as  the  Lord's  Day  Act,  were  all  soix)1£on. 
passed  with  this  object  and  are  in  force  in  this  colony.  Our  own 
Legislature  has  passed  Acts  with  the  same  object  in  view ;  for 
instance,  the  5  Vic.  No.  6 — an  Act  to  prohibit  shootinsf  for 
sport,  pleasure,  or  profit  on  Sunday.  And,  again,  the  4  W.  IV. 
No.  7,  B.  10,  which  prohibits  all  trading  or  dealing  on  Sunday. 
In  reference  to  the  4  W.  IV.  No.  7,  passed  in  1833,  the  Chief 
Justice,  in  Ex  parte  Rogerson  (6),  says  that  the  Legislature  in 
passing  it  "must  have  deemed  the  statute  of  Charles  (29  Car.  II. 
c.  7)  not  stringent  enough  to  enable  the  due  observance  of 
Sunday  to  be  enforced  with  respect  to  trading  or  dealing  as 
they  thought  it  should  be,  and  therefore  they  passed  this  very 
stringent  Act.  It  is  said  that  such  a  law  is  obsolete,  antiquated, 
and  not  in  accordance  with  the  opinions  of  the  present  day. 
Perhaps  so  ,*  but  these  are  considerations  for  the  Legislature  and 
not  for  the  Court." 

Lastly,  as  to  the  license  which  was  issued  by  the  Colonial 
Secretary.  The  license  purported  to  be  issued  under  the  14 
Vic.  No.  23,  which  regulates  places  of  public  entertainment,  and 
imposes  a  penalty  upon  persons  giving  any  performance  in  a 
place  unlicensed  by  the  Colonial  Secretary.  There  is,  however, 
nothing  in  this  Act,  or  in  the  amending  Act,  36  Vic.  No.  8, 
which  deals  with  places  of  entertainment  in  the  country,  to  shew 
that  they  intended  to  confer  on  the  Colonial  Secretary  a  power 
to  authorise  performances  on  Sundays,  or  that  they  repeal 
expressly  or  by  intendment  the  statutes  which  forbid  such 
performances.  The  license  is,  therefore,  invalid  and  ultra  vireft, 
and  does  not  protect  the  defendant. 

Salomons,  Q.C.,  and  Edmunds,  for  the  defendant.  The 
decision  of  the  Victorian  Court  in  McHugh  v.  ttohertson  is  not 
binding  upon  this  Court.  In  considering  whether  the  21  Geo. 
III.  c.  49  is  in  force  in  this  colony  the  Court  will  have  to  consider 
the  origin  of  the  Act  and  the  evil  it  was  intended  to  remedy  ; 
and  the  preamble  must  be  looked  at  not  to  cut  down  the  enacting 
(6)  9  N.S.W.  L.E.  at  34. 
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1890.       part,  but  in  order  to  see  the  object  and  scope  of  the  Act.     It  has 
Walkbb     been   held  by  the  Privy  Council  that  the  ecclesiastical  law  of 
SoLOMoif.    England  cannot  be  treated  as  part  of  the  law  which  the  settlers 
carried  with  them  from  the  mother  country  :  In  re  The  Bishop  of 
Natal    (7)  ;    Stephen^s   Commentaries,   8th    Ed.    101 ;    1    Bla^k- 
stone's  Com.  108.     The  Act  in  question  was  purely  ecclesiastical 
in  its  origin  and  object,  and  was  therefore  neither  brought  here 
by  the  early  colonists  nor  introduced  by  the  9  Geo.  IV.  c.  83. 
It  was  passed  in  consequence  of  the  religious  disturbances  known 
as  the  Lord  Q-eorge  Gordon  riots,  and  upon  the  action  of  one  of 
the  bench  of  Bishops.     Looking  at  the  Act  as  a  whole,  its  object 
is  plainly  not  to  preserve  Sunday  as  a  day  of  rest,  but  to  provide 
for  punishing  in  the  common  law  Courts  certain  offences  formerly 
punishable  by  the  ecclesiastical  authorities.     My  learned  friend 
did  not  refer  the  Court  to  the   7th  section  of  the  Act,  which 
provides  that  ^^  the  ecclesiastical  jurisdiction  within  this  realm 
shall  not   by  this  Act  be  altered   or   abridged,   but  that  the 
ecclesiastical  Courts  may  punish  the  said  offences  as  if  this  Act 
had  not  been  made,"   nor  to  the  8th  section,  which  says  that 
'^  nothing  in  this  Act  contained  shall  be  construed  to  extend  to 
take  away,  alter,  or  abridge  any  of  the  liberties  or  immunities  to 
which  the  Protestant  subjects  of  this  Kingdom  are'  entitled  by" 
the  Toleration  Act.     The  Act,  therefore,  on  the  face  of  it,  appears 
to  be  specially  directed  against  some  church  or  sect  other  than 
the  Protestant  church,  and  can  never  have  been  applicable  to 
this  colony.     The  Toleration  Act  is  not  in  force  h^re.     That  there 
is  a  decidedly  ecclesiastical  ring  about  the  Act  is  recognised  by 
Williams,  J.,  in  McEugh  v.  Robertson  (8).     The  proper  principle 
to  guide  the  Court  iu  determining  if  an  Act  is  in  force  here  by 
virtue  of  the  Constitution  Act  is  whether  at  the  time  the  question 
arises  the  Act  sought  to  be  enforced  is  reasonably  applicable  to 
the  then  circumstances  of  the  colony.     B,  v.  Colan  is  no  guide 
to  the  Court ;  no  one  argued  the  case  for  the  prisoner,  and  Sir 
W.    Manning,    J.,   assented    with   considerable    hesitation.      If, 
however,  the  Court  think  they  must  consider  whether  the  Act 
was  applicable  in  1828,  then  I  say  that  it  was  passed  under 
peculiar  circumstances  and  to  deal  with  evils  that  had  no  er istence 
(7)  2  Moo.  P.O.,  N.S.  U6.  (8)  11  V.L.K.  at  420. 
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in  the  colony.  In  the  Attomey-Qeneral  v.  Stewart  (9)  the  ^^^^* 
question  was  whether  the  Mortmain  Act  was  in  force  in  Grenada^  Walkbb 
a  British  colony.  Sir  William  Grrant  says,  "  Whether  the  statute  Solomon. 
o{  Mortmain  be  in  force  in  the  island  of  Grenada  will,  as  it 
seems  to  me,  depend  on  this  consideration,  whether  it  be  a  law 
of  local  policy  adapted  solely  to  the  country  in  which  it  was  made, 
or  a  general  regulation  of  property  equally  applicable  to  any 
country  in  which  it  is  by  the  rules  of  English  law  that  property 
is  governed.  I  conceive  that  the  object  of  the  statute  of 
Mortmain  was  wholly  political;  that  it  grew  out  of  local 
circumstances,  and  was  meant  to  have  merely  a  local  operation.'' 
Again  at  p.  164  the  Master  of  the  Rolls  says,  ''  In  its  causes,  its 
objects^  its  provisions,  its  qualifications,  and  exceptions  it  is  a  law 
wholly  English,  calculated  for  the  purposes  of  local  policy, 
complicated  with  local  establishments,  and  incapable,  without 
great  incongruity  in  its  effect,  of  being  transferred  as  it  stands 
into  the  code  of  any  other  country.  1  am  of  opinion  that  it 
constitutes  no  part  of  the  law  of  the  island  of  Grenada,  and  that 
the  exception  must  consequently  be  allowed."  And  the  Mortmain 
Act  was  for  these  reasons,  which  apply  with  equal  force  to  the 
case  we  are  considering,  held  not  to  be  in  force  in  Grenada.  In 
Whicker  v.  Hume  (10)  the  question  was  whether  the  Mortmain 
Act  was  introduced  into  New  South  Wales  by  the  9  Geo.  IV. 
c.  88^  and  the  House  of  Lords,  following  the  reasoning  in  the 
Attomey-Oeneral  v.  Stewart,  held  that  it  was  not.  Lord 
Oranwarth  at  page  161  says,  ''With  regard  to  this  statute  of 
Mortmain^  I  cannot  have  the  least  doubt  that  that  cannot  be 
regarded  as  applicable  to  the  colonies.  One  thing  that  the  Act 
requires  is  that  the  deed  is  to  be  enrolled  in  Chancery  within 
six  months.  .  .  .  And  more  particularly  there  is  no  evidence 
whatever  that  the  evil  which  that  statute  was  meant  to  remedy 
was  at  all  an  evil  which  was  felt  or  likely  to  be  felt  in  the 
colonies."  See  also  the  judgment  of  Knight  Bruce,  L.J.,  in 
Whicker  v.  Hume  before  it  went  to  the  House  of  Lords  (il). 
These  cases,  affirmed  only  last  year  in  Jex  v.  McKinney  (12), 
shew  that  the  Court  must  consider  whether  the  statute  was  not 

(9)  2  Mer.  148.  (11)  21  L  J.,  Eq.  at  409. 

(10)  7  H.L.  Ca«.  124.  (12)  14  Ap.  Cae.  77. 
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1890.        framed  for  reasons  peculiarly  affecting  England  and  inapplicable 
Walker      to  a  new  colony. 


V. 
SOLOKON. 


[Poster,  J.  If  your  argument  is  a  correct  one,  the  Statute  of 
Uses  is  not  in  force  in  tliis  country.] 

If  necessary  I  am  prepared  to  argue  that  the  Statute  of  Uses 
is  not  in  force  here,  and  for  stronger  reasons  than  those  applying 
to  the  statute  of  Mortmain. 

The  21  Geo.  III.  says  that  the  penalty  shall  be  sued  for  in  the 
courts  at  Westminster. 

[The  Chief  Justice.  And  I  see  that  the  preamble  refers  to 
rooms  or  places  within  the  cities  of  London  and  Westminster  or 
in  the  neighbourhood  thereof.] 

Yes,  and  but  for  the  Brighton  Aquarium  cases  that  must  have 
been  held  a  fatal  objection. 

Apart  from  the  question  whether  Christianity  is  part  of  the 
common  law  of  England,  the  21  Geo.  III.,  if  it  was  an  Act  passed 
to  assist  the  State  church  in  enforcing  the  religious  observance 
of  vSunday,  is  totally  inapplicable  to  the  colony.  We  have  no 
State  church  and  no  State  religion.  All  sects  are  equal.  It  is, 
however,  argued  that  Ctiristianity  is  part  of  the  common  law. 
Lord  Ooleridge,  C.  J.,  states  the  law  in  this  point  on  R,  v.  Ramsay 
8f  Foote  (13).  He  says,  ''  The  old  cases  can  no  longer  be  taken 
to  be  a  true  statement  of  the  law,  as  the  law  is  now.  It  is  no 
longer  true,  in  the  sense  in  which  it  was  true  when  these  dicta 
were  uttered,  that  Christianity  is  part  of  the  law  of  the  land.  In 
the  times  when  these  dicta  were  uttered,  Jews,  Roman  Catholics, 
Nonconformists  of  all  sorts  were  under  heavy  disabilities  for 
religion — were  regarded  as  hardly  having  civil  rights.  Every- 
thing, almost,  short  of  the  punishment  of  death,  was  enacted 
against  them.  The  epithet  '  ferocious,'  which  has  been  applied 
to  the  statute  of  William  III.,  to  which  so  much  reference  has 
been  made,  is  hardly  stronger  than  the  statute  deserves.  Jews, 
it  is  true,  were  excluded  from  Parliament  in  a  sense  by  accident, 
f  »]•  the  oath  which  excluded  them  was  not  pointed  at  them  ;  but 
(13)  15  Cox  O.C.  231 ;  48  LT.  N.S.  733. 
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no  one  can  doubt  that  at  that  time  if  it  had  occurred  to  anyone  that        ^^^' 

they  were  not  excluded^  a  law  would  have  been  forthwith  passed  to     Walkbb 

exclude  them.     Historically,  and  as  a  matter  of  fact,  such  was     solokom. 

the  state  of  things  when  these  dicta  were  pronounced.     But  now, 

so  far  as  I  know  the  law,  a  Jew  might  be  Lord  Chancellor, 

most  certainly  he  might  be  Master  of  the  Bolls.     The  great  and 

illustrious  lawyer,  whose  loss  the  whole  profession  is  deploring, 

and  in  whom  his  friends  know  that  they  lost  a  warm  friend  and 

a  loyal  colleague :  he,  but  for  the  accident  of  taking  office  before 

the  Judicature  Act  came  into  operation,  might  have  had  to  go 

circuit,  might  have  sat  in  a  criminal  court  to  try  such  a  case  as 

this,  might  have  been  called   upon,  if  the  law  be  really  that 

*  Christianity  is  part  of  the  law  of  the  land'  in  the  sense  contended 

for,  to  lay  it  down  as  law  to  a  jury,  amongst  whom  might  have 

been  Jews,  that  it  was  an  offence  against  the  law,  as  blasphemy, 

to  deny  that  Jesus  Christ  was  the  Messiah,  a  thing  which  he 

himself  did  deny,  which  Parliament  had  allowed  him  to  deny, 

and  which  it  is  just  as  much  part  of  the  law  that  anyone  may 

deny,  as  it  is  your  right  and  mine,  if  we  believe  it,  to  assert. 

Therefore,  to  base  the  prosecution  of  a  bare  denial  of  the  truth 

of    Christianity,   simpliciter  and  per  se  on  the    ground    that 

Christianity,  is  part  of  the  law  of  the  land,  in  the  sense  in  which 

it  was  said  to  be  so  by  Lord  Hale  and  Lord  Raymond,  and  Lord 

Tenterden,  is  in  my  judgment  a  mistake.     It  is  to  forget  that  law 

grows;  and  that  though  the  principles  of  law  remain  unchanged, 

yet  (and  it  is  one  of  the  advantages  of  the  common  law)  their 

application  is  to  be  changed  with  the  changing  circumstances  of 

the  times.     Some  persons  may  call  this  retrogression ;  I  call  it 

progression  of  human  opinion.     Therefore,  to  take  up  a  book  or 

a  paper  to  discover  merely  that  in  it  the  truth  of  Christianity  is 

denied  without  more,  and  thereupon  to  say  that  now  a  man  may 

be  indicted  upon  such  denial  as  for  a  blasphemous  libel,  is,  as  I 

venture  to  think,  absolutely  untrue.     I  for  one  positively  refuse 

to  lay  that  down  as  law,  unless  it  is  authoritatively  so  declared 

by  some  tribunal  I  am  bound  by.*' 

If  the  Act  is  held  to  be  in  force  the  result  will  be  to  drive 
people  away  from  innocent  evening  entertainments  from  which 
they  will  derive  benefit,  to  spend  their  time  perhaps  in  the  streets. 

a2 
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^Q^'  It  applies  not  only  to  places  opened  for  entertainments,  but  for 
Walkib  debates  on  any  subject,  so  tbat  if  a  ball  is  hired  and  persons 
Solomon,  admitted,  on  some  small  payment  to  pay  expenses,  to  hear  the 
most  eminent  divines  debate  and  expound  the  Bible,  the  person 
presiding  is  liable  to  prosecution  for  keeping  a  disorderly  house. 
Even  if  the  money  taken  is  used  for  a  charity  or  to  build  a 
church,  the  offence  is  still  criminal.  How  can  it  be  said  that 
such  an  Act  is  applicable  to  New  South  Wales  ?  The  entertain- 
ments given  by  the  defendant  were  sanctioned  and  permitted  by 
the  Coloaial  Secretary,  and  we  must  therefore  take  it  that  the 
law  officers  of  the  Crown  did  not  consider  the  Act  to  be  in  force. 
The  Legislature  have  passed  an  Act,  the  14  Vic.  No.  23,  repealing 
the  law  then  in  force  with  respect  to  the  regulation  of  places  of 
entertainment  and  authorising  licenses  to  be  issued  by  the 
Colonial  Secretary.  Such  permission  may  under  that  Act  be 
given  for  all  the  days  of  the  week  including  Sunday.  If  that 
Act  does  not  by  implication  repeal  the  21  Geo.  III.,  it  was  clearly 
passed  on  the  assumption  that  it  was  not  in  force. 

From  1828  till  the  present  time  the  point  has  never  before  been 
raised,  so  we  may  fairly  assume  it  has  been  the  general  opinion 
of  the  profession  that  the  Act  was  not  in  force.  It  has  been  held 
in  Slapp  V.  Wehh  (14)  that  continual  usage  may  amount  to  the 
adoption  of  a  law.  Why  then  may  not  long  disuse  amount  to 
its  repeal  ?  It  is  a  highly  penal  statute,  and  if  there  is  any  doubt 
on  the  subject  the  Court  will  decide  against  an  informer.  Merely 
penal  statutes  are  not  applicable  to  the  colonies :  Dawes  v. 
Painter  (15).  The  giving  of  Sunday  entertainments  did  not 
exist  in  the  colony  at  the  time  of  the  Constitution  Act,  i.e.,  the 
offence  was  not  then  in  esse,  and  an  offence  which  springs  into 
existence  subsequently  cannot  be  brought  within  the  words  of  an 
Act  passed  before  that  offence  became  known. 

0.  B,  Stephen,  in  reply.  As  to  the  argument  that  the  Act  says 
that  the  penalty  must  be  sued  for  at  Westminster,  that  difficulty 
is  got  over  by  the  6  W.  IV.  No.  12,  which  provides  that  where  by 
an  English  Act  in  force  here  a  proceeding  is  to  be  taken  before 
the  Courts  at  Westminster,  such  proceeding  shall  here  be  taken 
(14)  1  S.C  R.  App.  54.  (16)  Freeman,  176. 
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before  the  Supreme  Court.     The  21  Geo.  Ill.-U.dijawn  in  the       18^- 
way  usual  in  Acts  imposing  penalties^  and  is  similar  i^'tliat  respect     Walkib 
to  the  Act  in  question  in  the  Attomey-Oeneral  v.  Eigley  (4).    Solomon. 
[Salomons,  Q.C.     Before  the  6  W.  IV.  No.  12  can  apply„.it  must 
be  first  held  that  the  Act  sought  to  be  enforced  is  applipable 
here.     The  6  W.  IV.  does  not  refer  to  persons  suing  for  penalti^aQ^ 
In  the  Attorney-General  v.  Stewart   (9)   and  Whicker  v.  Humey'i 
(10)  the  Mortmain  Act  was  held^  owing  to  its  objects^  provisions/  ,.-/ 
and  qualifications  incapable  of  being  transferred,  as  it  stood,  into 
the  code  of  any  colony,  but  no  similar  reasons  exist  for  holding  /.  - 

that  the  21  Geo.  III.  is  inapplicable.  It  is  argued  that  the  Act 
was  passed  to  promote  the  supremacy  of  the  State  religion.  It 
seems  to  have  been  assumed  that  it  was  passed  inconsequence  of 
the  Lord  George  Gordon  riots,  but  I  can  find  nothing  to  support 
that  statement,  except  the  fact  that  it  was  so  stated  in  the 
Brighton  Aquarium  cases.  The  rioters  were  the  dominant 
faction^  the  Protestants,  and  the  disturbance  arose  out  of  the 
repeal  of  certain  Acts  dealing  with  Roman  Catholics.  The  riots 
took  place  in  1780  and  lasted  a  very  short  time,  and  the  Act 
was  passed  in  1781.  There  can  have  been  no  connection  between 
Sunday  amiMemente  and  entertainments  and  the  Gordon  riots. 

In  Baxter  v.  Langley  (16)  it  was  held  that  where  the  meeting 
was  held  for  purposes  of  religious  worship,  although  money  was 
taken  at  the  doors,  the  proceedings  did  not  constitute  an 
entertainment  within  the  Act. 

The  Chibf  Justice.  In  this  case  the  sole  question  for  our 
consideration  is  the  following  : — Is  the  Act,  the  2 1  George  III. 
cap.  49,  intituled  ''  An  Act  for  preventing  certain  abuses  and 
profanations  on  the  Lord's  Day  called  Sunday,"  now  in  force  in 
this  colony  ?  This  Act  was  passed  with  the  object  of  preventing 
any  person  opening  or  using  on  Sunday  for  the  purpose  of  public 
entertainment  or  amusement,  or  for  the  purpose  of  publicly 
debating  on  any  subject  whatsoever,  any  house,  room,  or  other 
place  to  which  persons  were  admitted  by  the  payment  of  money 
or  by  tickets  sold  for  money.  There  is  little  doubt  that  this  Act 
formed  part  of  a  code  of  law  passed  to  enforce  the  due  obser- 

(16)  L  Jt.  4  C.P.  21. 
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1890.        vance  of  StWday,  and  although  there  were  laws  on  the  subject  so 

Walkeb     far  bacj: -'aV.  King  Athelstane,  this  code  may  be  said   to   have 
Solomon,     comm^inilftd  with  the  Act  1  Eliz.  cap.  2,  passed  in  1558,  the  14th 
The  C.J.     section,  of  which  provided  for  enforcing  the  attendance  of  every 
8uT&]^ct  of  the  realm  at  the  parish  church  on  Sunday  and  other 
/'appointed  holydays.      This  Act  was  followed  by  the  1  Car.  I. 
:,/.j6ap.  1,  passed  in  1625,  entitled,  "An  Act  for  punishing  divers 
'•;•/•'  abuses  committed  on  the  Lord's  Day,  called  Sunday,"  which  was 
•'.'•//       followed  by  the  3  Car.  I.  cap.  1,  and  the  29  Car.  II.  cap.  7. 
These  Acts,  particularly  those  passed  in  the  reign  of  the  Charles, 
enforced  what  was  then  conceived  to  be  a  matter  of  grave  public 
policy,  which  was  that  Sunday,  to  use  the  words  of  Sir  Edward 
Coke,  "  ought  to  be  consecrated  to  divine  service  ;"  and  it  is  for 
this  reason,  as  that  learned  writer  points  out,  that  Sunday  is  not 
dies  juridicua  (see  Co.  Litt.,  135a  ;   also  J^yre,  C.J.,  Mesure  v. 
Britten)  (17).     In  4  Black  Com.,  63,  it  is  said,  "Profanation  of 
the   Lord's    Day,    vulgarly    (but    improperly)    called    Sabbath 
breaking,  is  an  offence  against  God  and  religion,  punished  by 
the  municipal  law  of   England.      For    besides  the    notorious 
indecency  and  scandal  of  permitting  any  secular  business  to  be 
publicly    transacted    on    that    day    in    a    country    professing 
Christianity,  and  the   corruption  of  the  morals  which  usually 
follows  its  profanation,  the  keeping  one  day  in  the  seven  holy  as 
a   time   of  relaxation   and   refreshment  as  well   as  for  public 
worship,  is  of  admirable  service  to  a  State,  considered  merely  as 
a  civil  institution."     That  Sunday  should  be  duly  observed  still 
remains    a   portion    of   the   public  polic}'^   of    England,   as   is 
apparent  from  legislation   of  comparatively  recent   date.      For 
instance,  one  of  the  English  Municipalities  Acts,  the  8  &  4  Will. 
IV.  cap.  31,  passed  in  1833,  contains  a  preamble  couched  in  the 
terms  following : — "  Whereas  the  profanation  of  the  Lord's  Day 
is  greatly  increased  by  reason  of  certain  meetings  which  are 
usually  or  occasionally  held  thereon,  and  whereas  it  is  the  duty 
of  the  Legislature  to  remove,  as  much  as  possible,  impediments 
to  the  due  observance  of  the  Lord's  Day."     This  statute  then 
provides  that  when  a  day  has  been  appointed  for  the  doing  of 
any  act,  and  that  day  falls  upon  Sunday,  such  act  may  be  done 

<17)  2  Hy.  Bl.  616. 
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on  the  Saturday  next  preceding,  or  on  the  Monday  next  ^^^' 
ensuing,  and  a  similar  provision  will  be  found  embodied  in  our  Walker 
Municipal  Act  (81  Vic.  No.  12),  s.  199,  and  see  also  the  Acts  soloxon. 
Shortening  Act  (22  Vic.  No.  12),  s.  11.  The  Act  now  in  question  The  C.J. 
was  passed  in  1781,  and  formed,  as  I  have  shewn,  portion  of  a 
code  of  law  then  in  force  in  England.  In  1788  this  colony  was 
founded.  Is  there  any  reason  why  this  portion  of  the  laws  of 
England  did  not  fall  within  the  principle  that  English  subjects 
going  to  a  new  and  uninhabited  country  carry  with  them  as 
their  birthright  the  laws  of  England  existing  when  the  colonisation 
takes  place  ?  See  Blanhard  v.  Oaldy  (18).  If  it  be  said  this  was 
not  an  uninhabited  country,  it  certainly  was  a  heathen  country, 
and  Oalvin^s  case  (19)  shews  that  in  this  respect  there  is  no 
difference  whether  the  country  be  uninhabited  or  inhabited  by 
heathen.  'I'he  fact,  however,  is,  this  country  has  always  been 
treated  as  uninhabited,  or  if  inhabited,  then  the  inhabitants 
became  immediately  on  our  advent  amenable  to  English  law. 
One  Act  in  this  code,  the  29  Car.  II.  cap.  7,  has  always  been 
considered  to  be  in  force  in  this  colony — see  Ex  parte  Rogerson 
(20) — and  has  frequently  been  acted  upon.  I  am  not  aware  that 
this  Court  has  ever  been  called  upon  to  give  a  decision  upon  the 
point,  probably  because  the  matter  has  always  been  considered 
free  from  doubt.  In  Victoria,  however,  it  has  been  expressly 
decided  that  the  statute  of  Charles  is  in  force.  Independently 
of  the  common  law  principle,  there  is  the  statute  of  9  Geo.  IV. 
cap.  83,  s.  24,  which  provides  that  all  laws  and  statutes  in  force 
within  the  realm  of  England  at  the  time  of  the  passing  of  that 
Act  (July,  1828)  shall  be  applied  in  the  administration  of 
justice  in  the  Courts  of  New  South  Wales  so  far  as  the  same  can 
be  applied  in  the  colony,  and  it  is  provided  that  it  shall  be  the 
duty  of  this  Court,  so  often  as  any  doubt  shall  arise  upon  the 
trial  of  any  action,  to  adjudge  and  decide  as  to  the  appli* 
cation  of  any  such  laws  or  statutes  to  the  said  colony.  In 
the  view  I  take  of  the  case  I  do  not  think  it  necessary 
to  rely  upon  this  statute.  The  true  question  is,  did  the  first 
colonists  arriving  here  carry  with  them  this  portion  of  the  law 

(18)  Salk.  41L  (20)  9  N.S.W.  L.&.  80. 

(19)  7  Jaep.  17. 
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^Q^'  of  England  ?  If  it  was  reasonably  applicable  to  their  circum- 
Walkik  stances^  they  clearly  did.  The  decision  in  the  case  of  the  Attorney- 
SoLOKON.  General  v.  Stewart  (21)  did  not  rest  upon  any  statute  adopting 
ThoCJ.  English  laws,  but  upon  the  question  whether  the  statute  of 
Mortmain  was  a  law  which  would  follow  English  subjects  to  a 
new  country.  If,  then,  in  1788  it  was  a  matter  of  public  policy 
that  Sunday  should  be  duly  observed  in  England,  what  was 
there  in  the  circumstances  under  which  this  colony  was  founded 
or  in  the  nature  of  its  first  colonists  to  render  it  less  a  matter  of 
public  poHcy  that  Sunday  should  be  duly  observed  amongst 
them  ?  I  can  see  nothing,  and  if  the  common  law  and  statute 
law  for  the  due  observance  of  Sunday  was  then  in  force  amongst 
them,  I  know  of  nothing  which  has  since  varied  or  altered  that 
law.  I  say  the  common  law,  for  the  maxim  Dies  dominiciLs  7wn 
est  juridicus  is  a  common  law  maxim  founded  upon  public 
policy,  and  one  which  has  always  been  in  force  here ;  a  maxim, 
too,  which  has  been  adopted  as  part  of  the  common  law  of 
America.  If,  however,  it  be  thought  that  this  branch  of  the  law 
of  England  was  unsuitable  to  the  handful  of  people  who  first 
found  themselves  on  these  shores,  it  certainly  was  not  in  my 
opinion  unsuitable  to  the  circumstances  of  the  colony  as  they 
existed  in  1 828,  when  the  statute  9  Geo.  lY.  was  passed.  So 
that  this  law  has  either  always  been  in  force,  or  is  in  force  by 
virtue  of  the  9  Geo.  IV.  cap.  83.  It  has  been  argued  that  inasmuch 
as  the  non-observance  of  Sunday  was  an  ecclesiastical  offence, 
and  as  no  such  offence  exists  in  this  country,  therefore  Acts 
passed  to  enforce  the  due  observance  of  Sunday  are  in  aid  of  an 
ecclesiastical  system  and  of  a  dominant  church,  and  cannot  apply 
to  this  colony.  I  am,  however,  unable  to  see  that  these  Acts 
had  anything  to  do  with  the  Ecclesiastical  Courts.  They  were 
not  passed  to  give  those  Courts  increased  jurisdiction  or  in  aid 
of  their  jurisdiction.  On  the  contrary,  it  must  have  been  thought 
that  the  provisions  of  the  21  Geo.  III.  cap.  49  might  in  some 
way  encroach  upon  or  interfere  with  the  jurisdiction  of  the 
Ecclesiastical  Courts,  and  for  that  reason  the  saving  provision  to 
be  found  in  section  7  of  that  Act  was  enacted.  In  considering 
this  matter  of  applicability  it  is  useful  to  inquire  what  has  been 

(21)  2  Mer.  143. 
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the  oourse  of  legislation  within  the  colony.     If  it  be  found  that       ^^^' 

the  colonial  Legislature  has  supplemented  the  English  code  for     Walkbb 

the  due  observance  of  Sunday,  it  makes  it  difficult  to  contend    solokon. 

that  any  part  of  that  code  is  inapplicable  to  the  circumstances  of     rphe  C.J. 

the  colony.     The  4  W.  IV.  No.  7  was  passed  in  1833,  and,  by 

its  10th  section,  it  enjoined  on  all  justices  as  far  in  them  lay  to 

cause  the  Lord's  Day  to  be  duly  observed,  and  not  to  permit  any 

house  or  place,  with  certain  exceptions,  to  be  open  for  trade,  aud 

by  the  11th  section  prohibited  any  games  or  play  on  Sunday. 

This  Act  was  applicable  only  to  Sydney,  but  the  2  Vie.  No.  2, 

passed  in  1838,  continued  the  same  provisions  (see  sections  10 

and  11)  for  what  were  then  the  principal  towns  of  the  colony; 

and  so  recently  as  1 884  it  was  provided  by  statute  47  Vic.  No. 

8  that  no  butcher's  shop  within  the  metropolitan  police  district 

should  be  open  on  Sunday.     (This  was  one  of  the  exceptions  in 

the  4  W.  IV.  No.  7.)     No  doubt  the  object  in  passing  the  Act, 

the  47th  Vic,  was  not  so  much  to  ensure  the  due  observance  of 

Sunday  as  to  provide  for  a  cessation  from  labour,  but  it  gave  all 

those  in  that  trade  so  disposed  the  opportunity  '^  to  consecrate 

the  day  to  divine  service''  if  they  saw  fit.     Accordingly  I  am  of 

opinion  that  our  Legislature  has  in  this  respect  adopted,  in  this 

colony,  the  public  policy  of  England,  and  has  thus  established 

that  the  code  of  law  commencing  in   1 558  is  applicable  to  the 

circumstances  of  the  colony.     I  have  not  as  yet  alluded  to  the 

case  of  M^Hugh  v.  Robertson  (22),  in  which  case  the  Supreme 

Court    of    Victoria,   after    lengthy   argument,   by   a    reserved 

judgment,  decided   that   the  Act   in  question  was  in  force  in 

Victoria.     No  doubt  that  decision  is  not  binding  upon  this  Court, 

but  being  the  decision  of  a  Bench  composed  of  very  able  Judges, 

upholding  the  decision  of  another  able  Judge,  it  is  entitled  to  and 

must  receive  respect  and  the  most  careful  consideration  at  our 

hands.     For  my  part,  I  would  have  to  be  very  clearly  satisfied 

that  a  decision  arrived  at  after  consideration  by  the  Judges  of 

Victoria  was  erroneous  before  I  ventured  to  differ  from  it.     I  am, 

however,  satisfied  that  the  decision  is  correct,  and  in  particular 

I  adopt  the  reasoning  of  Mr.   Justice  Holroyd,  although  that 

learned  Judge  gives  more  effect  to  the  Act  9  Geo.  IV.  cap.  83,  sec. 

24,  than  I  think  it  necessary  to  do. 

(22)  11  Yio.  LJSi.  410. 
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^^^'  I  notice  in  the  special  case  that  the  defendant  relies  upon  a 

Walkbb     license  issued  by  the  Colonial  Secretary  authorising  the  theatre 

SoLOKON.    ^^  question  to  be  used  for  the  purpose  of  holding  sacred  and 

ThoCJ.     secular   concerts^  and    recitations   from    Shakespeare  or  other 

standard  authors.     In  my  opinion  the  Colonial  Secretary  has  no 

power   or    authority  to   issue   any   such  license,   nor  can   the 

defendant  in  any  way  shelter  himself  under  it.     If  the  holding 

of  these  concerts  or  recitations  be  illegal,  no  license  can  justify 

their  being  held. 

In  conclusion,  I  venture  to  say  that  a  change  in  public 
feeling  on  these  matters  has  come  both  in  England  and  here, 
which  necessitates  some  modification  of  existing  legislation  on 
this  subject  —  legislation  which  would  have  been  ere  now 
repealed  had  it  not  been  treated  as  practically  obsolete.  In 
England  it  has  been  found  necessary  to  modify  the  provisions 
of  the  21  Geo.  III.  cap.  49.  An  Act  has  been  passed — ^the 
88  and  39  Vic.  cap.  80 — enabling  the  Crown  to  remit  the 
penalties  and  forfeiture  incurred  under  the  statute  of  George, 
and  thus  takes  away  from  an  informer  the  interest  he  previously 
had  in  setting  the  law  in  motion  against  what  might  prove  to  be 
a  most  innocent  and  instructive  entertainment.  Bearing  in  mind 
that  the  Sabbath  was  made  for  man,  and  not  man  for  the  Sabbath, 
I  am  unable  to  see  that  innocent  amusement  afforded  by  such  an 
entertainment  as  that  held  at  the  Brighton  Aquarium,  described 
in  the  case  of  Terry  v.  The  Brighton  Aquarium  Oo.  (23)  is  any 
desecration  of  Sunday.  History  shews  that  up  to  the  time  of  the 
Puritans  Sunday  was  looked  upon  in  England  as  a  day  to  be  kept 
free  from  worldly  occupations,  and  to  be  used  for  the  purpose  of 
religious  exercises,  relaxation,  and  amusement.  In  this  respect 
I  feel  confident  that  the  feeling  and  sentiment  of  the  present  day 
is  more  in  accordance  with  the  distant  past,  rather  than  with 
those  who  now  consider  that  amusement,  no  matter  how  innocent 
or  instructive  it  may  be,  is  a  desecration  of  the  Lord's  Day.  I 
trust  that  ere  long  some  well  considered  legislation  on  this  vexed 
subject  may  be  introduced  and  carried  into  effect. 

WiNDSTiB,  J.     The  conclusion  at  which  the  Ohief  Justice  has 
arrived,  that  the  Act  21  Geo.  III.  cap.  49^  commonly  known  as 
(28)  LJR.  10  Q.B.  806. 
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Bishop  Porteous'  Act,  is  in  force  in  tbis  colony,  accords  with  tlie        ^^^' 
opinion  which  I,  having  had  occasion  to  consider  the  question     Walmb 
before,  entertained  throughout  the  argument  of  this  case,  though    solovon. 
I  have  no  hesitation  in  saying  that  I  should  have  been  glad  to    windcyerJ. 
find  that  there  were  sound  reasons  for  holding  that  my  opinion 
was  erroneous.     The  reasons  for  holding  that  the  Act  is  in  force 
in  this  colony  have  been  so  fully  gone  into  by  the  Ohief  Justice 
that  it  is  needless  for  me  to  recapitulate  them.     An  attempt, 
however,  having  been  made  to  justify  the  use  of  the  theatre  on 
Sunday  in  a  way  forbidden  by  law  under  the  authority  of  a  license 
issued  by  the  Colonial  Secretary,  an  examination  of  the  powers 
of  that   Minister,  with  reference   to  licensing  places  of  public 
entertainment,  will  not  be  superfluous. 

I  agree  with  the  Chief  Justice  in  thinking  that  the  license 
issued  by  the  Colonial  Secretary  authorising  the  use  of  the 
theatre  on  Sunday  for  the  purpose  of  holding  sacred  and 
secular  concerts,  and  delivering  recitations  from  Shakespeare 
and  other  standard  authors,  cannot  justify  the  violation  of 
the  statute,  as  the  Colonial  Secretary  has  no  power  to  give 
any  such  license.  The  only  license  which  the  Colonial  Secretary 
can  grant  in  any  way  authorising  theatrical  entertainments 
within  the  city  of  Sydney,  is  that  prescribed  by  the  Act  14 
Vic.  No.  23,  sec.  3,  under  the  provisions  of  which  section 
the  Colonial  Secretary  is  impliedly  authorised  to  license  places 
for  stage  entertainments.  By  section  5  of  the  same  Act  he  is 
empowered  to  forbid  the  performance  of  any  particular  entertain- 
ment of  the  stage,  the  power  thus  given  being  the  same  apparently 
as  that  exercised  by  the  Lord  Chamberlain  in  England,  and, 
doubtless,  being  intended  to  control  the  action  of  managers  in 
the  attempted  production  of  plays  or  exhibitions  of  an  immoral 
tendency.  As  the  Act  is  of  a  penal  character,  and  must  be 
construed  strictly,  it  is  clear  from  the  context  that  the  stage 
entertainment  which  by  this  section  the  Colonial  Secretary  is 
empowered  to  forbid  is  one  strictly  of  a  theatrical  or  circus 
character,  as  a  stage  play  or  opera,  or  any  part  of  one,  dancings 
tumbling,  or  horsemanship.  Any  person  convicted  of  producing 
an  entertainment  of  the  stage  thus  prohibited  by  the  Colonial 
Secretary  is  liable  to  a  penalty  of  SOZ.,  and  the  conviction  carries 
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1800.  ^th  it  the  forfeiture  of  the  license ;  the  withdrawal  of  the  license 
Waiikib  apparently  in  no  way  vesting  with  the  Colonial  Secretary,  but 
Solomon,  following  upon  the  conviction  as  a  cumulative  punishment  upon 
Windeycr  J.  ^^^  penalty  of  50Z.,  and  the  Colonial  Secretary  having  no  power 
to  revoke  a  license,  as  is  commonly  supposed.  Just  as  the 
Colonial  Secretary  has  no  power  to  prohibit  anything  but  what 
comes  strictly  within  the  definition  of  an  entertainment  of  the 
stage,  so  he  has  no  power  to  enlarge  or  alter  in  any  way  the  terms 
or  character  of  the  license  which  he  is  authorised  to  grant.  His 
only  power  is  to  license  the  building  for  entertainments  of  the 
stage.  He  has  no  more  power  to  interfere  with  the  use  of  the 
theatre  on  a  Sunday  than  on  a  week  day,  and  he  has  no  power  to 
interfere  with  the  use  of  a  theatre,  either  by  giving  permission  to 
use  it  on  Sunday  in  a  certain  way,  or  by  forbidding  its  use  on 
Sunday  in  any  way  in  which  its  owner  thinks  fit  to  use  it.  The 
entertainment  of  the  stage  which  he  thinks  may  be  rightly 
permitted  on  a  week  day  he  has  no  power  to  prohibit  on  Sunday. 
The  rights  of  the  owner  or  lessee  of  a  theatre  are  in  these  matters 
subject  only  to  the  control  of  the  law,  and  are  in  no  way  depen- 
dent upon  any  license  issuable  by  the  Colonial  Secretary,  who, 
under  the  statute,  can  only  prohibit  generally,  without  reference 
to  Sunday  or  week  day,  some  specified  entertainment  of  the  stage. 
It  follows  that,  as  the  statute  under  consideration  regards  as 
a  disorderly  house  a  theatre  used  on  Sunday  for  the  performance 
of  an  oratorio  of  which  audience  is  obtained  by  payment,  the 
Colonial  Secretary  has  no  more  power  to  legalise  the  use  of  it  on 
Sunday  for  that  purpose  by  granting  a  license  which  he  has 
no  authority  to  grant,  than  he  has  power  to  revoke  the  license  of 
the  building  or  to  forbid  the  delivery  in  it  of  a  sermon,  lecture, 
or  other  non-theatrical  performance.  The  fact  that  the 
Legislature  thought  it  necessary  in  the  Act  36  Vic.  No.  8, 
regulating  the  granting  of  general  personal  licenses  for  giving 
public  entertainments  beyond  the  limits  of  the  city  of  Sydney, 
to  provide  expressly  that  the  Colonial  Secretary  should  have 
power  to  revoke  the  same,  is  a  further  ground  for  holding 
that,  as  the  original  Act  gives  no  such  express  authority 
to  revoke  the  licenses  granted  for  buildings,  the  Colonial 
Secretary  has  no  such  power. 
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I  also  entirely  agree  with  the  Ohief  Justice  in  thinking  ^^^* 
that  some  amendment  of  the  law  is  desirable,  which  shall  Walkbb 
bring  it  more  into  harmony  with  rational  modern  ideas  upon  Solomon. 
the  Sunday  question.  The  main  object  of  the  statute,  as  is  w^w^^^  J. 
quite  clear  from  its  preamble  and  provisions,  was  to  put  a  stop 
to  certain  debates  on  religious  topics  calculated  to  inflame 
religious  animosities,  which  were  held  in  London  over  a  hundred 
years  ago,  after  the  Lord  George  Gordon  riots,  but  it  is  now 
worked  to  prevent  orderly  citizens  from  enjoying  on  Sunday 
musical  creations  of  the  most  exalted  and  elevating  character,  on 
the  pretext  that  the  object  of  the  statute  was  to  prevent  the  earn- 
ing of  money  on  Sunday  by  avaricious  persons  who  are  not 
content  with  their  earnings  on  week  days.  Those  who  are 
interested  in  the  abolition  of  the  statutory  restriction  upon  their 
enjoyment  of  Sunday  are  not  merely  the  few  owners  of  theatres 
and  of  public  halls,  but  the  masses  who  see  no  moral  wrong  in 
listening  to  noble  music  on  Sunday  in  a  theatre  because  they  have 
paid  for  the  privilege  of  doing  so.  The  idea  promulgated  by  the 
statute  that  though  the  performance  of  the  ^^  Messiah  *'  in  a 
church  on  Sunday  by  paid  choristers  tends  to  the  edification  of 
paying  seat-holders,  its  performance  in  a  theatre  on  Sunday  to  an 
audience  who  pay  for  the  nonce,  converts  the  theatre  into  a 
disorderly  house,  and  thus  places  it  legally  in  the  same  category 
as  a  brothel  and  converts  the  audience  into  disorderly  characters, 
is  simply  grotesque.  If  it  is  lawful  for  a  paid  artist  to  earn  her 
Uving  by  singing  "I  know  that  my  Redeemer  liveth*'  in  a 
cathedral  on  Sunday,  why  should  it  not  be  lawful  for  her  to  sing 
it  in  a  theatre  on  Sunday  though  her  pay  be  drawn  from  the 
entrance  shillings  of  the  masses  who  thus  subscribe  for  her 
services  ?  As  long  ago  pointed  out  by  an  earnest-minded  divine 
of  the  Church  of  England,  however  expedient  it  may  be  to  abstain 
from  certain  work  on  Sunday,  it  is  a  dangerous  superstition  to 
suppose  that  it  is  morally  wrong  to  do  on  a  Sunday  what  it  is 
right  to  do  on  a  week  day.  The  anomaly  of  the  State  preventing 
the  public  from  enjoying  the  elevating  delight  of  listening  to 
noble  music  on  Sunday  because  they  pay  for  the  privilege,  whilst 
it  allows,  and  even  invites,  its  citizens  to  travel  by  tram  and  rail, 
]s  as  glaring  as  it  is  absurd.     Why  is  the  landlord  of  a  room  to 
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^^^'       be  refused  leave  to  let  it  to  the  public  on  Sunday  for  a  use  which 

Walkib     is  laudable  on   Saturday,  whilst  the  Railway  Commissioners  or 

Solomon,    steamboat  proprietors  may  convey  for  hire  as  many  passengers 

Windeytr  J.  ^  *bey  please  ?     Though  the  result  of  this  case  is  to  declare  the 

hiring  of  the  theatre  on  Sundays  for  the  production  of  sacred  and 

secular  music  illegal  so  long  as  the  statute  remains  unrepealed,  it 

can  hardly  be  supposed  that  any  action  will  be  taken  by  the  police 

against  the  lessee  of  the  theatre  for  what  he  has  done  under  the 

sanction  of  the  Minister  who,  it  was  erroneously  supposed,  had 

some  power  to  authorise  the  proceedings  now  declared  to  be 

illegal ;  whilst  it  is  to  be  hoped  that  this  attempt  to  enforce  an 

antiquated  statute  will  result  as  all  such  attempts  generally  do,  in 

bringing  about  a  reform  in  the  law  harmonising  with  the  public 

opinion  of  the  day. 

FosTXB,  J.  This  case  comes  before  us  on  a  special  case  as  a 
test  to  decide  whether  the  Act  21  Geo.  IV.  c.  49,  an  Act  for 
preventing  certain  abuses  and  profanations  on  the  Lord's  Day 
called  Sunday,  is  in  force  in  this  colony^  and  whether  a  penalty 
of  200Z.  can  be  recovered  by  action  in  the  Supreme  Court 
against  a  person  opening  or  using,  for  public  entertainment  and 
amusement,  a  theatre  in  this  city,  upon  a  part  of  the  Lord's 
Day  called  Sunday,  to  which  persons  were  admitted  by  the 
payment  of  money  or  by  tickets  sold  for  money.  No  details  are 
given  us  beyond  the  fact  that  the  place  was  used  for  pablio 
entertainments  and  amusements.  No  gross  abuses  or  disorders 
are  insinuated.  Indeed,  it  is  admitted  that  the  proceedings  have 
been  orderly  and  involved  no  impropriety  other  than  that  of 
taking  place  on  Sunday.  On  the  other  hand,  it  is  not  suggested, 
as  was  the  case  in  Baxter  v.  Langley  (24),  that  the  defendant's 
object  was  pure  philanthropy,  or  that  he  had  any  other  motive 
than  that  of  using  Sunday,  in  addition  to  the  week  days,  as 
means  of  earning  money  by  means  of  the  entertainment 
complained  of.  We  have  simply  to  determine  whether  the 
statute  applies  to  an  offence  committed  in  Sydney,  and  to  an 
action  commenced  in  the  Supreme  Court.  It  was  not  attempted 
by  the  able  counsel  who  argued  this  case  to  distinguish  it  from 
(24)  L.B.  4  C.P.  21. 
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that  of    Terry  v.  Brighton  Aquarium  Oo.  (25),   or    Warner  v. 

Brighton  Aquarium  Co.  (26),  except  that  that  case  occurred  at 

Brighton,   and    the    action    was    brought    in    the    Courts    at 

Westminster,  and  the  whole  argument  was  as  to  whether  the 

action  could  be  brought  in  the  Supreme  Court  of  this  colony. 

It  was,  indeed,  argued  that  the  Imperial  Act  was  restrained  in 

its  operation  by  the  preamble,  to  London,  Westminster,  and  the 

neighbourhood,   and    that    being    a   simply   local   Act   it   was 

inapplicable  to  the  colonies ;  but  the  observation  of  Mr.  Justice 

Blackburn,  in  Terry  v.   Brighton  Aquarium  Co.  (27),  that  the 

preamble  of  a  statute  cannot  cut  down  the  general  words  of  the 

enacting  part,  together  with  the  fact  that  three  out  of  four  of 

the  reported  cases  under  the  Act  were  for  offences  against  the 

Act  committed  in   Brighton,  would   sufficiently  shew  that  its 

operation  is  not  locally  limited  to  the  neighbourhood  of  London. 

The  preamble  recites  the  existence  of  certain  evils  in  London  or 

Westminster,   or   the  neighbourhood,    but    its  provisions    are 

nowhere  restricted  to  these  places,  and  there  is  no  reason  shewn 

why  it  should  not  be  equally  applicable  to  other  places.     Then 

the  Act  itself  is  called  in  the  4th  section,  as  well  as  by  the  title,  an 

"Act  for  preventing  certain  abuses  and  profanations  on  the  Lord's 

Day  called  Sunday,"  which  certainly  implies  nothing  local;  and 

Mr.  Justice   Bylee,  delivering   the   judgment   of  the    Court  in 

Baxter  v.   hartley  (28),  says  :  "  We  are  duly  sensible   of  the 

inestimable  value  and  importance  to   the  whole  nation  of  the 

statutes  passed  to  prevent  the  desecration  of  the  Lord's  Day. 

I  think,  therefore,  we  must  hold  that  the  statute  is  generally  in 

operation  in  England.''     It  is  also  argued  that  inasmuch  as  the 

4th  section  only  gives  the  right  to  sue  for  the  penalties  in  any  of 

His   Majesty's   Courts    at   Westminster,  the    action    must    be 

brought  there,  and  there  only,  and,  therefore,  would  not  lie  in 

the  Supreme  Court  of  Sydney ;  but  the  Act  6  Will.  4  No.  12 

answers  this  argument.     It  enacts  substantially  that  where  any 

Act  of  Parliament  iu  force  in  England  on  the  1st  day  of  March, 

1829,  and  applicable  to  this  colony,  or  any  Act  of  Parliament 

adopted  and  directed  to  be  applied  in  this  colony,  shall  authorise 
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(26)  10Q.B.D.  306. 
(26)  10  Ex.  291. 


(27)  L.E.  10  Q.B.B.  p.  309. 

(28)  L.B.  4  C.P.  p.  25. 
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and  direct  any  proceeding,  act,  matter,  or  thing  to  be  had,  done, 

Walk  KB     performed,  or   executed  by  or  before  His  Majesty's  Courts  at 

Solomon.    Westminster,  or  the  respective  Judges  thereof  in  the  adminis- 

FosterJ.     t^'tio'i  of  justice,  every  such  proceeding,  &c.,  shall  be,  and  the 

same  is,  authorised  to  be  done,  executed,  and  performed  by  the 

Supreme  Court  of  New  South  Wales  and  the  respective  Judges 

thereof  in  like  manner  as  if  expressly  authorised  by  the  Imperial 

Act  to  be  done,  executed,  and  performed  by  the  Supreme  Court 

of  New  South  Wales  or  the  respective  Judges  thereof.     To  the 

argument  that  no  similar  case  has  been  brought  hitherto,  the 

plain  answer  is  that  there  is  not  shewn  to  have  been  occasion  to 

bring  such  an  action ;  besides,  the  same  might  have  been  said  in 

England  when  Baxter  v.  Langley  was  tried. 

We  now  come  to  the  question  whether  the  Act  is  in  force 
in  this  colony.  It  has  never  been  expressly  adopted  or  applied 
by  the  local  Legislature,  and  its  application  depends  upon  the 
statute  9  Gteo.  TV.  c.  83,  or  upon  the  common  law.  In  a 
colony  acquired  by  occupancy,  British  subjects  carry  with 
them  all  the  laws  of  England  which  are  applicable  to  their 
condition  and  situation,  and  in  this  respect  there  appears  to 
be  no  distinction  between  general  statute  law  and  the 
unwritten  common  law;  but  since  the  Oonstitution  Act  of  1828 
oame  into  force  provision  is  expressly  made  in  the  24tb 
section  thereof :  ^^  All  laws  and  statutes  in  force  within  the 
realm  of  England  at  the  time  of  the  passing  of  this  Act  (not 
being  inconsistent  with  any  Charter  or  Letters  Patent  or  Order 
in  Council  which  may  be  issued  in  pursuance  hereof)  shall  be 
applied  in  the  administration  of  justice  in  the  Courts  of  New 
South  Wales  so  far  as  the  same  can  be  applied,^'  that  is  to  say, 
'^  reasonably  applied."  Now,  can  this  Act  be  reasonably  applied 
in  this  colony  7  It  was  urged  that  this  law  was  a  part  of  the 
ecclesiastical  law  of  England,  and,  therefore,  unsuited  to  the 
colony.  This  must  mean  that  it  was  a  law  based  upon,  or  for 
the  maintenance  of,  the  supremacy  of  the  established  Church  of 
England.  Such  laws  would  not  be  applicable  in  a  colony  where 
there  is  no  church  established  by  law  to  the  exclusion  of  any 
other ;  but  inasmuch  as  the  observance  of  Sunday  is  inculcated 
by  the  other  Christian  systems,  as  well  as  by  the  Church  of 
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England^  a  law  to  prevent  the  profanation  of  the   Christian        ^^^* 
Sabbath  is  not  necessarily  an  ecclesiastical  law.      Then  it  is  said     Walkib 
on  the  authority  of  Mr.   Manisty,  Q.C,  in  Terry  v.  Brighton    soooicon. 
Aquarium  Oo,,  that  this  law  was  passed  in  consequence  of  the     loiter  J. 
Lord  Gordon  riots^  and  therefore^  it  was  urged^  it  was  of  an 
ecclesiastical  character.     It  is  di£Bicult  to  see  the  sequence^  the 
riots  themselves,  though  of  a  religious  character  originally, 
having  had  nothing  whatever  of  an  ecclesiastical  character  at 
any  time  ;  and,  without  questioning  Mr.  Manisty^s  statement,  it 
is  remarkable  that,  while  these  riots  commenced  on  June  2, 
1780,  and  were  entirely  suppressed  upon  the  8th  during  a  session 
of  Parliament  which  continued  for  a  considerable  time  after,  the 
Act  in   question   was  not  passed  until  the   following  year,  in 
another  session  of  Parliament,  and^  if  I  mistake  not,  after  a 
dissolution. 

It  has  been  said  in  argument  that  Christianity  is  no  longer 
a  part  of  the  law  of  England,  and  for  this  the  judgment 
of  Lord  Chief  Justice  Ooleridge,  in  Begina  v.  Ramsay  and  Foote 
(29),  has  been  cited,  but  no  such  statement  is  made  in  that 
judgment.  After  shewing  that  according  to  the  dicta  in  certain 
cases,  writings  would  be  blasphemous  libels  merely  because  they 
asperse  the  truth  of  Christianity,  he  says  that  these  cases  can  no 
longer  be  taken  to  be  a  statement  of  the  law  at  the  present  day  : 
— "  It  is  no  longer  true,  in  the  sense  in  which  it  was  true  when 
these  dicta  were  uttered,  that  Christianity  is  part  of  the  law  of 
the  land ; "  but  he  does  not  say  that  it  is  not  a  part  of  the  law  of 
England  in  the  sense  tlhkt  its  moral  ethics  are  deeply  ingrained 
into  every  part  of  its  fabric.  To  say  this  a  man  would  have  to 
shut  his  eyes,  either  to  the  moral  principles  of  Christianity,  or  to 
the  whole  course  of  English  legislation  and  practice  of  the  law 
from  the  earliest  down  to  the  present  time.  That  the  observance 
of  Sunday  and  the  idea  of  its  profanation  by  making  it  a  day  of 
toil  is  founded  upon  the  tenets  of  Christianity  cannot  for  a 
moment  be  disputed.  Whatever  may  be  said  of  the  expediency 
of  a  seventh  day's  rest,  the  selection  of  Sunday  as  that  seventh 
day  has  no  source  whatever  except  that  of  Christianity.  This 
and  certain  other  principles  and  teachings  of  Christianity  have 

(29)  15  Cox  C.C.  231. 
NJB.W.B.  VoL  XL,  Law.  H 
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^^^'  now,  it  would  appear,  no  legal  obligation,  merely  because  they 
Walxkk  are  principles  and  teachings  of  Christianity,  but  because  they 
Solomon,  have  been  adopted  by  and  become  ingrained  in  and  interwoven 
Foster  J.  ^^  ^^^  common  and  statute  law.  Thus  Alfred  the  Gfreat,  in 
901  A.D.,  prefixed  to  his  code  of  laws  the  Mosaic  Decalogue  and 
certain  parts  of  the  Book  of  Exodus,  not  because  they  were 
recognised  by  the  Jews,  who  received  little  kindly  consideration 
in  those  days,  but  because  Christianity,  which  was  the  religion  of 
the  nation,  accepted  them ;  and  in  Edgar's  time,  in  order  to  be 
sure  that  Sunday  was  fully  observed,  it  was  ordained  that  it 
should  be  kept  from  Saturday  at  3  p.m.  till  Monday  at  daybreak. 
And  so  Sunday  observance  has  become  incorporated  with  the 
laws  of  England,  and  with  her  very  constitution,  from  the 
earliest  time,  and  has  continued  until  now,  and  I  trust  will  so 
remain  as  long  as  England  has  laws  to  maintain.  That  it  is  so 
now  the  cases  of  Oirdleatone  v.  Brighton  Aquarium  Oo.  (30), 
Baxter  and  Langley  (31) — ^from  which  the  words  of  ByUa,  J.,  have 
been  already  cited — Terry  v.  Brighton  Aquarium  Co.  (32),  and 
Warner  v.  Brighton  Aquarium  Oo.  (33)  are  suflBcient  proof. 

Irrespective  of  its  religious  obligation,  Sunday  observance  has 
been  found  good  for  the  people  and  the  nation.  Not  only  is  rest 
on  one  day  out  of  seven  useful  and  necessary  for  the  well-being 
of  men  and  animals,  but  the  fact  that  on  that  one  day  the 
labourer  can  look  his  employer  boldly  in  the  face  as  a  free  man 
whom  no  contract  to  labour  binds,  has  conduced  much  to  the 
spirit  of  liberty  which  animates  the  British  nation.  It  does  not 
then  appear  strange  that  laws  have  been  made  to  prevent  the 
desecration  of  this  day,  and  to  prevent  men,  from  personal  greed 
of  gain,  breaking  through  that  observance  which  is  so 
advantageous  to  the  commonwealth.  This  g^reed  which  impels 
men  to  work  for  gain  upon  the  Lord's  Day,  if  permitted,  would 
make  competition  most  unequal  with  those  who  desired  to 
maintain  the  wholesome  observance  of  it.  This  injustice  was  so 
strongly  felt  by  the  butchers  of  Sydney,  that  in  1884  they  pre- 
vailed upon  the  Legislature  of  this  colony  to  compel  all  their  fellow 
tradesmen  within  the  police  district  of  Sydney  to  dose  their  shops 

(30)  8  £z  D.  137«  4  £z  D.  107.  (82)  L.R.  10  Q.B.  306. 

(81)  L.B.  4  C.P.  21.  (88)  L.B.  10  Ex.  291. 
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on  Banday ;  previous  to  this,  butoliers'  shops  had  been  looked \^'  _ 

upon  as  exceptions  to  the  general  rnle  of  Sunday  closing  upon  Walkmr 
the  ground  of  necessity.  It  is^  therefore,  quite  beside  the  question 
to  say  that  the  spirit  of  British  toleration  allows  those  who 
disagree  with  the  teaching  of  Christianity  generally  to  hold  the 
highest  offices  in  the  State,  or  that  it  is  not  now  unlawful  to 
controvert  the  fundamental  doctrines  of  Christianity.  Perhaps 
there  would  be  nothing  contrary  to  law  in  writing  or  arguing 
that  human  sacrifices  are  pleasing  to  some  supposed  deity,  but 
this  would  not  prevent  the  trial,  sentence,  and  capital  execution 
of  any  man  who  should  attempt  to  put  such  a  principle  in 
practice  by  slaying  his  fellow  man.  Now,  how  are  any  of  the 
principles  which  make  Sunday  profanation  unlawful  in  England 
inapplicable  to  this  colony  f  In  the  adjoining  colony  of  Victoria 
this  very  Act  has  been  held  to  be  in  force  in  the  case  of  McHugh  v. 
BoberiBon ;  and  although  this  is  not  an  authority  binding  upon 
us,  it  is  nevertheless  entitled  to  the  highest  respect,  and  estab- 
lishes the  fact  that  in  a  colony  whose  circumstances  are  most 
similar  to  our  own  the  law  in  question  is  in  force.  Moreover,  from 
the  foundation  of  this  colony  Sunday  has  been  observed 
generally  as  a  day  of  rest  from  work  and  trade — shops  generally 
have  been  closed,  and  works  generally  have  ceased.  As  in 
England,  it  has  been  the  one  day  in  the  week  in  which  the  daily 
labourer  has  been  able  to  stand  up  as  free  a  man  as  his  employer. 
Well  may  we  join  with  Mr.  Justice  Byles  in  saying  we  are  duly 
sensible  of  the  inestimable  value  to  the  whole  nation  of  the 
statutes  passed  to  prevent  the  desecration  of  the  Lord's  Day. 
The  Imperial  Act,  29  Car.  II.  c.  7,  so  far  as  it  relates  to  Sunday 
observance,  has,  in  books  of  procedure,  as  well  as  in  the  actual 
procedure  of  the  Justices'  Courts,  constantly  been  treated  as  being 
in  force  in  this  colony.  See  Wilkinson* s  AustraUan  Mctgistrate, 
&c.  The  colonial  Legislature  has  continually  passed  laws  in  the 
same  direction.  The  Act  6  Will.  IV.  No.  1  restricts,  upon 
Sunday,  the  operations  of  bakers ;  2  Vic.  No.  2,  s.  10,  enacts 
that  Justices  of  the  Peace  shall,  as  far  as  in  them  lie,  cause  the 
Lord's  Day  to  be  duly  observed  and  not  suffer  any  house,  shop, 
or  other  place,  with  certain  limited  exceptions,  to  be  open  for 
purposes  of  trade  or  dealing.     The  11th  section  is  aimed  against 
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playing  games  on  Sunday  in  any  public  place  or  in  any  open 
place.     These  sections  were  re-enacted  for  the  Sydney  hamlets, 
by  17  Vic.  No.  25,  ss.  6,  7 ;  5  Vic.  No.  6  was  an  Act  to  prevent 
Fotfer  J.     shooting  for  sport,  pleasure,  or  profit  on  Sunday ;  13  Vic.  No. 
27,  8.  68,  prohibited  distillers  brewing  on  Sunday  ;  pawnbrokers 
were  prohibited  exercising  their  business  on  Sundays  by  18  Vic. 
No.  37,  s.  28;   while  13  Vic.  No.   12  allows  certain  necessary 
processes  to  issue  on  Sunday,  impliedly  recognising  that  they 
could  not  issue  but  for  that  Act.      22  Vic.  No.  12 — the  Acta 
Shortening  Act — ^provides  specially  for  the  omission  of  Sunday 
from  count  in  reckoning  the  days  within  which  an  act  is  to  be 
done  by  the  provisions  of  any  statute.     The  Licensing  Act  (45 
Vic.  No.  13),  s.  63,  in  common  with  other  Licensing  Acte  which 
preceded  it,  distinguishes  Sunday  from  "  the  six  business  days 
of  the  week.*'     Thus,  we  have  continuous  legislative  recognition 
that  there  are  but  six  business  days  in  the  week.     This  section 
prohibits  the  sale  of  liquors  on  Sunday,  and  46  Vic.  No.  24,  ss. 
20,  21,  22  regulates  proceedings  under  that  section,  and  the  Act 
47  Vic.  No.  8  provides  for  the  closing  of  butchers*  shops  in  the 
police  district  of  Sydney   on    Sundays.     This  Act,  which  was 
passed  in  1884,  is  observable  as  having  been  passed  in  conse- 
quence of  petitions  from  the  butchers  themselves,  who  objected 
to  work  upon  Sunday  in  the  same  way  as  on  the  business  days  of 
the  week,  and  thought   it  unreasonable  that  they  should  be 
brought  into  competition  with  those  of  their  number  who  paid 
no    regard    to    Sunday    observance.      All    publicly-recognised 
custom,  and  all  laws  which  relate  to  such  matters,  point  uniformly 
to  the  fact  that  Sunday  observance  is  a  part  of  the  law,  and  the 
fact  that  persons   who   do  not  feel  conscientiously  bound   to 
observe  Sunday,  or  who  do  not  believe  in  Christianity,  on  which 
the  observance  on  Sunday  was  founded,  may  lawfully  hold  high 
places  in  the  Government  or  magistracy  of  the  colony,  is  no 
argument  against  its  obligation,  inasmuch  as  they  also,  while 
holding  their  high  places,  are  as  much  legally  bound  to  comply 
with  the  laws  relating  to  Sunday  observance  as  the  strictest 
Sabbatarian  would  be.     While  the  public  are  "  sensible  of  the 
inestimable  value  and  importance  to  the  whole  nation  of  prevent- 
ing the  desecration  of  the  Lord's  Day,**  so  long  will  persons  whose 
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greed  of  money  would  impel  them  to  disregard  its  observance,  be 
compeUed,  for  the  common 'good  and  to  avoid  giving  offence  to  the 
moral  sense  of  the  oommnnity,  to  restrain  their  greed  and  be 
content  to  compete  in  business  on  equal  terms,  for  six  days  only^ 
with  the  rest  of  the  people.  I  do  not  think  the  day  has  come, 
and  I  tmst  for  the  honour  of  God  and  the  welfare  of  this  people 
it  is  not  nearly  approaching,  when  any  relaxation  of  the  law  in 
this  respect  will  meet  with  acceptance  by  the  majority,  or  be 
sanctioned  by  our  Legislature.  I  agree  with  their  Honours  the 
Chief  Justice  and  Mr.  Justice  Windeyer  that  the  license  of  the 
Colonial  Secretary  cannot  affect  the  legality  of  entertainments 
on  Sunday  for  which  a  charge  is  made. 
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Judgment  for  plaintiff  for  200Z., 
with  costs. 


Attorneys  for  the  plaintiff  :  Sly  Sf  Hamilton. 
Attorney  for  the  defendant  :  Brady. 
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IS^'  Bx  parte  WHITNEY. 

May  16.       MunicipalUietSl  Vie.  No,  12,  u.  34, 48,  aiul  4l»— Meaning  of  "eiibecrihe  "  in  s.  84. 
At  a  meeting  of  a  municipal  ooonoil  the  mayor  has  a  right  to  reject  the 
WindeverJ    ^^^  ^'  '^  alderman  who  has  not  made  and  subscribed  the  declaration  required 

and       *   ^7  section  84  of  the  Municipalitiee  Act  of  1867. 
Stephen  J.        It  is  not  a  subscription  within  the  meaning  of  that  section  if  the  alderman 
fills  in  his  name  in  the  space  indicated  by  "A.B/'  in  schedule  B. 

This  was  a  motion  to  make  absolute  a  rule  nisi  obtained  by  J. 
8.  Whitney  calling  upon  Robert  Doagan  to  shew  cause  why  a 
rule  should  not  be  made  under  s.  90  of  the  Murndpalitiea  Act  of 
1867  by  the  Courts  ousting  the  said  Robert  Dougan  from  the 
o£Bice  of  mayor  of  the  borough  of  Ashfield  upon  the  following 
ground : — That  Alderman  Dougan  was  not  duly  elected  mayor 
by  the  votes  of  the  aldermen  present  in  accordance  with  the 
Mumcipalities  Act  of  1867  and  the  Munidpalitiea  Act  of  1867 
Amendment  Act  of  1874. 

The  facts  of  the  case  on  which  the  Court  based  its  judgment 
were  as  follows: — On  the  11th  February  last  a  meeting  of  the 
council  of  the  borough  of  Ashfield  was  held  for  the  purpose  of 
electing  the  mayor.  At  that  meeting  Alderman  Dougan^  who 
had  been  mayor  for  the  preceding  year^  was  in  the  chair.  There 
were  eight  aldermen  present.  A  motion  was  put  "  that  Alderman 
Dougan  be  mayor ;''  four  aldermen  voted  for  the  motion^  and 
four  against  it.  It  was  discovered  that  one  Alderman  Lyttle, 
who  had  voted  against  the  motion,  had,  in  making  the  declaration 
required  by  s.  34  of  the  Municipalities  Act  of  1867,  only  filled  in 
his  name  in  the  space  indicated  by ''A.B.''  in  schedule  B  and  had 
not  signed  it  at  the  foot.  Alderman  Dougan  thereupon  rejected 
Alderman  Lyttle's  vote  and  declared  himself  duly  elected  mayor. 

Section  34  provides  that  "  No  alderman  shall  act  as  such  until 
he  shall  before  a  Commissioner  of  the  Supreme  Court  or  a  Justice 
have  made  and  subscribed  a  declaration  in  the  form  of  schedule 
B  and  shall  have  delivered  or  transmitted  the  same  to  the 
returning-officer  who  shall  deliver  or  transmit  all  such  declara- 
tions to  the  council  clerk.''      Schedule  B  is  as  follows  : — '^  I, 
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A.B.,  having  been  elected  alderman  for  the  municipality  of  ,        ^^^- 

do  hereby  solemnly  declare^  &c.'*  EmparU 

Whitnbt. 

(y Connor,  for  the  applicant^  in  support  of  the  rule.  Even  if  a 
person  vote  who  has  not  subscribed  the  declaration  within  the 
meaning  of  the  Act^  still  under  the  Act  the  vote  is  not  bad^  but  the 
person  voting  incurs  certain  penalties.  Under  s.  48  an  alderman 
who  has  not  made  the  necessary  declaration  shall  forfeit  the  sum 
of  402.,  but  that  section  does  not  make  the  vote  of  such  an 
alderman  bad.  And  s.  49  makes  the  acts  of  an  alderman  good 
even  though  he  be  disqualified. 

[The  Ghhv  Justioi.  S.  49  does  not  apply;  there  was  no 
defect  in  his  election^  and  there  was  no  disqualification.] 

I  contend  there  was  a  disqualification^  and  that  that  section 
renders  his  acts  vaUd. 

[Ths  Cmif  Justice.  The  disqualification  in  s.  49  means  a 
disqualification  under  s.  33. 

Stiphxn^  J.  The  disqualification  means  for  election^  not 
anything  after  he  is  elected.] 

There  is  no  reason  to  limit  the  word  disqualification  in  that 
way.  It  would  be  highly  inconvenient  if  the  mayor  had  to  decide 
questions  of  this  sort. 

[Ths  CmBT  Justioi.  An  alderman  who  has  not  subscribed 
the  declaration  is  in  just  the  same  position  as  a  stranger^  and  if 
a  stranger  came  in  and  claimed  to  vote  the  mayor  would  certainly 
have  a  right  to  reject  his  vote.] 

If  the  votes  were  equal,  then  under  the  amending  Act  it  should 
have  been  determined  by  lot  who  was  to  be  mayor.  This 
declaration  was  subscribed;  subscription  does  not  necessarily 
mean  signing  at  the  foot,  it  is  sufficient  if  the  alderman  signs  his 
name  at  the  beginning  of  the  declaration.     It  has  been  decided 
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^^^'  that  the  word  "subscribe"  in  the  WilUAct,  7  WiU.  IV.  and  1  Vic. 
BwpaHe  c.  26^  8.  9^  does  not  necessarily  mean  to  "Write  nnder'' :  Roberta 
V.  PhilUps  (1).  If  the  word  used  had  been  "sign"  instead  of 
"  subscribe/'  it  is  clear  that  the  signature  at  the  banning  of 
the  declaration  would  have  been  sufficient :  Lemayne  t.  Stanley  (2). 
That  case  was  cited  in  Roberts  v.  Phillipa. 

[Thx  Chief  Justicb.  I  do  not  see  how  that  case  bears  on  this 
point.] 

Heydon,  for  the  respondent^  was  not  called  upon. 

Thb  GmsT  Justicb.  In  this  case  it  has  been  contended  by 
counsel  for  the  applicant  that^  although  Alderman  Lyttle  failed 
to  make  and  subscribe  the  declaration  required  by  section  34  of 
the  MunidpaUties  Act  of  1867^  the  mayor  was  bound  to  accept 
his  vote  and  leave  it  to  some  person  to  take  proceedings  against 
him  for  acting.  I  cannot  read  section  34  in  that  way.  That 
section  was  passed  with  the  manifest  object  of  preventing  any 
person  acting  as  mayor^  alderman^  or  auditor  until  he  has  done  a 
certain  thing.  And  if  a  statute  provides  that  a  person  is  not  to 
act,  then  I  take  it  that  those  who  deliberately  allow  him  to  act 
would  be  participes  crimima  in  the  breach  of  the  express 
stipulation  of  the  Act  of  Parliament. 

I  cannot  distinguish  the  case  of  an  alderman  claiming  to  vote, 
who  has  not  subscribed  the  declaration  required  by  section  34, 
from  the  case  of  a  stranger  walking  in  from  the  street  and  saying 
"  I  claim  to  vote.''  In  such  a  case  the  mayor  would  have  the 
right  to  say,  "You  cannot  vote  because  you  have  not  been 
elected."  So  here  he  had  the  right  to  say,  "  You  cannot  vote 
because  the  Legislature  says  you  cannot  act  until  you  have 
subscribed  the  required  declaration."  When  we  look  at  sections 
48  and  49,  they  certainly  do  not  throw  any  light  upon  the  case  at 
present  before  the  Court.  But  even  in  those  sections  I  see  nothing 
to  prevent  the  mayor  stopping  the  person  disqualified  from  acting. 

Secondly,  it  is  said  that  Alderman  Lyttle  has  subsoribed  the 

(I)  24  L.J.  Q.B.  171 ;  4  El.  &  Bl.  450;  C.L.B.  518  ;  1  Jar.  N.S.  444. 
(2)  8  LeT.  1. 


The  C  J. 
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declaration  in  schednle  B  within  the  meaning  of  the  34th  section.  ^^Q- 
I  am  of  opinion  that  he  has  not.  The  writing  the  name  in  the  £x  parte 
blank  space  of  the  form  indicated  by  the  letters  ^^A.B.''  merely 
identifies  the  person  making  the  declaration^  and  the  person  so 
filling  in  his  name  can  in  no  sense  be  said  to  have  subscribed  the 
declaration.  The  Municipalitiea  Act  now  before  me  is  annotated 
by  Mr.  St.  Jnlian,  who  was  a  good  authority  on  municipal 
aEhirs.  In  his  note  to  schedule  B  he  says^  ''The  declaration 
must  of  course  be  signed  by  the  declarant.'^  That  shews  what  a 
person  who  had  a  very  large  experience  in  municipal  matters, 
thought  was  necessary.     The  rule  must  be  discharged  with  costs. 

WiNDXYBR^  J.  T  am  entirely  of  the  same  opinion.  It  appears 
to  me  that  the  argument  that  the  declaration  in  schedule  B  of  the 
Act  was  subscribed  by  Alderman  Lyttle^  because  he  wrote  his 
name  in  the  place  where  the  letters  '^A.B.''  are,  is  utterly 
untenable  and  unarguable.  The  meaning  and  intention  of  section 
34  would  be  utterly  gone  if  the  filling  in  of  the  blank  space  by 
the  person  making  the  declaration  is  to  be  held  to  be  the 
subscription.  I  am  clearly  of  opinion  that  an  alderman  cannot 
act  until  he  has  subscribed  that  declaration,  and  I  think  it  highly 
expedient  that  it  should  be  so. 

Stxfhxn,  J.  I  concur.  In  the  case  of  Ex  parte  SaviUe  (3)  it 
was  decided  that  an  alderman  cannot  be  ousted  until  he  has 
subscribed  the  declaration ;  that  is  to  say,  that  he  does  not  in  fact 
become  an  alderman.  That  being  so,  I  am  clearly  of  opinion 
that  he  is  not  eutitied  to  vote. 

Rule  discharged  with  costs. 

Attorney  for  applicant :  Dickson. 

Attorney  for  respondent :  Aithen, 

(8)  7  S.C.K.  198. 
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1890^  NICHOLLS  (oAnartOB,)  v.  LEE  (apflioaitt). 

~      ~  Seal  Property  Act,  s.  2S— Notice  to  the  Registrar-General — Cavectt  lapeinff — 

^"^  ^^-  Waiver. 

The  C.J.  On  an  application  to  set  aside  an  order  [whereby  the  Begistrar-General  was 
Windeyer  J.  restrained  from  bringing  certain  lands  under  the  Seal  Properiff  Aoi]  on  the 
8i  ^hen  J  S*'^^'^^  ^^^  ^^®  Court  had  no  power  to  make  the  order,  as  the  caveat  had  lapsed 
by  reason  of  the  notice  required  by  s.  28  of  the  Real  Property  Aet  not  having 
been  given  to  the  Begistrar-General,  it  was  contended,  first,  that  that  part  of  the 
section,  which  provides  for  the  notice,  was  directory  and  not  imperative,  and 
secondly,  that  the  applicant  had  waived  his  right  to  raise  that  point,  as  tiie 
caveator  had  issued  a  writ  of  ejectment  and  the  applicant  had  appeared  to  the 
writ. 

Seld,  that  the  caveat  had  lapsed  by  reason  of  the  failure  to  give  the  required 
notice,  and  secondly  tiiat  the  applicant  being  unaware  at  the  time  he  appeared 
to  the  writ  of  ejectment,  that  notice  had  not  been  given,  could  not  be  said  to 
have  waived  the  point. 

This  was  an  application  by  Lee  to  set  aside  an  order  made  by 
tbe  Fnll  Court  on  tbe  80th  November,  1889. 

The  facts  of  this  case  were  as  follows : — On  the  4th  July,  1887, 
Lee  applied  to  bring  certain  land  under  the  Becd  Property  Act. 
On  the  25th  August  of  that  year  Nicholls  (the  caveator)  lodged 
a  caveat  with  the  Begistrar-G-eneral  forbidding  the  bringing  of 
such  land  under  the  provisions  of  the  Act.  On  the  29th  August 
the  caveator  issued  a  writ  of  ejectment  agfainst  the  applicant  to 
recover  possession  of  this  land ;  this  writ  was  renewed  on  the 
28th  November  and  served  on  the  applicant,  who  appeared  thereto 
on  the  10th  December.  After  this  various  proceedings  were 
taken  by  both  parties  to  the  action  in  consequence  of  the  death 
of  the  applicant  and  the  necessity  of  making  his  legal  represen- 
tatives parties  to  the  action.  On  the  25th  April,  1889,  the  case 
was  set  down  for  trial  for  the.  13th  June,  but  notice  of  trial  was 
countermanded  by  the  solicitors  for  the  caveator.  On  the  22nd 
November,  the  case  not  then  having  come  on  for  trial,  it  was 
discovered  that  the  caveator  had  given  no  written  notice  to  the 
Begistrar-G^neral  that  he  had  taken  proceedings  to  establish  his 
title  as  required  by  s.  23  of  the  Real  Property  Act.  The 
applicant  thereupon  called  upon  the  Begistrar-Gleneral  to  issue  a 
certificate  of  title  for  the  said  land.    The  Begistrar-G-eneral  then 


VOL.  XI.]  CASES  AT  LAW.  128 

gave  notioe  to  the  caveator  that  he  would  issue  a  certificate  of       i^00« 
title  to  the  applicant  nnless  an  order  restraimng  him  from    Nioholls 
bringing  the  land  nnder  the  Act  was  obtained  from  the  Ooort.       j^^ 
In  consequence  of  this  notice  the  caveator  applied  ex  parte  to  the 
Court  and  obtained  the  order  of  the  30th  November,  1889, 
whereby  the  Registrar-General  was  restrained  from  issuing  a 
certificate  of  title  for  the  said  land.     It  was  now  sought  to  set 
aside  this  order  on  the  ground  that,  the  caveat  having  lapsed  by 
reason  of  the  notice  required  by  s.  23  of  the  Act  not  having  been 
given,  the  Court  had  no  power  to  make  the  order. 

Rule  nisi  calling  upon  the  caveator  to  shew  cause  why  this 
order  should  not  be  set  aside  was  granted  on  the  21st  February, 
1890. 

Sedomons,  Q.C.,  O^OonnoVf  <$*  Coghlan  for  the  applicant  in 
support  of  the  rule.  Section  23  of  the  Real  Property  Act  is 
absolutely  peremptory.  It  is  not  only  necessary  under  that 
section  for  the  caveator  to  take  proceedings  but  also  to  give 
notice  to  the  Registrar-General  that  those  proceedings  have  been 
taken,  otherwise  '^the  caveat  shall  be  deemed  to  have  lapsed.'' 
The  Court  has  frequently  held  that  the  caveator  must  take 
proceedings  within  the  three  months,  and  we  contend  that  the 
giving  notice  to  the  Registrar-General  is  also  necessary. 
Inunediately  the  applicant  discovered  that  the  notice  had  not 
been  g^ven  to  the  Registrar-General,  he  applied  to  him  for  a 
certificate  of  title.  The  Registrar-General  then  gave  notice  to 
the  other  side  that  a  certificate  would  issue  unless  an  order  was 
obtained  from  Court  restraining  him  issuing  a  certificate.  It  was 
then  that  the  caveator  obtained  that  order. 

[The  Chisf  Justicb.  I  hardly  think  the  Court  would  have 
made  that  order  if  the  facts  of  the  case  had  been  fully  before  the 
Court. 

Sly.  It  was  on  an  affidavit  setting  forth  all  the  facts  that  I 
obtained  that  order. 

Stiphsv,  J*    Was  that  affidavit  read  to  the  Court  ? 
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1890.  Sly,    No.     I  do  not  think  the  affidavit  was  read,  but  tlie  facts 

NicROLM    were  explained  to  the  Court. 


r. 
Ln. 


Btsphsk,  J.  I  do  not  think  that  it  oonld  have  been  pointed 
oat  to  the  Gonrt  that  no  notice  had  been  given  to  the  Begistrar- 
General. 

Sly,    I  explained  that  to  the  Court.] 

The  Court  has  decided  in  Oliaaold  v.  BeUomi  (1)  that  the 
Legislature  having  fixed  a  Limit  of  three  months  within  which 
the  caveator  is  to  take  proceedings,  the  Court  has  no  power  to 
extend  that  time.  The  Court  has  no  power  to  say  that  notice 
need  not  be  given  under  the  28rd  section.  It  has  also  been  held 
in  Victoria,  under  an  Act  similar  to  our  Act,  that  the  Court 
has  no  power  to  revive  a  caveat :  JEx  parte  Aylwm  (2). 

The  Attomey-Oeneral  ^  Sly,  for  the  caveator,  shewed  oanse. 
That  part  of  s.  23  which  requires  notice  to  be  g^ven  is  directory 
and  not  imperative.  The  caveator  might  be  prejudiced  by  not 
giving  the  Registrar-General  the  required  notice  because  he 
might  issue  a  certificate  of  title  to  the  applicant,  but  the  applicant 
cannot  be  prejudiced,  and  therefore  cannot  take  advantage  of 
the  failure  to  give  notice. 

[The  Chief  Justice.  Uow  can  we  hold  that  that  provision  of 
the  Act  is  only  directory  f 

WiNDBYEB,  J.  If  the  taking  proceedings  within  the  three 
months  is  imperative,  the  giving  notice  must  also  be  imperative.] 

The  object  of  this  Act  was  not  to  facilitate  a  person  getting  a 
title  to  land.  Its  sole  object  was  that  of  simplifying  the  process, 
previously  most  cumbrous  and  burdensome,  by  which  property 
might  be  transferred :  Ex  parte  Hamilton  (3).  It  is  laid  down 
in  the  Liverpool  Borough  Bank  v.  Turner  (4)  that  ''no  universal 

(1)  10  N.8.W.  L.B.  Eq.  187;  6  (8)  8  S.CU.  811. 
Wjr.  29.  (4)  80  L.J.  Ch.  879. 

(2)  4  y.L.fi.  116. 
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Tfole  can  be  laid  down  for  the  construction  of  Btatntes  as  to        ^^^* 
whether  mandatory  enactments  shall   be  considered  directory    Nigholm 
only  or  obligatory,  with  an  implied  nullification  for  disobedience.        j^^^ 
It  is  the   duty  of  Courts  of  justice  to  try  to  get  at  the  real 
intention  of  the  Legislature  by  carefully  attending  to  the  whole 
scope  of  the  statute  to  be  considered. '^ 

Where  the  literal  construction  of  a  section  will  lead  to  a 
conclusion  which  is  not  in  accordance  with  the  whole  Act^  the 
Court  will  not  put  a  literal  construction  on  it :  Manning  v.  The 
Oomm%8sionera  for  Western  Australia  (5). 

The  applicant  has  waived  his  right  to  take  this  point  now,  for 
he  appeared  to  the  writ  of  ejectment  long  after  the  caveator 
should  have  given  notice  to  the  Registrar-General.  He  should 
have  made  enquiry  at  the  Begistrar-G^neraPs  office  whether  the 
caveator  had  complied  with  s.  28.  It  is  now  more  than  two 
years  since  this  notice  should  have  been  given,  and  the  applicant 
has  been  a  party  to  all  the  proceedings  that  have  been  taken.  A 
person  can  waive  the  benefit  of  an  Act  of  Parliament,  although 
his  rights  only  depend  on  that  Act:  Parker  v.  Bowman  (6). 
Where  the  applicant  has  by  his  conduct  led  the  caveator  to 
suppose  that  he  is  not  going  to  take  advantage  of  his  rights 
under  the  Act  of  Parliament,  he  cannot  turn  round  after  the 
lapse  of  so  long  a  time  and  enforce  those  rights  against  the 
caveator  :  Hughes  v.  Metropolitan  Railway  Oo.  (7). 

The  Ghibf  Justice.  It  appears  to  me  that  the  order  of  the 
30th  November  must  be  set  aside.  It  is  quite  clear  on  authority 
that  that  order  was  made  without  any  power  ii^  the  Court  to  make 
it,  and  was  made  without  sufficient  information  of  the  facts.  The 
Court  would  not  have  granted  such  an  order  if  it  had  been  aware 
that  the  caveator  had  not  complied  with  the  provisions  of  s.  28 
of  the  Real  Property  Act.  Dr.  Sly  has  stated  that  when  he 
moved  for  the  injunction  he  informed  the  Court  of  the  fact  that 
the  notice  required  by  that  section  had  not  been  given  to  the 
Begistrar-Gteneral,  but  if  so  the  Court  did  not  see  the  effect  of  it. 
It  is  quite  clear  that  the  caveat  lapsed  by  reason  of  the  caveator 

(5)  Cited  from  a  nevrspaper  report ;        (6)  6  S.C.B.  101. 
16  App.  Ca.  195.  (7)  2  App.  Ca.  489. 
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1890.  not  having  given  notice  to  tlie  Registrar-General,  and  there  is  no 
NicHOLLB    power  in  the  Goart  to  revive  the  caveat.     If  the  Court  has  snch 

Ln.  power  there  is  no  use  in  the  words  at  the  beginning  of  the 
The  O.J.  s^^ion  ''  after  the  expiration  of  three  months  from  the  receipt 
thereof  the  caveat  shall  be  deemed  to  have  lapsed/'  if  certain 
steps  are  not  taken,  one  being  the  giving  of  notice  to  the 
Registrar-Greneral.  The  caveat  in  the  present  case  had  lapsed 
before  the  writ  was  served  upon  the  applicant  by  the  caveator. 
It  is  said  that  the  applicant  has  waived  the  notice,  but  it  is  clear 
that  he  did  not  know  that  this  step  had  not  been  taken,  and  I 
cannot  see  how  the  applicant  can  be  said  to  have  waived  the 
giving  of  notice  to  the  Reg^strar-G-eneral  when  he  was  unaware 
that  such  notice  had  not  been  g^ven,  merely  because  he  appeared 
to  defend  the  action  of  ejectment. 

WiMDBYKB,  J.  I  am  of  the  same  opinion.  The  terms  of  s.  23 
are  peremptory,  which  provide  that  a  caveat  shall  be  deemed  to 
have  lapsed  at  the  expiration  of  three  months  unless  two  things 
are  done.  First,  the  caveator  must  take  proceedings  in  a  Court 
of  competent  jurisdiction  to  establish  his  title,  and  secondly,  he 
must  give  written  notice  thereof  to  the  Registrar-General.  It 
appears  to  me  idle  to  contend  that,  assuming  the  first  to  be 
peremptory,  the  second  is  only  directory.  If  the  attention  of  the 
Court  had  been  called  to  the  facts  of  this  case  as  now  presented 
to  us,  the  order  of  the  80th  November,  1889,  would  never  have 
been  made. 


Stkphisn,  J.    I  concur. 


Rule  ahsolute  to  set  aside  order, 
with  costs. 


Attorneys  for  the  applicant :  Urquhart  8f  Steele. 

Attorneys  for  the  caveator :  Sly  Sf  Hamilton. 

[On   5th   August  leave  to  appeal  to  the  Privy  Council  was 
granted.] 


VOL.  XI.]  CASES  AT  LAW.  127 


JAQUES  ▼.  STAFFOBD.  2890 

Cnmn  L^ndt  Aei  of  1884  (48    Vie,  No.  18),  w.  4,  86,  88  ^  90— Meaning  of       ^^j^"" 
"  Crown  land*  '*—Interpretation  elauM. 

The  irordB,  "  Grown  landi/'  in  8.  90  of  the  Crown  Landt  Act  of  1884  do  not      The  C.J. 
inelnde  lands  held  under  a  paetoral  leaae.  Steph^  J. 

In  8.  4  '<  oontezt"  means,  not  the  part  which  immediately  preoedes  or  follows      ^^  j^ 
a  section,  but  the  whole  Act. 

SembU,  **  Crown  lands^  in  s.  86  do  not  mean  Crown  lands  as  defined  in  the 
4£h  section  of  the  Act. 

Spscial  0A81,  stated  by  consent^  under  the  provisions  of  the 

17  Vic.  No.  21,  s.  4&,  and  porsnant  to  an  order  of  Mr.  Justice 

Foster,  made  on  14th  February,  1890. 

1.  This  is  an  action  of  trespass,  brought  by  the  plaintiff  on 
ihe  14th  day  of  May,  a.d.  1889,  to  recover  damages  from  the 
defendant  under  the  following  circumstances  : — 

2.  The  plaintiff  for  a  number  of  years  has  been  the  pastoral 
tenant  of  a  station  or  mn  named  "  Therribri,''  in  the  district  of 
Narrabri,  and  upon  the  passing  of  the  Orovm  Lands  Act  of  1884, 
ihe  plaintiff  duly  and  in  accordance  with  the  4th  part  of  the 
said  Act,  caused  the  said  station  to  be  divided  into  two  parts,  and 
obtained  a  pastoral  lease  of  the  leasehold  area  thereof,  which 
was  duly  notified  on  11th  July,  1885. 

3.  Within  the  boundaries  of  the  said  leasehold  area  was  a 
certain  parcel  of  land  known  as  reserve  No.  52,  which  had  been 
reserved  from  lease  by  a  notification  in  the  Oovemment  Ocusette 
of  the  9th  of  March,  1858,  in  accordance  with  the  laws  then  in 
force  relating  to  Grown  lands. 

4.  On  the  18th  August,  1888,  by  notification  in  the  Oovemment 
O^QzeUe,  the  said  reserve  from  lease  was  duly  cancelled. 

5.  Since  the  date  of  the  said  cancellation  in  the  last  paragraph 
mentioned,  the  lands  therein  mentioned  have  been  in  the 
possession  of  the  plaintiff  and  used  by  him  continuously  until  his 
possession  was  interfered  with  by  the  defendant  as  hereinafter 
mentioned. 

6.  On  the  Srd  of  December,  1887,  by  notification  in  the 
Qotemment  Gazette,  it  was  declared  that  '^  special  lease ''  should 
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1890.       te  a  public  purpose  within  the  meaning  of  snb-section  7  of  the 
Jaqubs      78th  section  of  the  said  Act. 
Stafford.        ^'  ^7  notification  in  the  Government  Gazette  of  the  21st  of 
August,  1888,  "  irrigation  '*  was  declared  to  be  a  purpose  for 
special  lease  under  s.  90  of  the  Orawn  Lands  Act  of  1884. 

8.  Prior  to  the  28rd  day  of  February,  1889,  the  defendant 
duly  and  in  accordance  with  the  provisions  of  the  Orown  Lands 
Act  of  1884,  and  of  the  regulations  made  and  in  force  thereunder, 
made  application  under  s.  90  of  the  said  Act  for  special 
lease  to  him  of  320  acres  of  land  for  irrigation,  the  said  land 
forming  part  of  the  lands  formerly  known  as  reserve  No.  52 
in  the  Srd  paragfraph  mentioned,  and  being  the  lands  which 
plaintifE  complains  of  as  haying  been  trespassed  upon  by  the 
defendant. 

9.  On  the  23rd  February,  a.d.  1889,  by  notification  in  the 
Oovemment  Gazette,  it  was  declared  that,  in  pursuance  of  the 
provisions  of  the  108th  section  of  the  said  Act,  certain  land 
specified  in  a  schedule  thereto,  and  being  the  said  320  acres 
in  the  8th  paragraph  mentioned,  was  withdrawn  from  lease  for 
irrigation. 

10.  A  lease  of  the  said  320  acres  for  irrigation  was  granted  to 
the  defendant  and  notified  in  the  Government  Gazette  on  the  8th 
March,  1889. 

11.  Since  the  granting  of  the  said  lease  the  defendant  has 
entered  upon  and  made  use  of  the  said  lands,  and  has  prevented 
the  plaintiff  from  possessing  and  making  use  of  the  same  as 
theretofore,  and  it  is  in  respect  of  this  entering  upon  and  using 
of  the  said  lands  that  the  plaintiff  seeks  damages  for  trespass 
from  the  defendant. 

12.  The  plaintiff  contends  that  the  said  lease  to  the  defendant 
is  invalid,  upon  the  grounds,  among  others,  that  the  lands  formed 
part  of  the  plaintiff^s  pastoral  holding  and  leasehold  area,  and 
were  never  duly  withdrawn  from  lease ;  that  if  the  land  could 
legally  be  withdrawn  from  lease  under  s.  78^  '' irrigation '^ 
was  never  declared  a  public  purpose  under  that  section ;  that 
the  notification  of  3rd  December,  1887,  was  invalid^  and 
''  special  lease ''  could  not  be  a  public  purpose  within  that  section; 
that  nothing  has  been  done  to  deprive  the  plaintiff  of  his  rights 
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as  [MMtoral  tenant ;  that  "  irrigation  "  was  never  declared  to  be       ^^^' 
a  public  purpose  under  s.  108.  Jaqubs 

13.  On  the  other  hand  the  defendant  contends  the  contrary^    Stafpohd. 
and  alleges  that  the  said  lease  is  valid. 

14.  If  the  Court  shall  be  of  opinion  that  the  defendant's  lease 
is  valid^  judgment  is  to  be  given  for  the  defendant  with  his  costs 
of  suit. 

15.  If  the  Court  shall  be  of  opinion  that  the  said  lease  is 
invalid,  judgment  is  to  be  given  for  the  plaintiff  for  such  sum 
for  damages  as  may  be  hereafter  assessed,  as  in  the  next 
paragraph  mentioned,  with  his  costs  of  suit. 

16.  In  the  event  of  judgment  being  for  the  plaintiff,  the 
amount  of  damages  is  to  be  ascertained  by  Mr.  William  Pirie  of 
Terriaro,  who  is  chosen  as  sole  arbitrator  by  consent  of  both  parties, 
and  who,  it  is  agreed,  shall  report  his  finding  to  this  honourable 
Court,  and  the  plaintiff  shall  thereupon  be  entitled  to  judgment 
for  the  amount  of  the  said  finding,  and  costs  of  suit,  and  of  the 
arbitration  and  award. 

17.  In  the  event  of  the  said  William  Pirie  being  unable  or 
unwilling  to  act  as  such  arbitrator,  the  parties  shall  appoint  some 
person  in  his  place,  and  if  they  are  unable  to  agree  in  such 
appointment  it  shall  be  lawful  for  a  Judge  of  the  Supreme  Court 
in  Chambers  to  appoint  some  one  to  act  as  such  sole  arbitrator. 

Salomons,  Q.C.  {0.  B.  Stephen  with  him),  for  the  plaintiff.  Crown 
lands  in  s«  90  of  the  Orown  Lands  Act  of  1884  cannot  refer  to 
lands  already  under  lease  to  a  pastoral  tenant,  which  form  part 
of  the  leasehold  area.  The  G-ovemment  already  having  granted 
a  lease  to  the  pastoral  tenant,  could  not  grant  another  lease  of 
the  same  land  to  someone  else.  There  cannot  be  a  lease  upon  a 
lease. 

[Pring  refers  to  s.  85  (8),  which  provides  that  ''a  lease  under 
this  section  shall  not  exempt  the  land  leased  from  sale,  or  special 
or  conditional  lease.''] 

I  do  not  refer  to  anything  under  that  section. 

[The  Chief  Justice.     That  sub-section  is  in  your  favour.] 
» J3.W.B.,  Vol.  XL,  Law.  I 
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^^^'  On  the  maxim  expressio  unius  I  could  make  use  of  that  section, 

Jaquks  but  it  is  not  necessary  in  support  of  this  case.  Under  s.  90  the 
Staffoud.  Grovernor  may  lease  Crown  lands  for  any  of  the  purposes  therein 
specified.  In  the  interpretation  clause  Crown  lands  are  defined 
as  ^Mands  vested  m  Her  Majesty  and  not  permanently 
dedicated  to  any  public  purpose  or  granted  or  lawfully 
contracted  to  be  granted  in  fee  simple  under  the  Act.''  I  admit 
that  the  leasehold  area  would  come  within  that  definition,  but 
there  is  the  proviso — "  unless  the  context  necessarily  requires 
a  different  meaning.''  In  this  section  the  context  does 
necessarily  require  a  different  meaning ;  Crown  lands  cannot 
mean  lands  in  a  leasehold  area  under  lease  to  a  pastoral  tenant. 
Those  lands  can  only  be  withdrawn  from  lease  for  a  ^'public 
purpose":  s.  78  (7).  A  public  purpose  is  defined  in  the 
interpretation  clause  (s.  4),  as  meaning  and  including  "  in 
addition  to  any  purpose  specified  in  any  section  of  the  Act,  any 
purpose  declared  by  the  Governor  by  notification  in  the  Oazette 
to  be  a  public  purpose  within  the  meaning  of  such  section." 
Purposes  under  s.  90  are  not  public  purposes.  The  leases  under 
that  section  are  not  granted  for  public  purposes,  but  to  any 
private  individual  who  desires  to  erect  on  the  land  any  of  the 
works  specified  in  that  section.  If  irrigation  had  been  declared 
a  public  purpose,  and  this  land  had  been  withdrawn  under  s.  78 
(sub-s.  7),  that  would  have  been  perfectly  valid,  and  the  plaintiff 
would  have  been  entitled  to  compensation  for  the  unexpired 
term  of  the  lease  and  for  the  improvements  on  the  land.  That 
course  was  not  adopted.  If  Crown  lands  in  that  section  include 
the  leasehold  area,  then  the  Government  can  grant  a  lease  upon 
a  lease.  Although  the  land  is  already  under  lease  to  the  pastoral 
tenant,  the  Government  can  grant  another  lease  to  another 
person  of  exactly  the  same  land  for  the  purpose  of  erecting  a 
dam,  to  another  for  the  purpose  of  erecting  a  slaughter-house^ 
and  so  on  ad  infinitum.  This  is  an  attempt  on  the  part  of  the 
Government  to  take  a  man's  land  for  a  private  purpose  without 
giving  him  compensation,  when  under  the  Act  the  Government 
could  not  even  take  the  same  land  for  a  public  purpose  without 
giving  him  compensation. 

[FosTKB,  J.     Is  this  land  open  to  selection  ?] 
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No ;  it  is  the  leasehold  area,  and  as  such  is  exempt,  not  only        ^^^' 
from  conditional  sale  but  also  from  conditional  lease:   In  re      Jaqubb 
Parry  (1).     If  this  land  can  be  taken  in  this  way,  and  a  lease  be    Stafford. 
granted,  then  in  the  event  of  the  lessee  not  fulfilling  the  conditions 
of  the  lease,  the  lease  would  be  forfeited,  and  the  land  would 
become  open  for  selection. 

[The  Ghikv  Justice.  Yes,  then  EdoU  v.  Tearle  (2)  would 
apply.] 

That  is  to  say,  though  the  Act  specially  exempts  the  land  from 
conditional  sale,  s.  21  (8),  yet  in  this  way  it  may  become  open  for 
selection.  ''  Grown  lands''  in  s.  90  must  be  limited  to 
unappropriated  Grown  lands,  or  lands  which  have  been  with- 
drawn from  lease  for  a  public  purpose. 

• 
[Stxphxm,  J.     What  is  the   meaning  of   Grown  lands  in  s. 
104?] 

Grown  lands  in  that  section  must  also  have  the  same 
construction  as  in  s.  90. 

Pring  for  the  defendant.  If  the  Legislature  had  intended 
that  Grown  lands  should  mean  what  my  learned  friend  suggests, 
it  would  have  used  another  expression.  There  is  a  phrase  in 
the  Act  which  exactly  bears  the  interpretation  which  he  wishes 
to  put  on  *^  Grown  lands."  If  unappropriated  land  is  meant, 
then  the  proper  term  would  be  ''  vacant  land,"  which  is  defined 
as  ''  land  not  alienated  by  or  held  under  any  lease  or  promise  of 
lease  or  license  from  the  Grown." 

[Thb  Ghiev  Justice.  If  '^  Grown  lands"  in  s.  90  include  the 
leasehold  area,  what  is  to  prevent  improvements  being  taken 
without  compensation  in  the  case  of  lands  being  leased  under 
that  section  ?] 

There  is  that  difficulty,  no  doubt.     It  has  been  said  that  the 
Governor  might  grant  a  lease  under  that  section,  and  imme- 
(1)  8  N.8.W.  L.E.  248.  (2)  8  N.S.W.  L.E.  618. 
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^^^'  diately  afterwards  grant  another  lease  of  exactly  the  same  land 
Jaquxb  to  someone  else;  bnt  the  Governor  having  gfranted  the  first 
Stafford,  lease,  his  power  wonld  be  exhausted  as  to  that  piece  of  land* 
It  is  clear,  too,  beyond  all  doubt,  that  the  Act  does  contemplate 
snch  a  thing  as  a  lease  upon  a  lease :  snb*s.  8  of  s.  85.  If 
Crown  lands  are  not  to  be  construed  according  to  the 
interpretation  clause,  why  did  not  the  Legislature  do  as  it  did  in 
8.  89  and  specially  define  what  it  meant  f  '^  Crown  lands"  in  s. 
98  include  the  leasehold  area.  In  the  Lands  Act  of  1889,  s.  36, 
the  expression  '^  Crown  lands"  is  used  in  the  ordinary  sense,  and 
then  the  section  excepts  lands  ''being  under  pastoral  lease." 
All  through  both  these  Acts,  wherever  the  Legislature  has 
intended  that  leasehold  lands  should  be  excluded,  it  has 
specially  done  so.  In  s.  48  there  is  no  exemption  of  leasehold 
lands,  and  it  has  never  been  doubted  that  a  mining  lease  can  be 
granted  with  respect  to  leasehold  lands. 

[Foster,  J.  A  lease  to  mine  land  would  not  be  inconsistent 
with  a  lease  to  graze  over  the  same  land.] 

None  of  the  purposes  in  s.  90  are  inconsistent  with  the 
occupation  of  land  for  pastoral  purposes.  Wherever  the  Legis- 
lature has  meant  to  cut  down  the  meaning  of  Crown  lands,  it 
.  has  done  so  expressly.  If  Mr.  Salomons^  contention  is  right, 
then  in  every  case  that  comes  before  the  Court  the  Court  will 
have  to  put  an  interpretation  on  the  term  ''Crown  lands.^' 
Although  the  leases  under  s.  90  may  be  granted  to  a  private 
individual,  still  the  purposes  for  which  the  leases  may  be  granted 
under  that  section  are  all  of  a  public  nature. 

Salomons,  Q.C.,  in  reply.  My  learned  friend  wants  to  take 
out  of  s.  4  the  words  "  unless  the  context  necessarily  requires  a 
different  meaning.'^  The  Court  must,  in  every  case,  interpret 
the  meaning  of  "  Crown  lands."  The  case  of  a  mining  lease  is 
very  different  to  a  lease  under  s.  90.  Under  that  section  the 
lessee  has  a  right  to  the  surface,  but  a  lessee,  under  a  mining 
lease,  has  no  such  right. 
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Th*  Chisv  Ju8TICK.     In  any  remarks  I  may  now  make  about       ^^^- 
the  Oroum  Lands  Act,  I  must  be  taken  to  ezolnde  the  new  Land      Jaqxtbs 
Act  of  1889,  as  no  question  under  that  Act  has  come  before  the    stjJwobli^, 
Oourt^  and  we  only  have  to  do  with  the  question  which  arises 
under  the  Act  of  1884,  and  the  intention  of  the  framers  of  that 
Act  at  the  time  when  it  oame  into  force. 

In  my  opinion  it  is  not  possible  for  any  Bench  to  be  certain 
that  the  decision  they  are  giving  upon  any  point  arising  under 
the  Act  of  1884  (or  indeed  any  of  the  previous  Acts)  is  correctly 
expressing  the  intention  of  the  Legislature.  Nor  can  I  in  any 
way  be  certain  that  the  decision  I  have  arrived  at  in  this  matter 
is  a  decision  which  will  be  upheld  in  the  event  of  this  case  being 
brought  before  the  Privy  Council.  That  very  able^  distinguished, 
and  learned  body  in  my  experience  have  generally  taken  a 
different  view  of  the  Land  Acts  of  the  colony  from  that  taken  by 
the  various  Judges  of  this  Bench  who  have  from  time  to  time  had 
occasion  to  construe  these  different  Acts  of  Parliament;  however 
this  may  be,  this  Court  has  as  best  it  can  to  consider  only  the 
Act  of  Parliament  and  endeavour  from  the  most  imperfect 
materials  it  presents  to  ascertain  the  intention  of  the  Legislature 
as  expressed  in  the  words  of  the  Act. 

The  argument  advanced  on  behalf  of  the  plaintiff,  for  whom 
Mr.  Salomons  appears,  is  that  the  words  ''Crown  lands''  in  the 
90th  section  of  the  Act  do  not  come  within  the  definition  of 
Crown  lands  as  interpreted  in  the  4th  section  of  the  Act,  but  that 
they  come  within  the  exception  clause  of  that  section,  that  is  to 
say,  that  the  ''context  necessarily  requires  a  different  meaning.'' 
Grown  lands  are  defined  by  s.  4  to  mean  "  lands  vested  in  Her 
Majesty  and  not  permanently  dedicated  to  any  public  purpose, 
or  granted  or  lawfully  contracted  to  be  granted  in  fee  simple 
under  this  Act,  or  of  any  of  the  Acts  hereby  repealed."  Well, 
it  is  quite  clear  that  pastoral  leases  are  leases  of  lands 
which  are  vested  in  Her  Majesty  and  are  not  dedicated, 
granted,  or  lawfully  contracted  to  be  gpranted,  within  the 
meaning  of  that  definition,  and  that  if  we  are  bound  by  that 
definition^  pastoral  leases  are  open  to  lease  for  special  purposes. 
My  opinion  is  that  the  context  (and  by  context  I  understand 
not  the  part  which  immediately  precedes  or  follows  the  section, 
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1890.  but  the  whole  Act  of  Parliament)  does  require  a  different 
Jaques  construction  to  be  placed  on  these  words  ^^  Grown  lands.^' 
Staffobd.  What  is  to  be  gathered  from  the  Acts  of  Parliament  as  to  the 
The  0. J.  i^^^^ion  of  the  Legislature  upon  the  subject  of  these  pastoral 
leases?  Before  the  passing  of  the  Orown  Lands  Act  of  1884 
the  pastoral  tenant  of  the  Grown  was  liable  to  have  a  certain 
portion  of  his  leased  land  taken  from  him  every  Thursday — ^that 
being  the  Land  Office  day.  The  Orotic  Lands  Act  of  1884 
contained  certain  provisions  by  which  these  pastoral  tenants 
were  required^  in  the  first  instance,  to  send  in  a  scheme  to  the 
Minister^  which  divided  the  Grown  lands  contained  in  their 
runs  into  two  portions,  and  the  Minister  either  approved  of 
or  altered  it.  Finally,  the  runs  were  divided  into  two  distinct 
portions,  one  known  as  the  ^'resumed  area/'  over  which  the 
lessee  could  have  an  occupation  license^  but  which  was  open 
to  be  taken  from  him  at  any  time  by  way  of  conditional  purchase 
and  conditional  lease.  Of  the  other  portion,  which  was  called 
the  '' pastoral  area,''  the  lessee  was  to  have  a  lease  for  15  years 
in  certain  portions  of  the  colony,  in  others  10  years,  and  in  others 
5  years ;  and  that  portion  was  made  by  Act  of  Parliament  exempt 
from  conditional  sale  and  also  from  conditional  lease,  as  was  laid 
down  in  the  case  of  In  re  Parry  (3),  to  which  reference  has  been 
made  in  the  course  of  the  argument :  in  other  words,  as  to  one 
half  of  his  leased  land  he  was  to  have  a  fixed  tenure. 

It  is  evident,  therefore,  that  the  Legislature,  seeing  the  evils 
which  were  permitted  under  the  former  system  of  the  land  laws 
in  the  colony,  was  desirous  that,  while  one  portion  of  the  pastoral 
lessee's  run  should  be  open  to  selection,  the  other  portion  should 
be  free  from  interference  during  the  term  of  his  lease.  That 
being  the  intention  of  the  Legislature,  as  evinced  by  the  passing 
of  this  Act  of  Parliament,  the  Gourt  is  now  asked  to  say  that 
under  this  90th  section  the  lessee  of  a  pastoral  area  is  still  liable 
to  have  a  portion  of  his  run  [up  to  as  much  as  320  acres]  taken 
from  himj  not  for  public  purposes  but  by  private  individuals^ 
and  that  this  may  be  done  at  any  time  that  His  Excellency  the 
Governor  thinks  fit  to  grant  a  lease.  Well,  we  know  that  **  the 
Governor  "  means  the  Governor,  with  the  advice  of  the  Executive 

(8)  8  N.8.W.  L.R.  212. 
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Connci] ;  and  we  also  know  tliat  the  term  "  with  the  advice  of        ^890. 
the  Executive  CoanciP^  means  with  the  advice  of  the  Minister      Jaquxb 
having  charge  of  the  Lands  Department.     It  comes,  then^  to    staxtobd 
this — ^that  the  Legislature  manifestly  intending  that  the  pastoral     j^^  qj 
lessee  should  have  his  lease  free  from  interruption  for  the  time 
mentioned,  at  an  increased  rental,  yet  if  Mr.  Pring^a  contention 
be  correct,  he  is  nevertheless  to  be  at  the  beck  of  the  Minister, 
is  to  be  subject  to  this  grave  interference  with  his  rights,  and 
the  Grovemor,  with  the  advice  of  the  Executive  Council,  may 
grant  any  number  of  leases  he  thinks  fit  under  s.  90  for  terms 
exceeding  the  term  of  the  pastoral  lease  itself.     Well,  seeing  the 
very  great  evil  which  would  flow  from  such  an  interpretation  of 
the  A.ct,  I  think  the  Court  is  entitled  to  put  a  construction  upon 
the  words  "  Crown  lands''  which  will  prevent  any  such  mischief. 
Then  let  us  look  at  the  other  sections  of  the  Act.     Section  86 
provides  that  '^the  Minister,  on   the   recommendation   of  the 
Local  Land  Board  may  declare    any   Crown  lands  wholly   or 
partly  covered  by  scrub  or  other  noxious  undergrowth  to  be 
scrub  lands.''     Now,  do  the  words  Crown  lands  in  that  section 
mean  Crown  lands  under  pastoral  leases  7     I  think  it  is  quite  clear 
that  they  do  not.     The  next  section  provides  for  the  leasing  of 
scrub  lands,  and  if  the  words  "  Crown  lands"  in  the  preceding 
section  apply  to  pastoral   leases  the  Executive  Council  would 
only  have  to  declare  a  large  portion  of  any  pastoral  lessee's  run 
to  be  scrub  lands,  and  thus  defraud  him  of  his  just  rights.     It 
is  quite  clear  on  reading  the  88th  section  that  the  Executive 
Council  could  do  nothing  of  the  kind,  because  under  that  section 
if  land  which  was  under  pa  storal  lease  contained  scrub  land,  the 
lessee  had  a  right  to  apply  to  have  that  portion  of  his  lease 
resumed  by  the  Crown,  and  then  he  had  a  pre-emptive  right  to 
have  a  lease  made  to  him  of  the  scrub  land  at  a  lower  rental.     It 
is  clear  from  this  section,  therefore,  that  the  words  ''  Crown 
lands"  in  section  86  can  not  mean  Crown  lands  as  defined  in  the 
4ih  section   of  the  Act.     So,  I   think,  the   same  construction 
ought  to  be  given  to  the  meaning  of  the  words  "  Crown  lands" 
under  the  90th  section.     If  they  do  mean  ''  Crown   lands"  as 
defined  in  section  4,  then  the  policy  of  the  Act  of  Parliament 
which  is  to  be  gathered  from  the  words  of  the  Act  is  defeated, 
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^^^'       and  the  intention  of  the  Legislature^  which,  I  take  it,  was  to 
Jaquss      give  pastoral  lessees  an  undisturbed  tenure  for  a  certain  term  of 
Staitord.   years,  is  rendered  nugatory. 

1i]^0(^j  Again,  if  land  be  required  for  public  purposes,  the 
G-overnor  may  withdraw  it,  and  the  lessee  has  to  yield  to  the 
public  benefit;  but  he  is  entitled  to  compensation  for  that 
withdrawal,  and  for  any  improvements  made  upon  the  land. 
Under  the  90th  section,  if  the  land  be  taken  from  him  to 
the  extent  of  320  acres,  not  for  public  purposes,  but  by  a  person 
who  might  think  fit  to  build  a  limekiln,  brick-kiln,  slaughter- 
house, tannery,  wool-washing  establishment,  or  anything  else 
provided  for  by  the  section,  the  pastoral  leqsee  would  have  no 
compensation,  either  for  the  loss  of  the  laud  or  any  improvements 
that  might  exist  upon  the  land. 

Then  again,  if  we  may  judge  from  an  Act  of  a  later  date, 
namely,  the  Orown  Lands  Act  of  1889,  there  seems  to  be  a  very 
clear  provision  in  s.  86  that  where  a  man  has  taken  up  a  lease 
for  special  purposes  the  old  lessee  should  have  a  certain  time 
within  which  to  remove  his  stock  off  the  land,  and  that  the  new 
lessee  should  not  impound  his  stock  during  that  time.  We 
cannot,  of  course,  look  to  the  Act  of  1889  to  construe  the 
intention  of  the  Legislature  in  1884  ;  but  at  any  rate,  it  affords 
a  very  strong  argument  as  to  what  is  just  under  the 
circumstances,  and  in  favour  of  the  position  which  the  Court  now 
takes  up,  that  if  the  Legislature  did  intend  to  override  one  lease 
by  another,  it  would  have  introduced  some  section  into  the  Act 
which  would  have  prevented  the  immediate  clashing  of  the 
interests  of  the  tenants.  It  would  have  provided  in  some  way 
that  the  former  tenant  should  have  some  compensation  for 
improvements  and  some  time  to  remove  from  the  land.  There 
is  nothing  of  the  sort  provided,  and  therefore  the  Gourt  may 
fairly  assume  that  this  was  not  intended  to  cover  Grown  lands 
under  lease.  On  the  other  hand,  I  see  strong  force  in  the 
argument  so  ably  brought  forward  by  Mr.  Pring,  that  the 
construction  which  the  Gourt  now  gives  to  this  section  90,  may 
be  said  to  tie  up  the  land  and  prevent  persons  from  taking  up 
laud  for  the  different  purposes  mentioned  in  the  section,  and 
which  although,    in    the    first    instance,  intended   for   private 
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benefit,  might  ultimately  become  a  public  benefit.     No  doubt        ^^^' 
this  is  the  effect  of  giving  the  pastoral  lessee  fixity  of  tenure,  but      Jaqum 
it  is  manifest  that  the  Legislature  intended  he  should  have  this,    stavfobd. 
and  that  his  lease  should  tie  up  the  land  for  his  benefit.     Giving     -p]^^  qj^ 
these  sections,  therefore,  the  best  consideration  I  can,  I  hftve 
come  to  the  conclusion  that  the  words  "  Crown  lands''  in  the 
90th  section  of  the  Act  do  not  include  lands  which  are  held 
under    pastoral    lease.      The    Court    can   only  give  the   best 
interpretation  it  can,  and,  looking  at  the  whole  Act,  endeavour 
to  arrive  at  the  intention  of  the  Legislature  as  it  appears  from 
the  Act  of  Parliament. 

Stiphch,  J.  I  feel  the  same  difiElculty  in  construing  the  Lands 
Acta  of  this  colony,  and  I  do  not  feel  confident  that  the  decision 
I  have  arrived  at  iu  this  case  is  the  right  decision.  However,  I 
am  of  the  same  opinion  as  the  Ohief  Justice.  I  find  that  the 
plaintiff  has  what  appears  to  be  an  indefeasible  lease  for  a 
number  of  years,  and  that  having  been  given  to  him  by  the 
statute,  it  must  clearly  appear  that  the  right  so  given  to  him 
has  been  taken  away  from  him  by  the  statute.  If  Mr.  Fringes 
contention  as  to  the  construction  of  s.  90  is  right,  then  the 
Crown  has  the  power  to  grant  an  indefeasible  lease  one  day  to  a 
pastoral  lessee,  and  the  next  day  to  destroy  that  lease  by  granting 
another  lease  under  s.  90  to  someone  else.  I  read  s.  90  in  this 
way — ^that  the  Gfovernor  may  lease  Crown  lands,  but  only  such 
Grown  lands  as  are  capable  of  being  leased,  which  certainly  do 
not  include  lands  which  have  been  leased  to  another  person  only 
yesterday.  In  s.  4  Crown  lands  are  defined  as  '^  lands  vested  in 
Her  Majesty  and  not  permanently  dedicated  to  any  public 
purpose  or  granted  or  lawfully  contracted  to  be  granted  in  fee 
simple  under  this  Act  or  any  of  the  Acts  hereby  repealed.''  But 
there  is  thia  exception — '*  unless  the  context  necessarily  requires 
a  different  meaning ;"  and  in  giving  that  exception  its  proper 
force,  I  think  we  are  entitled  to  look  at  the  whole  Act. 

In  addition  to  that  point,  it  would  be  very  strange  if  the 
Legislature  should  provide  that  where  land  is  taken  for  a  public 
purpose,  there  should  be  a  withdrawal  of  that  land  and 
compensation  should  be  given ;  but  that  where  the  land  is  taken 
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^^^'  for  a  private  purpose^  there  should  be  no  withdi'awal  and  no 

JAQUB8  compensation  allowed.     I  therefore  thinks  on  the  whole,  that  Mr. 

Stafford.  Salomon^  argument  must  prevail. 


ot^htn  J. 


FosTXB,  J.  It  is  only  possible  for  us  to  give  the  best 
interpretation  we  can  to  the  words  "  Crown  lands"  in  s.  90,  and 
I  confess  I  feel  great  doubt  as  to  whether  we  are  properly 
expressing  the  intention  of  the  Legislature  when  we  hold  that 
they  do  not  include  lands  already  leased  to  a  pastoral  lessee.  I 
think,  on  the  whole,  for  the  reasons  already  given,  we  are 
entitled  to  give  effect  to  the  proviso  in  s.  4.  I  was  struck  by  Mr. 
Pring'a  contention  that  if  the  Legislature  had  intended  to 
exempt  pastoral  leases,  it  would  have  used  the  expression 
"  vacant  land  ";  but  looking  at  the  whole  policy  of  the  Crown 
Lands  Act  of  1884, 1  do  not  think  we  should  be  doing  right  in 
giving  effect  to  that  contention. 

Judgment  for  plaintiff. 

Attorneys  for  plaintiff :  Stephen,  Jaques  ^  Stephen. 
Attorneys  for  defendant :  Beehag  ^  Simpson. 


VOL.  XI.] 


CASES  AT  LAW. 


189 


BOTCE  V.  6ECEMAN. 
Real  property  iuue —Begiatration  Act  (7  Vic.  No,  16),  a.  li— Priority. 

S.  conTeyed  certiiin  land»,  being  a  portion  of  a  Crown  grant  to  O.,  to  the  plaintiff, 
in  1846,  bj  a  deed,  which  was  not  registered  on  the  6th  January,  1862.  On  the  Ist 
January,  1862,  S.  by  deed  conveyed  certain  other  specific  lands  to  T.,  through  whom 
the  defendant  claimed,  "  and  also  all  or  any  lots  forming  a  portion  of  the  said  grant 
to  O.  to  which  S.  is  entitled  either  in  possession,  reversion,  remainder  or  otherwise, 
for  an  estate  of  freehold  and  inheritance,  or  in  any  way  whatsoever.  .  .  .  and 
all  the  estate,  right,  title,  and  interest,  claim  and  demand  whatsoever,  both  legal  and 
equitable,  of  S.  therein  or  thereto."  This  deed  of  the  1st  January  was  duly 
registered  on  the  6tb  January,  1862.  On  a  real  property  issue  being  tried  between 
the  plaintiff  (applicant)  and  defendant  (caveator),  as  to  who  was  entitled  to  the 
land  comprised  in  the  firet  deed,  a  verdict  was  formally  entered  for  the  plaintiff 
and  leave  was  reserved  to  the  defendant  to  move  the  Court  to  have  the  verdict 
entered  for  him. 

Held,  on  that  motion,  that  the  verdict  should  be  entered  for  the  defendant,  as 
the  lands  mentioned  in  the  first  deed  were  comprised  in  the  second,  and  the 
seoond  deed  must  be  considered  to  have  been  executed  prior  to  the  first  by  virtue 
of  the  11th  section  of  Begittration  Act  (7  Vic.  No.  16). 

NlW   TRIAL   MOTION. 

This  was  an  application  by  the  defendant  to  have  the  verdict 
in  this  case  entered  for  him  in  parsnance  of  leave  reserved  at 
the  trial  on  the  fact8>  which  fully  appear  in  the  judgment  of  the 
Court  delivered  by  Sir  George  Innea,  J. 

Sly  and  Oordan,  for  the  defendant  in  support  of  the  rule.  By 
the  11th  section  of  the  Registration  Act  (7  Yic.  No.  16)^  deeds 
take  priority  not  according  to  their  date  but  according  to  the 
priority  of  their  registration  :  Smith  v.  Deane  (1). 

[Barton,  Q.C.  The  question  really  is^  what  was  Sparke 
entitled  to  at  the  time  the  deed  of  1852  was  registered  f] 


1890. 

May 
19,  21,  27. 

Innet  J. 
atephen  J. 

and 
Foster  3. 


These  deeds  must  be  read  as  if  the  date  of  registration  is  the 
date  of  the  deeds.  If  the  second  deed  is  read  as  if  the  other 
deed  did  not  exists  the  defendant  then  has  a  good  title  to  the 
land  in  dispute  :  Fuller  v.  Ooodwin  (2). 

(I)  10  N.S.W.  L.B.  Eq.  207.  (2)  4  S.C.R.  60. 
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'®^  [FoBTBE,  J.     Yon  must  ahew  that  the  deeds  relate  to  the  same 

BoTOB       land.    In  Smith  v.*  Deane  (1)  thdre  was   no  donbt  as  to   the 
BicKMAN.    parcels  of  land.] 

Suppose  Turner  had  searched  in  the  Registrar-General's  office 
to  find  out  what  land  Sparke  was  entitled  to,  he  would  not 
have  found  that  this  land  had  been  conveyed  away,  and  he 
would  expect  to  get  all  the  land  that  Sparke  was  entitled  to. 
The  operative  words  of  the  second  deed  would  certainly  include 
all  the  lands  mentioned  in  the  first  deed  :  Barton  v.  Vanheythuaen 
(8). 

Barton,  Q.C.>  and  Wade,  for  the  plaintiff,  shewed  cause.  The 
whole  point  in  this  case  is  one  of  the  construction  of  the  second 
deed. 

[Sib  GiOBOS  ImirjES,  J.  I  suppose  you  will  admit  that  if  the 
deed  of  1852  had  described  this  land  by  metes  and  bounds  yon 
would  be  out  of  Court  T] 

Yes.  But  we  contend  that  the  general  clause  in  that  deed  is 
restricted  by  the  clause  which  mentions  specially  what  land  that 
deed  conveys.  It  was  held  in  Jennsr  v.  Jenner  (4)  that  the 
general  words  in  a  deed  must  be  restricted  by  the  recital.  It 
could  not  have  been  the  intention  of  Sparke  to  have  conveyed 
this  land  to  Turner,  for  he  had  already  conveyed  it  to  the 
plaintiff. 

• 

[Stsphbit,  J.  In  Jenner  v.  Jenner  (4)  the  intention  of  the 
grantor  was  gained  aliunde.  Here  we  have  nothing  but  the 
recital  from  which  we  can  gather  the  intention.] 

General  words,  even  though  they  might  pass  the  land  ex  vi 
terminorum,  still  they  are  restricted  by  the  recitals  and  the 
scope  of  the  instrument :  Howard  v.  The  Earl  of  Shafteebury  (5), 
Be  Underwood  Estate  Acts  and  Account  No,  2  (€).      It  is  also 

(8)  11  HftN  126.  (6)  17  £q.  878. 

(4)  I  Eq.  861.  (6)  9  N.S.W.  L.K.  £q.  105. 
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stated  in   Elphinstone  on  Interpretation  of  Deede,  p,  1S2>  '^  ft        l^^- 
specific  description  of  property  or  a  specific  statement  of  what       Botcb 
is  intended  to  be  done  contained  in  the  recitals  will  not  be    bkgkman. 
enlarged  by  a  general  description  in  the  operative  clauses." 
Under  the  deed  of  1852  the  defendfint   claims  not  only  the 
eleven  lots  specifically  mentioned  but  thirteen  other  lots.     In 
Fuller  V.  Ooodmn  (7)  the  deeds  were  conflicting;  here  there  is 
no  conflict.      We  submit  that  these  deeds  do  not  refer  to  the 
same  property^  and  therefore  the  BegistrcUion  Act  cannot  apply. 
The  Court  is  bound  to  look  at  the  deeds  and  see  if  they  conflict. 
If  these  deeds  are  placed  side  by  side  and  read  together^  it  is  at 
once  sepn  that  they  do  not  refer  to  the  same  parcels  of  land. 

[Sib  Gboboi  Iitvbs^  J.  If  notice  of  the  existence  of  the 
first  deed  had  been  given  to  the  purchaser  under  the  second,  it 
seems  to  me  that  the  Registration  Act  would  not  apply.  The 
Act  was  passed  to  give  purchasers  notice,  and  if  a  purchaser  got 
notice  in  another  way  that  would  be  sufficient,  unless  there  is 
anything  in  the  Act  to  the  contrary.  But  it  is  not  pretended 
here  that  the  defendant  had  any  such  notice.] 

The  conveyances  must  shew  on  the  face  of  them  that  they 
refer  to  the  same  property. 

[Stiphin,  J.,  referred  to  WarbiMrton  v.  Loveland  (8).] 

[Sib  Gsobob  Iknbs,  J.  Do  you  admit  that  if  the  first  deed 
was  out  of  the  way  the  second  deed  would  be  sufficient  to 
convey  the  land  f  ] 

No.  Our  first  point  is  that  that  deed  would  not  convey  the 
land.  It  is  absurd  to  suppose  that  Sparke  could  have  intended 
to  include  the  land  in  the  second  deed.  The  consideration  in 
the  case  of  the  first  deed  is  200{.,  and  yet  seven  years  later 
they  contend  that  that  land^  and  other  land  as  well,  was  sold  for 
401.  The  defendant  is  the  caveatorj  and  his  caveat  had  lapsed 
before  he  took  any  proceedings  required  by  s.  28  of  the  Real 

(7)  4  S.CJL  66.  (8)  2  Dow.  Sl  Clark  480.' 
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1890.       Property  Act ;  on  that  ground  alone  he  is  not  now  entitled  to 


BoTcs       snoceed. 


Bbokman. 


[Sib  Gbobob  Innss^  J.  I  do  not  think  that  you  can  raise  that 
point  in  this  present  case.] 

8lyy  in  reply.  It  is  laid  down  in  Dart  on  Vendors  and 
Purchasers,  6th  Ed.  p.  594,  where  Jenner  v.  Jenner  (4)  is 
mentioned,  that  "  recitals  will  not  cut  down  the  plain  effect  of 
the  operative  part  of  a  deed.'^  In  this  case  the  plain  effect  of 
the  operative  part  of  the  defendant's  deed  is  to  give  him  this 
land,  and  that  part  cannot  be  cut  down  by  the  recitals.  It  was 
also  held  in  Dawes  v.  Tredwell  (9)  that  where  the  operative  part 
of  a  deed  is  clear  the  recital  cannot  control  it. 

Our.  adv.  vuU. 

Mav27.         On  the  27th  May  the  judgment  of   the  Court  (Sib  Gbobgb 
Innes,  Stephen,  and  Fostbb,  JJ.)  was  delivered  by 

Sib  Geoboe  Innes,  J.  In  this  case  two  issues  were  directed 
under  the  Real  Property  Act  for  trial  before  a  jury  :  1st, 
whether  the  applicant,  Mrs.  Elizabeth  Ann  Boyce,  had  a 
good  title  to  the  land  the  subject  of  her  application  :  2nd, 
whether  the  caveator,  George  Henry  Victor  Beckman,  had 
a  good  title  as  against  the  applicant  to  the  same  land,  by 
possession  or  otherwise.  The  applicant  was  directed  to  be  the 
plaintiff,  the  caveator  the  defendant.  Those  issues  were  tried 
before  Mr.  Justice  Windeyer  and  a  jury  in  December  of  last  year, 
when  the  jury  found  that  the  caveator  had  not  made  out  a  title 
by  possession,  and  that  finding  is  admittedly  conclusive  ag^ainst 
the  caveator  on  that  part  of  the  second  issue.  But  with  regard 
to  the  other  questions — not  determined  by  the  finding  as  to 
''possession  ^* — although  a  verdict  was  formally  directed  in  favour 
of  the  plaintiff  (the  applicant),  leave  was  reserved  to  the  defendant 
(the  caveator)  to  move  to  have  the  verdict  entered  for  him. 
Pursuant  to  that  leave  a  rule  was  gpranted,  on  defendant's  motion, 
to  so  enter  the  verdict  on  the  ground  that  upon  the  documents 

(9)  18  Ch.  DiT.  364. 
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and  evidence  relating  thereto  it  appeared  that  the  defendant  had        ^^^- 
a  good  title  to  the  land  in  question.     The  matter  has  been  fnlly       Botcb 
and  ably  argued  before  us^  and  in  our  opinion  the  decision  of  the    bbckman. 
question  turns  upon  the  effect  of  the  Registration  Act  of  1848  (7      j^^^  j^ 
Yic.  No.  16),  sec.  11,  upon  the  state  of  circumstances  shewn  to 
exist. 

The  facts  of  the  case,  so  far  as  they  are  material,  are  as 
follows : — On  December  21, 1834,  the  land  in  question  was  granted 
by  the  Crown  to  one  William  O'Donnell.  On  January  4^  1841, 
one  William  Sparke,  by  virtue  of  certain  mesne  assurances,  had 
become  seized  of  an  estate  in  fee  simple  in  the  land.  On  October 
13,  1845,  Sparke,  being  still  seized  in  fee,  by  deed  conveyed  the 
land  to  the  plaintiff.  In  that  deed  the  land  was  referred  to  as 
being  ''  certain  lots  in  accordance  with  a  map  or  plan  attached  to 
the  deed.''  This  deed  remained  unregistered  until  after  January 
5,  1852.  On  January  1,  1852,  Sparke  executed  a  conveyance 
under  seal  to  one  John  Hawker  Valentine  Turner,  through  whom 
the  defendant  claims.  That  deed  contained  a  recital  that  Sparke 
had  contracted  with  Turner  '^  for  the  absolute  sale  to  him  of  the 
pieces  or  parcels  of  land  and  hereditaments  hereinafter  mentioned 
and  described  or  intended  so  to  be,  with  the  appurtenances,  at  or 
for  the  price  or  sum  of  40!.''  The  operative  words,  which  it  is 
necessary  to  quote,  are  as  follows  : — ^'  This  indenture  witnesseth 
that  he  the  said  William  Sparke  doth  grant,  &c.,  unto  the  said  J. 
H.  Y.  Turner  alt  that  piece  or  parcel  of  land  .  .  .  being  lots 
10  and  1 1  on  tho  original  map  or  plan  thereof  .  .  .  and  also 
all  that  piece  or  parcel  of  land  .  .  .  being  lots  19  and  20  on 
the  said  original  map  or  plan  thereof  .  .  .  and  also  all  that 
piece  or  parcel  of  land  .  .  .  being  lots  64,  65,  66,  67,  68,  69, 
and  70  on  the  said  original  map  or  plan  thereof,  the  whole  of 
which  lots  are  a  portion  of  the  land  originally  granted  to  one 
William  O'Donnell  ;  and  also  all  or  any  other  lots  forming  a 
portion  of  the  said  grant  to  William  O'Donnell  to  which  he  the 
said  William  Sparke  is  eatitled  either  in  possession,  reversion, 
remainder,  or  otherwise,  for  an  estate  of  freehold  and  inheritance, 
or  in  any  way  whatsoever  .  .  .  and  all  the  estate,  right, 
title,  and  interest,  claim,  and  demand  whatsoever,  both  legal  and 
equitable,  of  him  the  said  William  Sparke  therein  and  thereto." 
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^^^-        The  three  parcels  of  land  described  by  metes  and  bounds,  and 

BoToi      specified  as  lots  11,  12,  19,  20,  64,  65,  66,  67,  68,  69,  and  70,  do 

Bbckman.    °^^  comprise  any  part  of  the  land  in  dispute  ;  but  the  defendant 

fnnea  J.      (^l&i™9  the  land  in  dispute  under  the  general  words, ''  and  also  all 

or  any  other  lots,'^  &c.     This  deed  of  January  I,  1832,  was  on 

January  5, 1852,  duly  registered  in  compliance  with  the  provisions 

of  the  Begiatration  Act  of  1848.     Section  1 1  of  that  Act  is  in  these 

words :  —  '^  All   deeds    and    other    instruments   wills  excepted 

affecting  any  lands  or  hereditaments  or  any  other  property  in 

New  .South  Wales  which  shall  be  executed  or  made  bona  fide  or 

for  valuable  consideration  and  which  shall  be   duly  registered 

under  the  provisions  of  this  Act  shall  have  and  take  priority  not 

according  to  their  respective  dates  but  according  to  the  priority 

of  the  registration  thereof  only."     It  is  admitted  that  the  deed  of 

January,  1852,  was  executed  bond  fide  and  for  valuable  consider 

ration,  as  was  also  the  prior  deed  of  October,  1843.     There  is  no 

suggestion  of  notice,  direct  or  indirect,  express  or  constructive, 

to  Turner  of  the  sale  in  1845.     It  is  admitted,  moreover,  by  the 

counsel  for  the  plaintiff  that  if  the  deed  of  January,  1852,  had 

purported  to  convey  in  so  many  words  the  identical  parcels  of 

land-describing  the  land  by  metes  and  bounds  or  in  any  other 

way  sufficient  to  place  its  identity  beyond  question — which  had 

previously  been  conveyed  by  Sparke  to  the  plaintiff,  and  which 

form  the  subject  matter  of  this  suit,  then  the  plaintiff  must  fail, 

as  it  is  conceded  that  in  such  case  section  1 1  of  the  Registration 

Act  would  be  fatal  to  her  claim.     But  it  is  contended  on  behalf 

of  the  plaintiff  that  on  the  proper  construction  of  the  deed  of 

January,  1852,  that  deed  does  not  touch  the  lands  in  dispute, 

inasmuch  as  the  words  ^^  all  or  any  other  lots  forming  a  portion 

of  the  said  grant  to  William  O'Donnell,  to  which  he  the  said 

William  Sparke  was  then  entitled,"  must  be  limited  to  such  lots 

(if  any)  as  he  the  said  William  Sparke  had  not  theretofore  parted 

with  or  conveyed  away ;  in  other  words,  that  the  fact  being  ttiat 

Sparke  had,  in  1845,  conveyed  bond  fide  and  for  value  the  lands 

now  in  dispute  to  the  plaintiff,  and  had  never  got  them  back,  he 

could  not  be  in  1852  in  any  sense  '^ entitled"  to  theoi.     It  is 

further  argued  on  behalf  of  the  plaintiff  that  the  effect  of  the 

recital  in  the  deed  of  January,  1852,  was  to  limit  the  operative 
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words  of  that  deed  to  Buoh  lands  as  were  specially  described  by        ^0^* 
metes  and  bounds^  and  therefore  to  render  of  no  effect — eveu      Botob 
irrespectively  of  the  existence  of  any  prior  deed  and  irrespectively    bioman. 
of  the  effect  of  the  Begiatration  Act — the  general  words  which     j^^^  j 
follow  the  mention  of  the  land   so   specially   mentioned  and 
described. 

Leaving  the  latter  branch  of  plaintiff's  argument  for  the 
present  and  addressing  ourselves  to  the  consideration  of  the 
contention  that,  irrespective  of  any  suggested  restrictive  opera- 
tion of  the  recital,  the  land  in  dispute  did  not  pass  under  the 
general  words  of  description — that  they  were  not  and  could  not 
be  included  in  those  words — ^we  must  look  at  the  facts.  Sparke, 
up  to  the  time  of  the  execution  by  bim  of  the  deed  of  October, 
1845,  was  seized  in  fee  of  those  lands.  But  for  the  deed  of  that 
date  it  is  clear  that  he  was  entitled  to  them  up  to  the  time  of  the 
execution  of  the  deed  of  January  1,  1852,  and  the  lands,  in  any 
conveyance  by  him,  would  have  been  aptly  and  sufficiently 
described  as  ^^  lots  forming  a  portion  of  the  grant  to  O'Donnell, 
to  which  I  am  entitled/'  The  question,  then,  resolves  itself  into 
this  :  Having  regard  to  the  Registration  Act,  which  was  in  force 
both  in  1845  and  1852,  was  Sparke,  notwithstanding  his  having 
executed  a  conveyance  in  fee  which  remained  unregistered, 
possessed  of  any  interest  in  those  lands  which,  not  for  his  own 
benefit  possibly,  but  for  the  benefit  of  a  subsequent  bond  fide 
purchaser  for  value,  could  be  described  as  a  '^  title ''  to  those 
lands  f  We  are,  of  course,  confining  ourselves  strictly  to  the 
arguments  ingeniously  conceived  and  forcibly  urged  by  Mr. 
Barton,  that  the  general  words  of  the  deed  of  1852  do  not  point 
to  the  land  which  Sparke  had  in  1845  conveyed  to  the  plaintiff — 
that  the  identity  of  the  parcels  is  not  indicated  by  those  general 
words.  Mr.  Ba/rton  contends  that  the  Registration  Act  (however 
much  it  may  prefer,  even  contrary  to  their  respective  dates,  that 
one  of  two  deeds  clearly  dealing  with  the  same  land  which  is  first 
registered)  cannot  alter  the  meaning  of  words,  and  that,  inasmuch 
as  Sparke  knew  he  was  not  in  1852  entitled  to  the  land  which  he 
had  conveyed  away  in  1845,  and  as  he  must  therefore  be  taken 
to  have  meant  to  exclude  that  land  from  the  effect  of  general 
words  used  by  him,  the  registration  of  the  deed  in  which  those 
h  .8.W  JL,  Vol.  XI.,  Law.  J 
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^^^-  general  words  occur  could  have  no  effect  upon  the  meaning  and 
BoTOB  intent  of  those  words.  But  we  are  of  opinion  that  the  meaning 
Bbckman.  ft^d  intention  in  the  mind  of  a  vendor  which  he  may  attach 
//*»«  J.  *'0  words  used  in  his  conveyance  is  not,  where  it  is  a  question  of 
the  proper  construction  of  that  deed  in  reference  to  the  BegiatrOf 
tion  Act,  a  matter  for  a  Court  to  consider.  Although  no  doubt 
as  between  the  vendor  and  the  person  who  takes  under  a  prior 
deed,  even  although  unregistered,  no  title  remains  in  the  vendor, 
yet  the  question,  as  it  seems  to  us,  is — since  the  Begistration  Act 
has  been  in  force,  what  has  the  subsequent  band  fide  purchaser 
for  value  a  right  to  think  the  vendor  meant,  no  matter  what 
previous  conveyance  the  vendor  may  have  executed,  and  there- 
fore no  matter  what  the  actual  fact  may  be  ?  And  where  a 
vendor  who  admittedly  had  been  entitled  in  fee  to  land  and  is  still, 
for  aught  that  appears  upon  the  register  which  the  Legislature 
has  indicated  as  the  place  where  an  innocent  and  vigilant 
purchaser  may  search  for  dealings  with  the  land  which  he  buys, 
entitled  in  fee  to  that  land  says  : — ^'  I  sell  and  I  hereby  convey 
all  the  land  comprised  within  a  particular  grant  to  which  I  am 
entitled,*'  we  think  that  by  virtue  of  the  Begiatraiion  Act  that 
purchaser,  if  he  registers  his  conveyance  before  any  other  deed 
purporting  to  deal  with  that  land  is  registered,  becomes  there- 
upon entitled  to  take  priority  over  any  previous  unregistered 
conveyance  of  the  same  land.  Such  words,  then,  as  ''  lands  to 
which  I  am  entitled,"  when  used  by  a  vendor,  must  be  held  to 
mean  ''such  hinds  as  I  possess  and  am  entitled  to,  whether 
included  in  any  previous  conveyance  by  me  or  not,  if  that  convey- 
ance remains  unregistered,"  and  cannot  be  held  to  except  lands 
previously  conveyed  by  him,  so  long  as  that  conveyance  remains 
unregistered.  To  hold  otherwise  would,  in  our  opinion,  be  to 
defeat  the  very  object  of  the  Act. 

Upon  the  question  of  identity,  the  case  of  Barton  v. 
Vanheythuyaen  (3)  is  in  point.  That,  no  doubt,  was  a  case 
under  the  statute  of  Elizabeth  (27  Elizabeth  c.  4),  but  the 
same  reasoning  applies.  In  that  case  an  objection  similar 
to  the  one  now  under  consideration  had  been  urged.  The 
Vice-Ohancellor,  at  p.  1  SO,  says  : — ''  The  second  objection  is  more 
plausible.     It  is  argued  that,  inasmuch  as  the  conveyance  to  the 
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trustee  for  Messrs.  Stone  is  expressed  in  general  words,  and  ^^^- 
purports  to  be  a  conveyance  of  all  the  real  and  personal  estate  of  Botok 
Vanheythuysen,  without  particularising  the  Holbrook  estate,  bvckxan. 
which  was  the  subject  of  the  voluntary  conveyance,  such  estate,  j^^^^  j, 
having  been  vested  in  others,  was  not  intended  to,  and  did  not 
pass  :  and  that  the  2nd  section  of  the  statute  27  Elizabeth  c.  4 
restricts  the  operation  of  the  statute  to  cases  in  which  the 
purchaser,  for  valuable  consideration,  takes  the  same  lands, 
tenements,  or  hereditaments;  and  it  was  contended  that  persons 
taking  under  a  conveyance  by  such  general  words  as  Messrs. 
Stone  in  this  case  could  not  be  said  to  be  purchasers  of  the 
'  same '  estate,  which,  under  the  circumstances,  and  in  the  absence 
of  any  precise  expression  to  that  effect,  it  was  not  reasonable  to 
suppose  was  intended  by  the  grantor  to  be  comprised.  The 
fallacy  in  this  argument  consists  in  assuming  that  the  first  objec- 
tion has  been  sustained,  and  in  regarding  the  Holbrook  estate  as 
not  in  truth  the  property  of  Yanheythuysen,  which,  as  between 
himself  and  a  subsequent  purchaser,  I  have  held  it  to  have  been. 
I  am  of  opinion  that  Yanheythuysen  had  clearly  power  to  pass 
the  estate  to  a  purchaser.  This  Court  would  not  have 
interfered  to  restrain  him  from  doing  so,  but  would,  on  the 
contrary,  have  assisted  a  purchaser  for  value  in  procuring  a 
conveyance.  It  cannot  be  disputed,  that  in  taking  the  mortgage 
of  November,  1851,  the  Messrs.  Stone  had  a  perfect  intention 
to  acquire  all  that  Yanheythuysen  could  give ;  and  taking  the 
estate  to  be  his,  as  between  him  and  the  purchaser,  the  words  of 
description,  'all  my  estate,'  would  be  sufficient  to  embrace  it. 
That  the  statute  has  been  expounded  favourably,  and  not 
narrowly,  is,  I  think,  clear  upon  the  authorities.  The  case  of 
CHrUng  v.  Lowther  (9)  is  an  authority  that  subsequent  judgment 
creditors  are  entitled  to  set  aside  a  voluntary  settlement  by  the 
debtor.  In  that  case  the  judgment  creditor  could  not  be  said 
more  truly  than  in  the  present  case  to  have  purchased  the  same 
settled  estate,  for  he  had  only  acquired  by  his  judgment  a  general 
lien.  The  same  argument  against  the  judgment  creditor  might 
have  been  used  there  as  was  addressed  to  me  in  this  case — that 
the  estate  was  no  longer  the  estate  of  the  debtor,  because  he 
(9)  2  £ep.  in  Chanc.  186. 
J  Z 
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^^^'  had  made  it  the  subject  of  the  voluntary  aettlement.  The 
BoTOB  circumstances  of  that  case  were  these: — Sir  Thomas  Leigh 
Bbckmjln.  ^^^Qg  made  a  voluntary  settlement  of  an  estate  called  the  Swan 
InnstJ.  Inn,  afterwards  became  indebted,  and  gave  a  judgment.  The 
Swan  Inn  was  subsequently  sold  to  satisfy  a  prior  incumbrance 
upon  it,  and  the  balance  of  the  purchase  money  being  in  Courts 
the  question  arose  who  was  entitled  to  it?  And  the  Court 
declared  that  the  voluntary  conveyance  ought  not  to  stand  in  the 
way  to  prevent  satisfaction  of  a  subsequent  judgment  for  good 
consideration,  but  that  the  children  had  preference  over  the 
other  creditors  not  on  judgment.  It  certainly  occurred  to  me  on 
first  reading  the  case  that  it  might  possibly  have  turned  on  the 
statute  13  Eliz.  c.  5.  There  is  no  reference  in  the  report  to 
either  statute;  but  the  case  is  always  referred  by  the  text- 
writers  to  the  statute  27  Eliz.  c.  4,  and  not  to  the  earlier  statute ; 
and  the  volunteers  were  pr  ef erred  to  the  creditors  who  had  no 
judgment.  There  is  another  case  which  occurred  on  the  second 
section  of  the  statute,  in  which  its  operation  is  defined  in 
somewhat  different  words.  It  is  the  case  of  Qarth  v.  Enfield 
(10).  Sir  Thomas  Enfield  having  made  a  voluntary  settlement 
of  real  estate  to  the  use  of  himself  for  life,  with  remainder  to  his 
son  in  tail,  became  bound  in  a  recognisance ;  and  the  question 
was,  whether  parties  entitled  under  the  recognisance  could  set 
aside  the  voluntary  settlement ;  and  it  was  held  that  the  lands 
were  extendible  in  the  hands  of  the  son.  It  was  said,  '  This 
statute  doth  not  only  aid  purchasers  of  the  lands,  but  those 
who  for  a  valuable  consideration  have  any  charge  out  of  the 
land  or  upon  the  laud.'  It  appears  to  me,  therefore,  both  upon 
principle  and  authority,  that  the  parties  claiming  under  the 
mortgage  deed  of  November,  1851,  are  entitled  to  the  real 
estate  comprised  in  the  voluntary  settlement  of  March,  1850,  as 
against  the  parties  claiming  under  that  conveyance.'' 

The  cardinal  rule  in  the  construction  of  remedial  statutes  such 
as  our  Begiatration  Act  is  so  to  construe  them  as  to  suppress  the 
mischief  and  to  advance  the  remedy— to  give  a  broad  and 
liberal,  not  a  narrow  and  restricted,  interpretation  to  the 
statute.  To  permit  a  bona  fide  purchaser  for  value  to  be 
(10)  Sergt  Bridgman'g  Reports,  p.  22, 
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defeated  of  his  just  expectations  by  his  being  told — ^'  The  ^^90, 
vendor  was  not  entitled  to  this  land  as  he  had  sold  it  before ;  Botob 
tme^  that  as  the  conveyance  executed  by  him  on  that  previous  BKonu^N. 
sale  had  not  been  registered^  and  you  had  no  other  notice,  j,^^,^^  j 
direct  or  indirect,  of  the  sale,  you  could  not  have  found  it  out  by 
the  most  diligent  research,  but  as  he  only  sold  you  in  general 
terms  the  land  in  a  particular  grant  to  which  he  was  entitled,  he 
did  not  even  purport  to  sell  you  this  land,  and  therefore  you 
have  parted  with  your  money  for  nothing*' — ^would  be  in  our 
opinion  to  advance  the  mischief  and  to  suppress  the  remedy. 
As  it  is  said  by  Lord  Oohe  on  Heydon*8  case  (11) : — "  The  office 
of  all  Judges  is  always  to  make  such  construction  as  shall 
suppress  the  mischief  and  advance  the  remedy,  and  to  suppress 
subtle  inventions  and  evasions  for  continuance  of  the  mischief, 
and  pro  privcUo  commodo,  and  to  add  force  and  life  to  the  cure 
and  remedy,  according  to  the  true  intent  of  the  makers 
of  the  Act — pro  bono  publico"  Applying  the  language  of 
the  judgment  in  Warburton  v.  Loveland  (12)  to  this  case,  we  say 
with  their  lordships :  ^'  We  think  that  it  cannot  be  doubted  but 
that  the  statute  meant  to  afford  an  effectual  remedy  against  the 
mischief  arising  to  purchasers  for  a  valuable  consideration  from 
the  snbsequent  discovery  of  secret  or  concealed  conveyances,  or 
secret  or  concealed  charges  upon  the  estate.  Now,  it  is  obvious 
that  no  more  effectual  remedy  can  be  devised  than  by  requiring 
that  every  deed  by  which  any  interests  in  lands  or  tenements  is 
transferred,  or  any  charge  created  thereon,  shall  be  put  upon  the 
register,  under  the  peril  that  if  it  is  not  found  thereon,  the 
subsequent  purchaser  for  a  valuable  consideration,  and  without 
notice,  shall  gain  the  priority  over  the  former  conveyance  by  the 
earlier  registration  of  his  subsequent  deed.'*  The  case  of 
Warburton  v.  Loveland  (12)  was  a  case  on  the  Irish  Begiatratipn 
Act,  and  in  that  case  much  the  same  argument  as  has  been 
addressed  to  us  was  pressed  upon  the  Court.  It  is  met  by 
Tindal,  C. J.,  as  follows : — '^  And  it  is  further  urged  that  as  the 
fourth  section,  in  declaring  the  effect  and  operation  of  registered 
conveyances,  inter  se,  gives  efficacy  to  the  first  registered  deed  in 
preference  to  the  second,  not  absolutely,  but  only  ^  according  to 

(11)  8  Befs.  7.  (12)  2  D.  &  C.  House  of  Lords  Ciises,  p.  494. 
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1890.       the  right,  title,  and  interest  of  the  person  conveying/  a  similar 

BoTov      restriction  must  be  understood  to   be  imported  into  the  fifth 

BioKMAN.    section  also,  and  that  the  enactment  which  avoids  altogether  the 

inneM  J.      pnor  unregistered  as  against  the  subsequent  deed  which  is  put 

upon  the  register  must  be  understood  with  this  tacit  restriction, 

^  according  to  the  right,  title,  and  interest  of  the  grantor  in  the 

second  deed.'     The  meaning  of  those  restrictive  words  in  the 

fourth  section  appears  to  be  '  according  to  what  would  have  been 

the  right,  title,  and  interest  of  the  person  making  the  second 

conveyance  had  there  been  no  deed  but  what  appears  upon  the 

register.'     For  unless  this  be  the  meaning  of  those  words  in  the 

fourth  section,  that  clause  of  the  statute  affords  no  protection  at 

all." 

Our  own  cases  have  uniformly  followed  in  the  same 
direction,  from  Fuller  v.  Godwin  (13)  to  Smith  v.  Deane  (1). 
In  Fuller  v.  Oodvnn,  Stephen,  C.J.,  delivering  the  considered 
judgment  of  the  Court,  says  at  p.  68  : — '^  It  appears  clearly  to 
us  that,  in  favour  of  an  innocent  taker  for  value  who  registers 
his  deed,  the  statute  confers  on  the  conveying  party,  notwith- 
standing his  previous  inconsistent  conveyance,  if  not  reg^tered, 
a  title  as  against  the  transferee  named  therein ;  and  thus 
enables  the  person  secondly  taking  immediately  upon  regis- 
tration, to  acquire  that  title."  In  Smith  v.  Deane  (1),  where 
again  the  same  argument  was  used,  viz.,  that  the  deeds  were  not 
inconsistent  or  '^  competitive/'  because  the  second  deed  purported 
to  convey  only  the  "  right,  title,  and  interest "  remaining  in  the 
grantor  after  executing  the  first  conveyance,  the  Ohief  Justice, 
following  Fuller  v.  Godwin,  says : — "  The  effect  of  registration  is  to 
vest  the  land  again  in  the  conveying  party,  in  such  a  way  as  to 
feed  the  estate  of  the  party  who  registers,  and  to  give  him  priority 
over  any  previous  unreg^tered  purchaser."  The  result  is  that  in 
such  cases  the  prior  unregistered  deed  is,  as  against  the  subse- 
quent taker  who  is  first  to  register,  to  be  treated  as  if  it  had  never 
existed.  If,  then,  the  previous  deed — that  of  October,  1845— 
had  never  existed,  there  can  be  no  question  that  the  land  would 
have  passed  under  the  general  words  used  in  the  deed  of  January, 
1852.     For  the  reasons  we  have  given,  supported  as  they  are  by 

(13)  4S.C.E.66. 
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principle  and  authority^  we  think  that  on  the  proper  construction  ^^^* 
of  thoae  words — ^it  being  impossible  to  pat  out  of  sights  as  Mr.  Botob 
Barton  has  urged  us  to  do,  the  existence  of  the  Registration  Act  bbozuan. 
and  its  bearing  upon  those  words — ^the  vendor  must  be  taken  to  j^,|^  j, 
have  intended,'  as  between  himself  and  Turner,  the  defendant's 
predecessor  in  title,  to  convey  the  same  lands  which  he  had 
previously,  by  the  deed  of  October,  1845,  conveyed  to  the  plaintiff. 
With  reference  to  the  argument  that  the  recitals  must  be  held 
to  restrict  the  operative  words  to  the  lands  or  lots  specifically 
described  by  metes  imd  bounds,  we  think  that  that  argument  is 
not  sound,  and  that  the  cases  cited  in  its  support  are  not  in  point. 
The  case  of  Jenner  v.  Jenner  (14)  bears  no  resemblance  to  this 
case.  In  that  case  Page  Wood,  Y.G.,  states,  as  a  rule  of  construc- 
tion, "  Where  there  is  a  manifest  discrepancy  between  the  recital 
and  the  conveyance,  the  recital  being  clear  as  to  what  was 
intended  to  be  conveyed  and  the  conveyance  going  beyond  the 
recital,  the  conveyance  will  have  to  be  restricted  ";  and  applying 
that  rule  to  the  circumstances  of  that  case,  he  held  that  the 
general  words  in  the  deed  then  under  consideration  were  restricted 
by  the  recital.  The  recital  in  that  case  clearly  indicated  an 
intention  that  only  certain  estates  in  the  county  of  Yorkshire — 
estates  comprised  within  the  terms  of  certain  specified  instru- 
ments— should  pass  by  the  deed,  and,  that  being  so,  when  the 
general  operative  words  went  beyond  that  recital  and  would  have 
included  not  only  the  estates  referred  to  in  the  recital,  but  also 
some  other  estate  in  the  county  of  Yorkshire,  it  was  held  that 
those  general  words  must  be  restricted  to  the  intention  clearly 
manifested  in  the  recital.  No  such  circumstances  exist  in  this 
case.  There  is  nothing  in  any  recital  in  this  deed  of  January  1, 
1852,  which  can  be  held  to  indicate  an  intention  to  limit,  in 
diminution  of  their  ordinary  meaning,  the  general  words  of  the 
operative  part.  And  indeed  the  so-called  '^ general''  words 
indicate  with  much  particularity  the  lands  intended  thereby  to  be 
conveyed ;  for  although  they  do  not  describe  the  lots  by  metes 
and  bounds  or  specify  their  numbers,  they  refer  to  the  land  as 
being  ''  lots  forming  part  of  the  said  grant " — ^itself  originally 
only  a  small  portion  of  land — ^^  to  William  O'Donnell."     So  that, 

(14)L.fi.l  Kq.  861. 
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^^^'  if  it  were  necessary  to  fall  back  upon  that  question^  it  miglit  be 
Botox  well  worthy  of  consideration  whether,  even  supposing  the  recital 
BaoncAN.  ^^  ^  some  extent  indicate  an  intention  to  limit,  the  case  did  not 
InMM  J.  come  within  Dawes  v.  Tredwell  (15),  where  Jeasel,  M.B.,  and  the 
other  members  of  the  Court  of  Appeal  lay  down  the  rule  that ''  a 
recital  does  not  control  the  operative  part  of  a  deed  where  the 
operative  part  is  clear  and  in  definite  terms.''  But  we  need  not 
consider  that.  Had  there  been  in  this  recital  anything  pointing 
to  an  intended  exclusion  of  any  of  the  lots  to  which  Sparke  had 
at  any  time  been  entitled,  the  case  might  have  been  different.  In 
the  other  case  to  which  Mr.  Barton  referred  us,  Howard  v.  Earl 
of  Shrewahwry  (16),  a  case  upon  the  construction  of  an  Act,  there 
again  the  recital  clearly  shewed  that  the  object  of  the  Act  was 
restricted  in  terms  to  certain  specified  settled  estates,  and  that 
being  so,  Jeaael,  M.B.,  held  that,  although  the  general  words 
would  pass  the  lands  ex  vi  ierminorum,  yet  that  they  must  be 
restricted  by  the  recitals  and  the  scope  of  the  instrument.  We 
repeat,  no  such  recital  is  to  be  found  in  this  deed  of  1852.  The 
recital  in  this  deed  amounts  to  no  more  that  a  statement  of  an 
agreement  to  do  that  which  the  operative  words  purport  to  do. 

We  have  not  deemed  it  necessary  to  allude  toany  of  the  parol 
testimony  given  at  the  trial  with  reference  to  Turner's  conversa- 
tion  with  Mullen,  or  Mullen's  giving  Quinton  in  1878  thirty 
pounds  to  go  out.  That  evidence  does  not  in  our  opinion  touch 
the  case.  If  it  could  be  supposed  to  have  any  bearing  upon  the 
issues  which,  after  the  trial,  remained  for  determination,  the 
inferences  of  fact  to  be  drawn  from  it  appear  to  us  to  be  more 
in  favour  of  the  defendant  than  of  the  plaintiff. 

Bide  aheolute  mth  coats  to  enter  the 
verdict  for  the  defendant. 

Attorneys  for  plaintiff  :  Stephen,  Jaquea  8f  Stephen. 

Attorneys  for  defendant :  McDonnell  §r  Moffitt,  for  Mullen  8f 
Fox,  West  Maitland. 

(16)  18  Ch.  X>.  854.  (16)  L.R.  17  £q.  878. 
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PHILLIPS  «.  MAETIN.  1890. 

Rtal  Property  Act,  u.  28  4"  82 — Applicant  taking  proceedings — Waiver — Lapsing 

of  caveat, 

P.  apptied  to  brings  land  under  the  Real  Property  Act,  and  M.  dnly  lodged  a 
caTeat.  P.  then  stated  a  ease  tinder  b.  4  of  the  Amendiiig  Act.  Within  three 
months  of  lodging  the  caveat  M.  took  no  steps  to  keep  the  caveat  alive.  After 
the  lapse  of  three  months,  M.,  in  pursuance  of  an  order  of  the  Court,  made  on 
the  application  of  P.,  stated  a  case.  The  issues  were  tried,  and  a  verdict  found 
for  H.  P.  then  applied  to  the  Court  for  a  rule  nin  for  a  new  trial,  and  his 
application  was  refused.  He  appealed  to  the  Privy  Council  against  the 
decision  of  the  Court,  and  the  appeal  was  dismissed.  After  these  proceedings 
had  been  taken,  P.,  finding  that  M.  had  taken  no  steps  to  keep  the  caveat 
alive.  Implied  to  the  Court  for  an  order  that  the  caveat  might  be  removed  on 
the  ground  that  M.  had  failed  to  take  proceedings  as  provided  by  s.  23  of  the 
Real  Pntperty  Ad. 

Held  [per  the  Chief  Jiuttce  and  Foster,  J.,  Innsf,  J.,  dvHtante^,  that  the 
application  should  be  refused,  inasmuch  as  P.  must  be  considered  to  have 
waived  his  right  to  raise  this  point  by  reason  of  his  having  taken  all  these 
proceedings. 

Cliaeold  v.  BeUami  (1),  and  IHeholU  ▼.  Lee  (2),  distinguished. 

Motion  on  notice. 

This  was  an  application  by  Phillips  for  an  order  directing  that 
ihe  caveat  lodged  by  Caroline  Martin  should  be  set  aside  and 
removed  on  the  ground  that : — ^The  said  Caroline  Martin  having 
failed  to  take  any  proceedings  within  three  months  after  filing 
the  said  caveat  as  provided  by  s.  23  of  the  Real  Property  Act, 
the  said  caveat  lapsed. 

The  facts  of  the  case  were  as  follows  : — On  the  5th  November^ 
1886^  an  application  to  bring  certain  lands  under  the  Beat 
Property  Act  was  made  by  Phillips.  On  the  18th  April  a  caveat 
was  lodged  by  Caroline  Martin  claiming  a  life  interest  in  the 
said  lands.  The  applicant  then  stated  a  case  under  s.  4  of  the 
Amending  Act  Within  three  months  from  the  lodging  of  the 
caveat  no  proceedings  were  taken  by  the  caveator  to  establish 
her  title^  nor  did  she  obtain  an  order  restraining  the  Registrar- 
Greneral  from  bringing  the  land  under  the  Act,  but  in  pursuance 
of  an  order  made  on  the  application  of  the  applicant^  she^  on  the 
27th  July^  1887^  stated  a  case.     The  issues  arising  out  of  the 

(1)  10  NJ3.W.  L.R.  Bq.  187 1  6  W JT.  29.    (2)  Ante,  p.  122 ;  6  W.N.  144. 
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^Q^'  applicant's  case  and  the  caveator's  case  were  set  down  for  trial 
Phillips  by  the  applicant  and  were  tried^  resulting  in  a  verdict  for  the 
Mabtin.  caveator.  The  applicant  then  moved  for  a  rule  wiai  for  a  new 
trials  and  the  rnle  was  refused.  Against  the  decision  of  the 
Court  on  that  motion  the  applicant  appealed  to  the  Privy 
Council^  and  the  appeal  was  dismissed.  It  was  stated  on 
affidavit  that  the  applicant  and  his  legal  advisers  were  unaware^ 
until  the  decision  in  OUsaold  v.  Bellomi  (5th  August^  1889)^  that 
the  caveat  had  lapsed  by  virtue  of  the  provisions  of  the  2Srd 
section  not  having  been  complied  with,  and  it  was  then  thought 
advisable  to  await  the  decision  of  the  Privy  Council  before 
taking  any  steps  to  remove  the  caveat. 

Salomona,  Q,0.,  and  O^Oormor  for  the  applicant,  in  support  of 
the  motion.  Three  months  having  elapsed  before  any  proceedings 
were  taken  by  the  caveator,  the  caveat  is  dead  and  must  be 
removed.  Nothing  can  revive  the  caveat.  It  must  be  admitted 
that  this  would  be  a  case  in  which  the  applicant  would  be 
estopped  from  taking  advantage  of  the  23rd  section  of  the  Real 
Property  Act,  if  a  person  could  be  estopped  in  any  way,  except 
in  the  case  of  fraud.  That  section  is  absolutely  peremptory,  and 
unless  the  caveator  has  complied  with  its  provisions,  the  caveat 
lapses,  and  the  conduct  of  the  applicant  cannot  give  vitality  to 
the  caveat.     OKeeold  v.  Bellomi  (I),  NicholU  v.  Lee  (2). 

Wiee,  for  the  caveator,  contra^  It  is  too  late  now  for  the 
applicant  to  come  to  the  Court,  and  ask  that  the  caveat  shall  be 
removed  because  the  caveator  took  no  steps  to  keep  the  caveat 
alive.  He  could  have  done  so  before  he  applied  for  an  order 
directing  the  caveator  to  state  her  case,  but  directly  he  took 
those  steps  for  establishing  his  title  he  waived  his  right  to  take 
the  objection  that  the  caveat  was  dead.  I  admit  that  the  terms 
of  the  23rd  section  are  absolutely  peremptory,  but  I  contend 
that  the  applicant  by  his  conduct  has  waived  his  right  to  take 
advantage  of  that  section.  The  Court  should  make  a  declaration 
that  the  caveator  is  entitled  to  a  life  estate  in  the  land :  Fiaher 
V.  Gaffney  (3). 

(3)  5  N.8.W.  L.E.  276. 
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Salomons,  Q.O.,  in  reply.     I  will  assume  that  the  verdict  of  the       ^^^* 

joiy  was  right ;  the  position^  then^  is  this :  by  virtue  of  s.  28  the  Phillips 
applicant  is  entitled  to  the  land  free  from  the  estate  of  the  caveator ;  mabtin. 
the  jury  decided  that  she  was  entitled  to  a  life  interest  in  that  land^ 
which  Rhe  cannot  get ;  then  her  remedy  is  against  the  assurance 
fund  under  the  Act.  The  Act  of  Parliament  having  said  that 
after  three  months  have  elapsed^  no  steps  having  been  taken  by 
the  caveator  to  keep  the  caveat  alive^  the  caveat  is  dead ;  the 
Court  cannot  give  vitality  to  the  caveat.  The  Court  cannot  say 
that  the  plaintiff  cannot  avail  himself  of  the  Act.  The  position 
here  is  much  the  same  as  in  Nicholla  v.  Lee  (3).  I  argued  in 
that  case  that  the  caveator  having  taken  proceedings  and  having 
failed  to  g^ve  the  Registrar-General  notice  required  by  s.  28^  that 
the  caveat  must  be  deemed  to  have  lapsed^  and  the  Court  was  of 
that  opinion^  although  the  other  side  insisted  that  I  could  not 
take  the  point  because  the  applicant  had  appeared  to  the  writ  of 
ejectment.  In  Olisaold  v.  Bellomi  (1)^  it  was  held  that  the  Court 
of  equity  had  no  power  to  overrule  the  express  provisions  of  an 
Act  of  Parliament,  and  that  the  Court  of  equity  would  only  give 
relief  where  there  was  fraud.  The  Ohief  Justice  there  says, 
"If  the  defendant  had  fraudulently  led  the  plaintifE  into  the 
mistake,  the  plaintiff  would  have  an  equity  and  might  be  able  to 
restrain  the  defendant  from  taking  advantage  of  this  fraud ;  but 
there  is  no  allegation  of  the  kind  in  the  statement  of  claim,  and 
as  I  do  not  see  how  the  defendant  can  be  affected  by  a  misleading 
notice  issued  by  the  Registrar-General,  I  am  of  opinion  the 
demurrer  should  have  been  allowed.'^ 

[Thb  Chi»  Justice.  That  was  only  an  illustration  of  an 
equity.] 

In  these  proceedings  that  have  been  taken  there  has  been  no 
fraud;  no  equity  can  therefore  arise  to  prevent  the  plaintiff 
taking  advantage  of  the  Act  of  Parliament. 

Thb  Cmir  Jusrici.     In  this  case  it  will  be  necessary  shortly 
to  state  the  facts  in  order  to  shew  the  grounds  of  my  decision. 
It  appears  that  Phillips,  who  is  the  plaintiff  in  this  action. 
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1890.  applied  to  bring  certain  lands  under  the  Real  Property  Act,  and 
Phillips  Mrs.  Martin  within  the  proper  time  lodged  a  caveat  to  this 
Martin,  application.  The  result  of  this  was  that,  under  the  28rd  section 
The  C  J  ^^  ^^®  principal  Act  and  the  4th  section  of  the  amending  Act 
taken  together,  it  became  the  duty  of  the  applicant  to  state  a 
case  for  the  opinion  and  direction  of  the  Supreme  Court.  It 
remained,  however,  the  duty  of  the  caveator  to  apply  to  the 
Court  for  an  order  on  the  Registrar-General  to  restrain  him  from 
proceeding  until  the  further  order  of  the  Court.  Before  the 
period  of  three  months  had  expired  the  applicant  stated  his  case, 
but  unfortunately  the  caveator  did  not  obtain  an  order  restraining 
the  Registrar-General  from  bringing  the  land  under  the  Act 
within  that  time.  This  being  so,  after  the  lapse  of  the  three 
months  it  was  within  the  power  of  the  applicant  to  summon  the 
caveator  to  attend  before  the  Court  or  a  Judge,  under  s.  82,  to 
shew  cause  why  the  caveat  should  not  be  removed.  In  place  of 
doing  so  the  applicant  came  to  the  Court  and  asked  that  the 
caveator  should  state  a  case,  thus  bringing  the  caveator  into 
Court.  The  Court  thereupon  made  an  order  in  the  usual  terms 
that  the  caveator  should  state  a  case  by  a  certain  day.  This  was 
done,  and  the  caveator  stated  in  her  case  that  the  two  deeds  on 
which  the  applicant  relied  were  forgeries.  The  applicant  again 
brought  the  caveator  to  the  Court,  and  asked  that  the  issues 
should  be  settled  so  as  to  raise  the  question  whether  or  not  these 
two  deeds  were  forgeries.  Such  issues  were  settled  and  went 
down  to  be  tried  by  a  jury,  and  they  were  by  the  jury  found 
against  the  applicant,  who  found  that  both  these  deeds  were 
forgeries.  (One  of  them,  indeed,  was  a  transparent  forgery.) 
The  applicant  thereupon  applied  to  the  Court  for  a  rule  nisi  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  evidence, 
and  that  rule  was  refused.  The  applicant  still  being  dissatisfied, 
appealed  to  the  Privy  Council,  and  their  Lordships  dismissed  the 
appeal,  saying  that  *^  the  question  was  one  pre-eminently  for  the 
jury  to  decide."  All  these  steps  were  taken  by  the  applicant. 
The  order  made  by  the  Privy  Council  has  been  made  a  rule  of 
Court,  and  now  the  Court  is  asked  to  say,  on  the  application  of 
the  applicant,  that  all  these  proceedings  are  nugatory,  and  that 
the  caveat,  having  lapsed  by  effluxion  of  time^  should  be  taken 
ofE  the  file. 


VOL.  XI.]  CASES  AT  LAW.  157 

I  am  of  opinion  that  the  case  of  Nicholla  v.  Lee  (2),  cited  by  ^^^* 
Mr.  Salomons,  has  no  bearing  on  this  case,  nor  is  this  case  Phillifs 
governed  by  OUaaold  y.  Bellomi  (1).  It  seems  to  me  to  fall  maktin. 
within  those  cases  referred  to  in  Olisaold  v.  Bellomi  (I),  which  xheCJ. 
shew  that  where  there  is  an  equity  the  Court  of  equity  will 
interfere.  In  the  appeal  of  Olissold  y.  Bellomi  (I)  it  was 
understood  that  the  judgment  of  the  Ohief  Judge  in  Equity  in 
OolUna  y.  Feathsrstone  (4)  was  to  be  taken  as  his  Honour's 
judgment  in  that  case.  In  both  cases  the  facts  were  these  :  The 
Begistrar*G«neral  had  issued  to  the  cayeator  a  misleading  notice 
in  these  terms — ^^  It  is  not  now  compulsory  for  a  caveator  to  take 
proceedings  to  establish  his  title  as  required  by  the  23rd  section 
of  the  original  Act ;  but  the  applicant  may  state  a  case  for  the 
opinion  or  direction  of  the  Supreme  Court,  whose  decision  shall 
be  conclusiye  on  the  parties  interested  and  on  the  Begistrar- 
Greneral  and  Commissioners  (see  s.  4  of  the  Amending  Act^  41 
Vic.  No.  18).^'  Belying  on  the  terms  of  this  notice,  the  caveator 
took  no  steps  to  protect  his  alleged  rights.  The  decision  of  his 
Honour  in  that  case,  following  the  cases  of  Dwyer  v.  Oaird  (5) 
and  In  re  Broughton  (6),  was  that  an  equity  was  created  in 
favour  of  the  caveator  by  the  action  of  the  public  officer  in 
misleading  him  as  to  his  position.  The  Full  Court,  however, 
disagreed  with  his  Honour,  thinking  that  an  equity  could  not  be 
created  in  such  a  manner.  It  was  on  that  point  alone  that  the 
Full  Court  differed  from  the  Ohief  Jvdge  in  Equity.  The 
Court  was  of  opinion  that  equity  will  not  give  relief  where,  there 
is  a  mistake  as  to  the  construction  of  an  Act  of  Parliament,  but 
will  where  the  defendant  is  led  into  some  mistake  through  the 
conduct  of  the  plaintiff  or  forced  to  change  his  position  in  any 
way  by  such  conduct.  In  such  a  case  equity  can  interfere  to 
restrain  the  plaintiff  from  doing  that  which  is  inequitable.  In 
this  case  it  appears  to  me  that  there  is  the  clearest  possible 
equity,  and  we  are  now  sitting  as  a  Court  of  equity  :  Re  Rattray 
(7).  I  think  this  is  just  one  of  those  cases  in  which  the  OhieJ 
Judge  in  Equity  would  have  no  hesitation,  on  the  application  of 
the  caveator,   in   granting  a  perpetual  injunction   against  the 

(4)  10  N.8.W.  L.E.  Eq.  192.  (6)  4  W.N.  194. 

^6)  9  N.S.W.  L.E.  Eq.  119.  (7)  8  N.S.W.  L.E.  303. 
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1890.  applicant^  restraining  liim  from  taking  any  proceedings  to 
Phillips  remove  the  caveat.  Here  there  is  abundant  evidence  of  waiver, 
Mabtin.  ^^^  ^^  ^3  quite  clear  that  a  man  may  by  his  conduct  waive  a 
The  C.J.  pi'ovision  of  an  A.ct  of  Parliament  intended  for  his  benefit.  The 
caveator  was  not  brought  into  Court  in  any  way  until  the  caveat 
had  hipsed.  And  now  the  applicant,  after  all  these  proceedings 
have  been  taken  by  him,  after,  doubtless,  much  expense  has 
been  incurred  on  the  part  of  the  caveator,  and  after  lying  by 
and  hoping  to  get  a  judgment  of  the  Court  in  his  favour — asks 
the  Court  to  do  that  which  but  for  some  reasons  known  to 
himself  he  might  have  asked  the  Court  to  do  before  any  other 
step  in  the  proceedings  had  been  taken.  I  think  he  is  altogether 
too  late.  It  is  to  my  mind  a  clear  principle  of  equity,  and  I 
have  no  doubt  there  are  abundant  authorities  on  the  point,  that 
equity  will  interfere  to  prevent  the  machinery  of  an  A.ct  of 
Parliament  being  used  by  a  person  to  defeat  equities  which  he 
has  himself  raised,  and  to  get  rid  of  a  waiver  created  by  his  own 
acts. 

In  the  case  of  Nicholls  v.  LeB  (2)  the  proceedings  were 
commenced  by  the  caveator  bringing  an  action  of  ejectment 
against  the  applicant;  he  failed  to  g^ve  the  written  notice  of 
this  action  to  the  Registrar-General  required  by  the  2Srd  section 
of  the  principal  Act,  and  we  held  that  the  applicant  having 
defended  the  action  of  ejectment  did  not  thereby  waive  his  right 
to  take  advantage  of  the  caveator  failing  to  give  the  statutory 
notice.  He  was  forced  to  defend  the  action,  and  by  so  doing 
waived  nothing.  As  to  Mr.  Wiae^a  application  to  make  a 
declaration  that  the  caveator  is  entitled  to  a  life  interest  in  the 
land,  which  is  asked  on  the  authority  of  Fisher  v.  Qaffney  (8)^ 
this  matter  is  not  properly  before  us.  Even  if  it  were,  I  do  not 
think  we  could  grant  such  an  application.  This  application 
must  be  dismissed  with  costs. 

Sib  GsoBai  Iknbs,  J.  It  seems  to  me  a  very  strong  thing  for 
the  Court  to  say,  notwithstanding  the  express  words  of  the 
2Srd  section  [''that  a  caveat  shall  be  deemed  to  have  lapsed 
unless  proceedings  have  been  taken,"  &c.]  that  a  dead  caveat 
shall  have  vitality.     But  considering  the  particular  circumstances 
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of  this  case,  I  am  not  prepared  to  dissent  from  the  opinion  ^^^- 

expressed  by  the  Chief  Justice.    I  think  it  was  rightly  admitted  Phillips 

by  Mr.  Salomons  that  if  anyone  could  be  estopped  from  taking  mj^btin. 

advantage  of  this  Act  that  his  client  should  be  estopped  in  this  j^^^  j 
particular  case. 

FosTBB,  J.  I  do  not  think  we  should  now  enquire  whether 
the  caveat  be  dead  or  alive,  as  the  applicant  is  estopped  from 
taking  that  point  at  this  stage  of  the  case.  The  applicant  has 
acquiesced  in  all  the  proceedings  that  have  been  taken,  and  he 
cannot  now  come  to  the  Court  and  ask  us  to  set  them  aside,  after 
putting  the  other  party  in  a  false  position. 

Application  dismissed,  with  costs. 

Attorneys  for  the  applicant :   Want,  Johnson  ^  Oo. 
Attorneys  for  the  caveator :  Sly  ^  Hamilton. 
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^^^0-  BLACK  AND  Another  v.  THE  COMMISSIONERS  FOR  RAILWAYS. 

May  8.        MaUwa^i^Sailway  Act,  22   Vie,  No.  19, «.  4&^Sesumptio»  of  land^Basu  of 

valuation, 

I  he  C.i.         Where  land  is  returned  for  railway  purposes  under  the  22  Vio.  No.  19,  the  yaloe 
m^^  *      of  such  land  and  the  underlying  minerals  most,  on  the  proper  construotion  of  s.  45, 
Stephen  J.     be  estimated  as  if  the  railway  for  which  such  land  is  resumed  had  nerer  been 
contemplated. 

Nbw  trial  motion. 

The  action  was  brought  under  the  22  Vic.  No.  19,  a.  41*,  to 
recover  77,188Z.  2«.  compensation  in  respect  of  32  acres  of  land 
resumed  for  the  purposes  of  the  Homebush-Waratah  railway. 
The  land  was  situated  about  twelve  miles  from  Newcastle  on  the 
shore  of  Lake  Macquarie,  from  which  it  was  separated  by  a  100ft. 
reserve.  The  land  was  resumed  in  October,  1886,  and  was  then 
unimproved  scrub  land.  The  question  of  compensation  was 
referred  to  arbitration,  the  plaintiffs  claiming  77,138Z.  2»., 
principally  on  account  of  the  coal  underlying  the  land,  and  for 
severance.  The  arbitrators  disagreed,  and  the  umpire  awarded 
157iZ.  IBs.  to  the  plaintiffs,  and  they,  being  dissatisfied  with  the 
award,  brought  this  action.  The  defendants  pleaded  that  the 
amount  awarded  was  sufficient  compensation.  The  case  was 
tried  before  the  Ohief  Justice  and  a  jury  of  four  at  Maitland,  on 
the  30th  of  September,  and  1st,  2nd,  3rd,  and  4th  of  October,  1889. 

It  was  agreed  that  the  plaintiffs  should  have  leave  to  mine  the 
lower  seams  of  coal  under  the  land  resumed,  and  the  question  of 
compensation  for  the  coal  was  therefore  confined  to  the  top  seam* 
The  jury  found  a  verdict  for  the  plaintiffs  for  1684Z.  is.  6d.,  viz., 
160Z.  for  the  surface  value  of  the  land  at  bl.  per  acre,  and 
1524Z.  2s.  6d.  for  the  value  of  the  coal  (see  questions  2  and  7). 

The  following  were  the  questions  left  to  the  jury,  and  their 
answers : — 

1.  What  was  the  value  of  the  land  resumed,  as  a  whole, 
entirely  ignoring  all  consideration  of  a  railway  f — ^Answer  : 
1753Z.  16s. 

*N.B.— The  22  Vio.  No.  19  it  repealed  bj  the  51  Vie.  No.  86.  Compensation 
for  lands  resumed  for  public  works  is  now  dealt  with  bj  the  44  Vio.  No.  16,  s.  18» 
and  the  61  Vic.  No.  87,  s.  24.  The  action  surrived  as  against  the  Commissioners 
for  Bailwajs  appointed  under  the  61  Yic.  No.  86,  b/  Tirtue  of  s.  81  of  that  Act. 
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2.  What  was   the  value  of  the  surface,  ignoring  railway  as        ^^^' 
aforesaid  ? — ^A.  160Z.     5Z.  per  acre.  Black 

8.  How  much  for  severance  ? — A.  Nil  Thb  Commis- 

4.  What  is  the  value  of  the  top  seam   of  coal  under  land  ®j^^*^\^* 
resumed,  ignoring  railway  as  aforesaid  ? — A.  159SZ.  15«.,  without 
tunnelling. 

5.  What  was  the  value  of  the  land  resumed  in  October,  1886, 
taking  into  consideration  that  there  was  then  a  railway  in  course 
of  construction  passing  through  the  land  ? — A.  2238Z.  lbs,,  less 
69L  12*.  6d.  tunnelling. 

6.  What  was  the  value  of  the  surface  under  the  circumstances 
mentioned  in  question  No.  5  ? — A.  640Z.     20L  per  acre. 

7.  What  was  the  value  of  the  top  seam  of  coal  under  land 
resumed  under  the  circumstances  mentioned  in  question  No.  5  ? — 
A.  1524Z.  2«.  6d.,  deducting  tunnelling. 

8.  How  much  for  severance  under  the  circumstances  mentioned 
in  question  No.  5  ? — A.  Nil. 

9.  Assuming  that  there  is  no  direct  approach  from  this  land 
to  Lake  Macquarie,  does  this  fact  make  in  your  opinion  any 
difference  in  the  value  of  the  land  resumed  ? — A.  Yes. 

10.  Has  the  construction  of  this  railway  benefited  the  land  of 
the  plaintiffs,  and  if  so,  to  what  extent  ? — ^A.  Yes,  by  an  increase 
of  15Z.  an  acre;  that  is,  the  whole  estate  calculated  at  5Z.  an 
acre. 

On  the  8th  of  May  the  defendants  moved  to  make  absolute  a 
rule  nisi  to  enter  the  verdict  for  the  defendants,  or  for  a  new 
trial  upon  the  following  grounds  : — 1.  That  the  amount  of  com- 
pensation awarded  by  the  jury  was  excessive.  2.  That  the 
verdict  was  against  evidence  and  the  weight  of  evidence.  3^  That 
the  compensation  ought,  in  law,  to  be  computed  without  including 
any  increased  value  arising  from  the  railway,  and  therefore  the 
jury  could  not  take  the  payment  of  a  royalty  into  consideration, 
and  the  evidence  of  the  value  of  plaintiffs'  land  without  the 
railway  was  all  in  defendants'  favour. 

The  plaintiffs  also  moved  upon  a  cross  rule  to  enter  a  verdict 
for  the  plaintiffs  for  2164Z.  28.  6d.,  or  for  a  new  trial  upon  th? 
ground  that  the  amount  of  compensation  which  the  plaintiffs 
were  entitled  to  recover  should  have  been  assessed  by  the  jury 
N.S.W.B.,  Vol.  XL,  Law.  K 
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^^^-       according  to  what  they  fonnd  to  have  been  the  value  of  the  land 

Black      taken  at  the  time  of  service  upon  the  plaintiffs  of  the  notice  of 

iHB  CoKuis-  resumption,  including  the  increase  in  value  of  the  said  land 

8I0NBB8  FOE  caused  by  the  railway  works  carried  out  previous  to  such  service 
kailwats. 

and  in  progress  at  the  date  thereof,  and  that  his  Honour  should 
so  have  directed  the  jury. 

Want,  Q.C.,  and  Edmunds,  for  the  plaintiffs. 

Salomons,  Q.C.,  and  0.  B.  Stephen,  for  the  defendants. 

The  Chief  Justice.  I  am  afraid  that  notwithstanding  all  the 
care  taken  at  the  hearing  to  avoid  such  a  result,  there  must  be  a 
new  trial  in  this  case.  The  verdict  of  the  jury  was  for 
1684Z.  2i?.  6(2.,  and  the  Court  is  asked  by  the  plaintiffs  to  say  that 
the  verdict  should  be  increased  to  2164Z.  2«.  6d.,  inasmuch  as  the 
45th  section  of  the  Railways  Act,  22  Vic.  No.  19,  does  not 
prevent  them  from  recovering  from  the  Commissioners  the  value 
of  the  land  estimated  with  the  railway  upon  it.  I  am  of  opinion 
that  the  45th  section  was  passed  with  the  clear  intention  and 
purpose  of  preventing  the  owner  of  land  resumed  from  obtaining 
for  it  the  increased  value  which  the  construction  of  the  railway 
gives  to  it  and  the  adjoining  lands.  The  question  is  if  the  words 
of  the  Act  carry  out  that  intention,  and  my  opinion  is  that  they 
do.  Section  45,  after  stating  that  compensation  is  to  be  paid 
for  the  land  taken,  and  for  damage  by  severance,  goes  on  to 
provide  that  the  jury  shall  make  their  assessment  '^  according  to 
what  they  shall  find  to  have  been  the  value  of  such  lands  at  the 
time  notice  was  given  of  such  lauds  being  required  and  without 
reference  to  any  alteration  in  such  value  arising  from  the 
establishment  of  such  railway  and  other  works.'' 

"  Such  value  "  means  the  value  of  the  land  at  the  time  the 
notice  of  resumption  is  given,  and  in  arriving  at  that  amount  the 
jury  must  ignore  the  increased  value  given  to  the  land  by  the 
fact  of  the  railway  being  constructed,  notwithstanding  that  the 
railway  was  in  course  of  construction,  and,  it  may  be^  had  actually 
reached  the  plaintiffs'  land  before  the  notice  of  resumption  was 
served.     If  this  were  not  so,  the  intention  of  the  Act  would 
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invariably  be  frustrated^  because  when  a  railway  is  authorised  to        ^^^ 
be  made^  plans  are  laid  on  the  table  of  the  House  of  Assembly^       Black 
and  it  is  known  long  before  any  notices  of  resumption  can  be  t^b  Cokmis- 
senred  almost  exactly  what  lands  will  have  to  be  resumed.     The   r^^*^^* 
mere  fact  of  the  railway  being  about  to  be  constructed  would 
instantly  put  an  increased  value  on  the  land  through  which  it 
was  to  pass. 

The  intention  of  the  Act  is  that  the  Government,  and  through 
the  Government  the  public^  shall  not  have  to  pay  to  the  owner 
of  land  the  increase  in  its  value,  where  that  very  increase  has 
been  caused  by  the  Government  running  a  railway  through  it, 
and  the  policy  of  the  Act  is  plainly  that  the  owner  shall  receive 
his  compensation  through  the  increase  in  the  worth  of  the 
adjoining  lands  which  are  not  resumed. 

The  present  case  is  a  good  example  of  the  evils  that  would 
resnlt  if  any  other  construction  of  the  Act  were  adopted.  Here 
was  as  absolutely  useless  a  piece  of  land  as  could  be  found  within 
the  four  corners  of  New  South  Wales,  indeed,  as  one  witness 
Maid^  the  whole  32  acres  would  not  feed  one  goat.  The  surface 
value  was  found  by  the  jury  to  be  bl.  per  acre,  increased  by  the 
railway  by  151,  per  acre.  The  coal  underlying  the  land  was 
useless  for  want  of  access  to  a  market,  but  when  brought  by  a 
railway  within  reach  of  a  market  the  coal  at  once  became  valu- 
able. The  construction  of  the  railway  was  the  only  thing  that 
could  give  any  value  to  the  land^  yet  the  plaintiffs  contend  that 
the  public  are  to  pay  for  an  increase  of  value  which  the  public 
themselves  have  brought  about.  The  defendants,  however, 
contend,  and  in  my  opinion  rightly  contend,  that  the  verdict 
was  wrong,  and  excessive  in  amount,  and  that  the  land  should 
have  been  valued  without  taking  the  railway  into  consideration. 

The  ]ury>  in  estimating  the  value  of  the  top  seam  of  coal, 
placed  the  same  value  upon  it,  whether  with  or  without  the 
railway.  If  they  did  that  designedly,  and  on  the  assumption 
that  they  had  a  right  to  value  the  coal  taking  the  railway  into 
oonaideratioti,  then  they  were  wrong  in  law^  if  a  jury  can  be  said 
to  be  wrong  in  law,  because  they  had  no  right  to  take  the  railway 
into  consideration.  If  they  placed  the  value  they  did  upon  the 
eoa^  vi2.,  1524Z.  2b.  6d.,  irrdspeotive  of  the  railway  altogether^ 
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^^^Q-       then  there  was  absolately  no  eyidence  to  support  their  finding. 

Black       because  it  was  very  clear  that  without  the  railway  the  coal  was 

Thb  CoicMis-  ▼a.lueless,  for  want  of  access  to  a  market.   The  plaintiffs  tried  to 

8ION1R8  FOR  make   out  that  they  could  have  shipped   the    coal   by  Lake 

Macquarie,  but  this  was  answered  by  the  defendants  by  shewing 

Xb6  O.J. 

that  the  plaintiffs'  land  was  cut  off  from  the  shores  of  the  lake 
by  a  Government  reserve,  and  that  the  entrance  to  the  lake  was 
too  shallow  to  allow  the  passage  of  cargo*carrying  vessels. 

As  to  the  surface  value  of  the  land,  the  defendants  called 
a  large  number  of  witnesses  to  prove  that  the  land  was 
worth  no  more  than  about  5Z.  per  acre,  and  some  of  these 
witnesses  said  that,  without  the  railway,  they  could  put  no  value 
at  all  upon  it.  The  jury  found  that  it  was  worth  51.  per  acre. 
Unfortunately  for  the  defendants,  the  evidence  of  the  last 
witness  they  called,  Mr.  Thompson,  a  Government  valuator,  might, 
if  it  had  been  consistent,  have  proved  a  serious  difficulty  in  their 
way.  Mr.  Thompson's  duty  being  to  value  the  land,  irrespective 
of  the  consideration  of  the  railway,  he  valued  it  at  35Z.  per 
acre  ;  yet  he  afterwards  said  that,  without  a  railway,  he  did  not 
think  the  land  had  any  commercial  value  for  the  purpose  of 
working  coal.  If  that  was  so,  it  had  no  value  for  any  purpose, 
because  it  was  covered  with  scrub.  It  seems  to  me,  therefore^ 
that  this  evidence  is  entirely  unreliable,  and  should  be  dis- 
regarded. 

I  am,  therefore,  of  opinion  that  the  amount  awarded  by  the 
jury  having  been  excessive,  the  verdict  must  be  set  aside,  and  a 
new  trial  ordered.  Seeing,  however,  that  the  verdict  is  bat 
little  in  excess  of  the  estimate  of  the  Government  valuator,  the 
defendants  may  think  it  hardly  worth  while  to  take  out  the  rule. 
The  plaintiffs'  rule  is,  therefore,  discharged  with  costs,  and  the 
defendants'  rule  made  absolute  with  costs;  but  the  rule  will  Lie 
in  the  office  for  14  days  to  enable  the  defendants  to  elect  whether 
they  will  proceed  with  the  new  trial. 

Sib  Gsobgb  Inkbs,  J.  I  am  also  of  opinion  that  the  jury  were 
wrong,  and  that  there  must  be  a  new  trial,  since  without  the 
consent  of  the  plaintiffs  we  are  unable  to  enter  a  verdict  for  any 
specific  sum  other  than  that  found  by  the  jury.     I  infer,  rather 


8ionrb8  fob 
Bailwats. 

Innes  J. 
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tliaa  thinks  that  the  jury  could  not  quite  have  understood  the        ^^^- 
bearing  of  the  questions  left  to  them  by  his  Honour.     If  they       Black 
did,  their  answers  to  questions  four  and  seven  are  utterly  irrecon-  the  Commis- 
cilable^  except  on  the  hypothesis  that  they  meant  to  shew  by 
their  answers  that  they  would  not  ignore  the  increased  value 
given  to  the  coal   by  the    construction  of   the  railway.      The 
evidence,  however,  seems  to  be  clear   that  but  for  the  railway, 
the  top  seam  of  coal  would  have  possessed  a  merely  nominal 
value. 

As  to  section  45,  I  am  of  opinion  that  the  meaning  of  the 
latter  part  of  that  section  is,  though  somewhat  awkwardly 
expressed,  that  the  value  of  the  land  resumed  is  to  be  assessed 
without  reference  to  any  alteration  in  its  value  brought  about 
by  the  establishment  of  the  railway  ;  in  other  words,  the  land  is 
to  be  assessed  at  the  value  it  would  have  had  if  the  railway  for 
which  it  is  resumed  had  never  been  contemplated.  Any  and 
every  other  circumstance  may  be  taken  into  consideration  in 
estimating  the  worth  of  the  land,  except  the  effect  upon  it  of  the 
railway  for  which  it  is  taken.  It  may  not  always  be  an  easy 
matter  for  a  valuator  to  draw  a  distinction  between  the  increased 
value  of  land  lying  close  alongside  a  railway  and  not  resumable 
for  it,  and  the  inferior  value  of  land  actually  resumable  and 
resumed.  Nevertheless,  the  valuation  must  proceed  on  the  basis 
we  have  indicated. 


Stxphbn,  J.,  concurred. 


Plaintiffs*  rule  discharged  with 
costs;  defendanU^  rule  mads 
absolute  with  costs.  Defendants 
to  have  14  days  to  take  out  the 
order. 


Attorneys  for  the  plaintiffs  :  Want,  Johnson  Sf  Oo. 
Attorney  for  the  defendants  :  The  Crown  Solicitor. 
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1890. 
May  19. 

/m»6«  J. 

Stephen  J. 

and 
Foster  J. 


THE   BOROUGH  OF   ALEXANDRIA  v.  COOPER. 

Municipalitiet  Act  of  1867  (31  Vic,  No.  12),  tec.  166— Jfimicipa/iltet  LigUing  Ad 
of  1878  (36  Vie,  No,  26), see,  l-^Lighting  ra/e$--'Properfy  deriving  amy  hentfii^ 

67  Tirtue  of  teotioD  1  of  the  Mnnieipaliiiss  Lighting  Act  of  1878«  which 
must  be  i-ead  with  taction  166  of  the  MnnidfcHiHu  Aet  of  1867,  a  muiici* 
pality  may  levy  lighting  rates  upon  the  owners  of  property  within  the 
municipality,  even  though  no  light  from  the  lamps  erected  by  the  municipality 
reach  the  property,  inasmuch  as  property  may  '* derive  benefit  or  advantage'* 
in  other  ways  than  by  the  direct  advantage  of  illumination. 

New  trial  motion. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
def endanty  as  owner  of  certain  lands  within  the  borough^  to  recover 
the  sam  of  62Z.  I4«.  9d.  for  lighting  rates  due  to  the  plaintiffs  in 
respect  of  such  land.  At  the  trials  before  Stephen,  J.,  and  a  jury 
of  four^  on  the  2nd  December^  1889^  a  verdict  was  found  for  the 
plaintiffs  for  the  full  amount  claimed^  and  leave  was  reserved  to 
the  defendant  to  move  the  Court  to  set  aside  the  verdict  and 
enter  it  for  him^  or  to  reduce  the  damages^  the  Court  to  have 
power  to  draw  inferences  of  fact. 

On  the  17th  Feb.,  1890^  a  rule  nisi  in  pursuance  of  leave 
reserved  was  granted  on  the  following  grounds  : — 1.  That 
upon  the  inferences  to  be  drawn  from  the  facts  proved^ 
or  admitted  at  the  trials  the  defendant  was  entitled  to  a 
verdict.  2.  That  the  plaintiffs'  witness  proved  that  certain 
portions  of  land  in  respect  of  which  they  claimed  rates  did  not 
derive  any  benefit  from  the  gas  lamps.  3.  That  from  the 
evidence  appearing  upon  the  maps  put  in  evidence  in  the  cause, 
and  from  which  the  Court  is  to  have  power  to  draw  inferences  of 
fact  like  a  jury,  it  is  clear  that  the  plaintiffs  are  not  entitled 
under  the  provisions  of  the  Municipalities  Act  to  claim  any  rates 
in  respect  of  the  lands  in  reference  to  which  the  dispute  between 
the  parties  exists. 

The  lands  in  question  consisted  of  several  allotments*  It 
was  stated  by  one  of  the  plaintiffs'  witnesses  that  a  gas  lamp  can 
only  shed  light  for  800  feet,  and  it  was  further  proved  that  there 
was  only  one  allotmeht  within  800  feet  of  a  gas  lamp. 
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Pring,  for  the  defendant^  in  support  of  the  rule.     The  sole       ^^^' 
question  in  this  case  is,  did  the  defendant  derive  any  benefit  from  Bobouoh  or 
the  lighting  within  the  meaning  of  sec.  165  of  the  Municipalities  «. 

Act  of  1867  f    It  is  proved  by  one  of  the  plaintiffs'  own  witnesses     C^opkb. 
that  a  gas  lamp  will  only  shed  its  rays  for  800  feet.     The  defen- 
dant^ therefore^  should  only  have  been  rated  for  one  allotment 
for  only  that  allotment  derived  any  benefit  from  the  lighting. 

[FosTBB^  J.  When  the  light  shines  on  the  land  that  is  the 
direct  benefit,  but  then  there  may  be  an  indirect  benefit.] 

But  my  contention  is  that  the  defendant  can  only  be  rated  in 
respect  of  the  land  that  is  directly  benefited,  and  further,  where 
light  falls  on  a  small  portion  of  an  allotment,  as  in  this  case,  the 
rates  can  only  be  levied  with  respect  to  the  portion  actually 
lighted,  and  not  the  whole  allotment;  the  defendant  therefore  is 
only  liable  to  pay  for  the  rates  in  respect  of  that  small  portion  of 
the  one  allotment  on  which  the  light  falls. 

Salomons,  Q.C.  {Sch^les  with  him),  for  the  plaintiffs,  shewed 
cause.  Section  165  of  the  Municipalities  Act  of  1867  is  limited 
to  the  levying  rates  for  the  construction  of  works,  but  under  the 
Municipalities  Lighting  Act  of  1873,  power  is  given  to  the  muni- 
cipality to  levy  special  rates  for  lighting,  irrespective  of  whether 
the  land  derives  benefit  or  not.  The  rates  under  that  Act  are 
separate  and  distinct  from  the  rates  under  the  principal  Act. 
The  rates  the  plaintiffs  claim  here  are  the  rates  under  the 
amending  Act.  But  even  assuming  that  the  amending  Act  must 
be  read  with  the  principal  Act,  and  that  the  land  in  order  to  be 
rated  must  derive  some  benefit,  1  contend  that  the  test,  whether 
or  not  the  property  is  ratable,  is  not  whether  rays  of  light 
actually  reach  the  land,  but  whether  the  land  derives  any  benefit 
either  directly  or  indirectly.  Suppose  the  case  of  a  man  having 
a  gas  lamp  immediately  opposite  his  land,  and  erecting  a  hoarding 
so  that  not  a  single  ray  of  light  reached  that  land,  it  would  still 
be  ratable.  If  the  land  is  not  actually  lighted  the  approach  to 
his  land  might  be  lighted,  and  in  this  way  the  land  would  be 
benefited. 
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^^         '  [FosTBR,  J.     How  would  that  apply  where  rates  were  levied 

BoB0t7OH  or  in  respect  of  a  water  snpply  nnder  sec.  165  f] 
AlvzandAia 
■p. 
Coopsk         The  benefit  must  be  appreciable^  and  that  must  be  determined 

by  a  jury. 

Pring,  in  reply.  The  amending  Act  must  be  read  with  the 
principal  Act,  and  can  only  apply  to  land  deriving  some  benefit 
from  the  lighting. 

[Sib  Geobge  Innbs,  J.  We  do  not  want  to  hear  you  on  that 
point.] 

There  must  be  some  direct  benefit.  Take  the  case  of  sewerage 
or  water  supply,  if  in  such  a  case  the  pipes  were  laid  nearly  up  to 
bat  not  actually  up  to  a  man's  land,  that  land  could  not  possibly 
derive  any  benefit  from  the  sewerage  or  water  works,  nor  does 
the  land  in  this  case  derive  any  benefit. 

Sir  Geobgb  Innes,  J.  This  case  comes  before  the  Court  by 
agreement,  and  all  issues  of  fact  and  law  are  now  before  us.  This 
was  an  action  brought  by  the  plaintiff  borough  against  the 
defendant  to  recover  the  sum  of  62/.  149.  9d.,  being  the  amount 
of  lighting  rates  levied  in  respect  of  certain  lands  belonging  to 
the  defendant  within  the  borough.  The  defendant  resisted  the 
payment  of  these  rates  on  the  principle  that  the  borough  was  only 
empowered  under  the  Act  to  levy  rates  in  respect  of  land  which 
was  iEMstually  lighted,  that  is  in  respect  of  land  on  which  some  rays 
of  light  from  the  lamps  erected  by  the  municipality  actually  fell. 
The  question,  therefore,  for  us  to  consider  is  whether  that  is  the 
correct  principle.  We  are  unanimously  of  opinion  that  in  a  case 
such  as  this  th  e  jury,  in  considering  whether  the  land  derives  any 
benefit  within  the  meaning  of  sec.  165,  are  not  limited  to  that 
principle.  The  Court  of  course  considers  that  the  words  of  the 
166th  section  must  be  applied,  and  they  are  as  follows : — **  For 
the  purpose  of  constructing  and  maintaining  any  works  for  or 
relating  to  the  draining  of  lands  water  supply  sewerage  or 
lighting  with  gas  or  otherwise  the  council  of  any  municipality 
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may  establish  special  rates   and  may  levy  the  same   upon  the        ^890. 
owners  or   occupiers  of  any  property  within   the  mutiicipality  BosotraB  of 
deriving   any  benefit  or   advantage  from   such  works/*     Now,  „ 

pausing  for  a  moment  to  dispose  of  the  argument  which  has  been     Coopkb. 
ingeniously  pressed  upon  the  Court  by  counBel  for  defendant,  that     -'»»*«*  J- 
the  Muntcipalities  Lighting  Act  of  1873  rendered*  the  meaning  of 
the  words  '*  deriving  any  benefit  or  advantage ''  of  no  importance, 
we  are  all  of  opinion  that  the  argument  is  not  tenable,  and  that 
that  part  of  the  case  is  too  clear  for  argument. 

Coming  back  to  the.  principle  upon  which  the  jury  are  to  find 
their  verdict  in  an  action  brought  under  the  165th  section  of  the 
Municipalities  Act  of  1867,  or  under  section  1  of  the  Municipalities 
Lighting  Act  of  1878,  there  must  unquestionably  be  property 
within  the  municipality,  and  it  must  unquestionably  derive  benefit 
or  advantage  either  from  the  works  or  the  lighting.  Now,  besides 
the  direct  advantage  of  the  illumination  of  the  land  and  the  actual 
falling  upon  it  of  the  rays  of  light,  there  are  other  tangible,  clear, 
and  distinctly  appreciable  ways  in  which  property  may  be 
benefited.  Take  the  case  of  a  good  road  being  constructed  in  the 
vioinity  of  a  property  which  does  not  actually  reach  the  property, 
but  is  made  to  within  a  short  distance  of  the  property.  It  seems 
to  me  that  it  would  be  an  advantia^ge  to  that  property  in  two  ways. 
It  would  increase  the  selling  value,  and  it  would  be  an  advantage 
or  benefit  in  the  occupation,  use,  or  enjoyment  of  the  property. 
Anything  that  facilitates  or  improves  access  to  a  property  seems 
to  me  to  be  a  distinct  and  appreciable  advantage  and  benefit. 
Well,  as  in  the  case  of  a  road,  so  it  is  in  the  case  of  lighting.  If, 
instead  of  having  to  pass  along  a  dark  and  therefore  dangerous 
road,  that  road  is  made  safe  and  secure  by  gaslight,  then, 
although  it  may  stop  short  of  illuminating  every  part  of  the 
property,  it  is  an  advantage  to  the  property,  and  rates  in  respect 
of  that  property  can  properly  be  levied.  No  doubt  if  the  Court 
could  see  clearly  that  the  principle  upon  which  the  verdict  has 
been  found  is  wrong,  the  Court  would  not  hesitate  to  set  it  aside ; 
but  in  a  case  such  as  this  it  seems  to  the  Court  perfectly 
impossible  to  interfere  with  the  finding  of  the  jury,  nor  is  the 
Court  in  any  position  to  controvert  the  evidence  given  for  the 
plaintiff  borough.      When  we  have   disposed    of  the   question 
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1890.        whether  it  is  necessary  in  order  to  benefit  the  property  that  it 

BoBouoH  OF  should  be  illuminated  directly  by  the  rays  from  the  gas  lamps^  it 

"^"^"^  seems  to  me  that  it  is  impossible  to  interfere  with  the  verdict  in 

GoopsB.     the  way  in  which  it  is  submitted  to  the  Court.    There  is,  however, 

/MUM  J.     as  has  been  admitted,  no  evidence  to  support  the  verdict  in 

regard  to  allotments  8  B  and  10  B,  and  with  respect  to  them  the 

verdict  will  have  to  be  reduced  by  IZ.  5«.,  leaving  the  amount  at 

612.  98.  9d.    I  see  no  ground  for  Mr  Fringes  contention  that  the 

amount  leviable  with  regard  to  any  of  the  allotments  is  to  be 

proportionately  or  pro  rata  reduced  according  to  the  degree  of 

benefit  derived ;  and  nothing  tangible  has  been  advanced  upon 

which  we  can  say  that  the  Legislature  ever  intended  to  make  a 

provision  of  that  kind. 

Stephen,  J.,  and  Foster,  J.,  concurred. 

Rule  discharged  with  coats,  and 
verdict  reduced  from  621.  14*.  Od. 
to  61 Z.  9s.  9d. 

Attorneys  for  plaintiffs  :   Williamson  ^  Williamson. 
Attorneys  for  defendant :  Iceton  ^  FaithfulL 
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Maff9. 
June  14. 


BBGINA  V.  TOMMY  BYAN.  J 890. 

CHmiiua  Law  Am^ndmei^t  Act  (46  Vie,  No.  17),  ss.  22,  24,  429.  i^B—Malicwusly 
foovnding — £$cape — Arrett  viihout  warrant — ResiMtance  to  illegal  arrest. 

The  prisoner,  a  conWcted  felon,  esoaped  from  gaol  and  eluded  pursuit  for  two    m'^j^juy^  j 
months,  when  he  was  anoested  by  a  constable,  without  a  warrant,  on  a  charge      Jnnee  J. 
of  escaping  from  gaol.     The  prisoner  seized  the  constable's  revolver,  and  and 

having  shot  him  in  the  head  and  struck  him  several  blows  with  the  butt  Foster  J, 
eaoaped  from  him.  On  his  trial  for  maliciously  wounding,  with  intent  to  do 
grievous  bodily  harm,  the  Judge  told  the  jury  that  the  arrest,  being  without 
a  warrant,  was  illegal ;  but  thiit  though  a  man  improperly  deprived  of  liberty 
may  take  all  reasonable  means  to  recover  his  liberty,  he  is  not  justified  in  using 
a  deadly  weapon  or  inflicting  grievous  bodily  harm.  The  jury  found  the 
prisoner  guilty  of  maliciously  wounding,  under  s.  24,  and  that  he  had  used  no 
more  force  than  was  necessary  for  his  escape. 

Held,  first,  that  an  illegal  arrest  being  an  assault,  the  person  arrested  may 
resist  with  a  corresponding  amount  of  force  to  that  used  in  such  assault,  but 
that  a  deadly  weapon  may  not  be  used,  nor  grievous  bodily  injury  infiicted 
upon  the  officer  making  the  arrest.  His  Honour  therefore  rightly  directed  the 
jury  that  the  prisoner  was  not  justified,  even  on  the  assumption  that  the 
arrest  was  illegal,  in  using  the  amount  of  violence  that  he  did,  and  the  verdict 
of  the  jury,  irrespective  of  their  answer  to  the  special  question  asked  of  them, 
was  oorcect :  Em  parte  Woo  Tin  (9  N.S.W.  L.B.  403)  distinguished. 

Secondly  (Fobtvk,  J.,  dissentiente),  that  at  common  law  any  private  person 
or  eonstable  may  arrest  without  warrant  a  convicted  felon  who  is  illegally  at 
large. 

Thirdly,  that  an  escape  from  custody  after  conviction  is  an  offence  punishable 
under  sec.  468  of  the  C.L.A.  Act,  and  that  an  escape  being  an  offence  which  is 
continuously  being  committed  until  the  offender  is  recaptured,  the  prisoner  was 
arrested  whilst  in  the  act  of  committing  an  offence  punishable  undet'  the  Act, 
and  his  arrest  without  a  warrant  was  therefore  legal  under  sec.  429. 

The  conviction  was  therefore  upheld  on  the  grounds  that  the  general  verdict 
of  the  jury  was  right»  and  that  since  the  arrest,  although  without  warrant,  was 
a  legal  arrest,  the  special  finding  of  the  jury  that  the  prisoner  used  no  more 
foice  than  was  necessary,  inconsistent  as  it  was  with  the  general  verdict,  was 
immaterial,  and  such  question  should  not  have  been  left  to  the  jury.   , 

CbOWK  CASS  BBSIBYED. 

Special  case  stated  by  the  Chief  Justice. 

This  prisoner  was  tried  before  me  at  Darlinghurst  on  the  11th 
of  April  last.  He  was  indicted  under  the  22nd  section  of  the 
Oriminal  Law  Amendment  Act  for  that  he  did  on  the  27th 
January  last  maliciously  wound  Alfred  Hadley,  with  intent 
thereby  to  do  grievous  bodily  harm  to  the  said  Alfred  iladley. 


172  CASES  AT  LAW.  [N.  fl;  W.  R; 

^^^^'        Hadley  was  a  constable  in  the  New  South  Wales  police  force,  and 
Hhgina      the  facts  as  they  appeared  in  evidence  were  these : — 
Ryan.  On  the  8th  August^  1889,  the  prisoner,  who  is  an  aboriginal, 

was  convicted  at  the  Grafton  Quarter  Sessions  on  a  charge  of 
inflicting  grievoas  bodily  harm  and  was  sentenced  to  four  months' 
imprisonment  with  hard  laboar.  On  the  19th  of  November  he 
escaped  from  Grafton  Gaol  where  he  was  confined.  The  prisoner 
remained  at  large  until  the  24th  of  January,  when  he  was 
aiTested  by  Constable  Hadley  upon  a  charge  of  escaping 
from  Grafton  Guol.  At  the  time  of  the  arrest  Hadley  had  no 
warrant  for  the  arrest  of  the  prisoner,  though  he  had  heard  a 
warrant  had  issued.  The  prisoner  resisted  this  arrest,  but 
was  overpowered  and  taken  to  the  lock-up  at  Copmanhurst,  where 
he  was .  confined  till  the  morning  of  the  27th  of  January,  upon 
which  morning  Hadley  went  to  the  cell  in  which  the  prisoner  was, 
informed  him  he  was  about  taking  him  to  Grafton,  and  told  him 
to  hold  up  his  hands  in  order  to  have  the  handcuffs  put  on ;  the 
prisoner  did  so,  but  when  one  handcuff  was  on  he  suddenly 
grappled  with  the  constable,  and  being  a  much  more  powerful 
man,  pinioned  his  arms  to  his  sides  and  forced  him  into  the 
comer  of  the  passage  just  outside  the  cell  door.  The  constable 
called  for  assistance,  when  a  man  named  Charles  Ryan  came  up 
and  endeavoured  to  remove  the  prisoner's  arms  from  round  the 
constable;  in  this  he  failed.  The  prisoner  then  drew  the 
constable's  revolver,  which  was  in  a  leather  pouch,  slung  from  a 
belt  round  his  waist,  and  a  shot  was  fired.  The  constable  did 
not  feel  that  he  was  then  shot,  nor  do  I  think  he  was,  although 
both  the  constable  and  Charles  Ryan  state  that  blood  then 
appeared  on  the  constable's  face.  Charles  Ryan  then  caught 
the  prisoner  round  the  legs  to  try  and  throw  him,  and  the  three 
men  thus  struggling  fell  together  into  a  small  room  opening  off 
the  passage  and  opposite  the  cell  door.  The  constable  was 
underneath,  with  the  prisoner  on  the  top  of  him.  The  prisoQer 
kicked  Charles  Ryan  away,  and  he  appears  to  have  taken  no 
further  part  in  the  struggle.  The  prisoner  then  took  the  pistol 
and  holding  it  to  the  constable's  right  ear  fired;  the  ball 
entered  just  in  front  of  the  ear,  and  breaking  the  bone  of  the  jaw, 
lodged  in  his  fape,  from  which  it  was  some  weeks  afterwards 
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extracted  by  Dr.  Twynam,  who  produced  it  at  the  trial.  There  was        18^0- 
only  one  shot  wound,  although  two  shots  were  fired.    This  wound      Rkoina 
rendered  the  constable  incapable  of  further  resistance,  and  the       r^an. 
prisoner  got  on  his  feet,  struck  the  constable  one  or  two  blows 
over  the  head  with  the  butt  end  of  the  revolver,  producing  a  true 
wonnd  upon  the  head,  and  then  escaped  from  the  lock-up. 

The  prisoner  was  defended  by  Mr.  Shand,  who  before  he 
addressed  the  jury  asked  me  to  rule : — First,  that  the  arrest  of 
the  prisoner  and  his  subsequent  detention  in  the  lock-up  was 
fllegal ;  and  secondly,  that  if  in  the  opinion  of  the  jury  the 
prisoner  used  no  more  violence  than  was  necessary  to  effect  his 
escape,  he  could  not  be  found  guilty  under  this  indictment. 

It  appeared  to  be  conceded  by  the  Crown,  and  I  was  of 
opinion,  that  the  arrest,  having  been  made  without  any  warrant 
being  in  the  possession  of  the  constable,  and  more  than  two 
months  having  elapsed  after  the  commission  of  the  offence,  which 
the  constable  had  not  seen  committed,  was  illegal. 

In  my  summing-up  I  told  the  jury  that  if  they  found  that  the 
prisoner  took  the  constable's  revolver  and  used  it  in  the  way 
described,  the  illegal  arrest  and  detention  would  not  justify  him 
in  doing  what  he  did  to  obtain  his  liberty.  I  farther  told  them 
that  a  man  improperly  deprived  of  liberty  may  take  all  reasonable 
means  to  recover  his  liberty ;  that  he  is  entitled  to  use  reasonable 
force  for  that  purpose;  that  he  is  entitled  to  assault  and  use 
considerable  force  against  his  keeper  ;  but  that  he  is  not  justified 
in  using  a  deadly  weapon,  such  as  a  revolver,  in  a  way  calculated 
to  deprive  his  keeper  of  life,  or  with  intent  to  seriously  maim 
him,  or  to  inflict  grievous  bodily  harm  upon  him,  neither  is  he 
justified  in  maliciously  infiicting  grievous  bodily  harm  upon  him. 
I  said  that  if  death  had  ensued  the  provocation  of  the  illegal 
arrest  and  detention  might  possibly  have  reduced  the  killing 
from  murder  to  manslaughter,  but  such  killing  would  not  amount 
to  justifiable  homicide.  I  also  told  the  jury  that  if  they  were 
satisfied  that  the  prisoner  was  guilty  of  maliciously  wounding, 
bat  were  not  satisfied  that  he  was  guilty  of  the  intent  to  do 
grievous  bodily  harm,  they  were  entitled  to  acquit  the  prisoner 
of  such  intent  and  find  him  guilty  of  maliciously  wounding — see 
seo.  372y  CHminai'  Lav;  Amendment  Act — at   the  same  time  I 
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^^^'  told  the  jury  that  if  they  believed  the  evidence,  it  was  difficalt 
RcaiNA  to  anderstand  how  a  man  could  inflict  such  injuries  as  these  and 
Btak.  ii^  ^h®  ^^7  described  unless  he  did  intend  to  inflict  grievous 
bodily  harm.  I  also  asked  the  jury  to  say  as  a  matter  of  fact, 
whether  in  their  opinion  the  prisoner  had  used  more  force  thl^n 
was  necessary  for  the  purpose  of  regaining  his  liberty,  at  the 
same  time  calling  their  attention  to  the  evidence  that  after  the 
constable  had  been  rendered  helpless  by  the  shot  which  took 
effect  in  his  face,  the  prisoner  struck  him  one  or  more  blows  on 
the  head  with  the  revolver,  thus  inflicting  a  serious  wound  upon 
him. 

The  jury  acquitted  the  prisoner  of  the  intent  to  do  grievous 
bodily  harm,  and  found  him  guilty  of  maliciously  wounding,  and 
strongly  recommended  him  to  mercy ;  and  they  found  in  answer 
to  the  question  I  put  to  them  as  above,  that  in  their  opinion  the 
prisoner  used  no  more  force  than  was  necessary  for  his  escape. 

I  treated  the  verdict  of  the  jury  as  one  of  maliciously  wounding 
Under  the  24th  section  of  the  Griminal  Law  Ameiidment  Act,  and 
sentenced  the  prisoner  to  four  years'  penal  servitude. 

After  I  had  summed  up,  Mr.  Shand  asked  me  to  reserve  the  point 
he  had  taken  for  the  consideration  of  the  Court ;  this  I  do,  and  I 
also  reserve  for  the  consideration  of  the  Court  the  following 
points : — 

First,  was  the  law  applicable  to  this  case  correctly  laid  down 
by  mef 

Secondly,  the  jury  having  found  that  the  prisoner  was  guilty 
of  maliciously  wounding,  but  that  he  used  no  more  force  than 
was  necessary  for  his  escape — was  he  on  such  finding  entitled 
to  be  acquitted  f 

May  9.  Shaud  for  the  prisoner.      The  prisoner  used  no  violence  in 

breaking  gaol ;  he  found  the  door  open  and  walked  out.  He 
was,  therefore,  guilty  only  of  a  misdemeanour  at  common  law 
{Russell  on  Crimes,  4th  Ed.  vol.  I,  p.  594),  and  could  only  be 
arrested  upon  a  warrant.  The  arrest  being  without  warrant  was 
illegal,  and  the  prisoner  was  entitled  to  resort  to  violence  to 
regain  his  liberty,  and  would  have  been  justified  in  taking  the 
life  of  the  constable  if  he  could  not  have  otherwise  effected  his 
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escape  :  Ex  parte  Woo  Tin  (1).     If  that  case  is  correct,  the  Judge        ^^^- 
samnied  up  wrongly  to  the  jury.     The  jury  found  that  he  used  no      R»oin4 
more  violence  than  was  necessary  under  the  circumstances,  and       Rtan. 
that  is   equivalent  to   saying  that  he  could  not  have  escaped 
without  using  the  revolver  as  he  did  :  B.  v.  Mann  (2),  R.  v.  Long 
(3),  R.  V.  PaHencs  (4),  R.  v.  Griffiths  (5),  R.  v.  Price  (6).     If  a 
constable  exceeds  his  duty  he  is  in  no  better  position  than  a 
private  person  :    1  East  Pleas  of  the  Orown,  312,  s.  80.     It  is 
necessary  that  the  arresting  constable  should  have  the  warrant 
in  his  possession  at  the   time  :   Oalliard  v.   Laxton   (7),  R.  v. 
WhiUhouse  (8). 

By  the  G.L.A.  Act,  s.  429,  a  constable  or  other  person  may 
arrest  without  warrant  any  person  in  the  act  of  committing,  or 
immediately  after  having  committed,  an  offence  punishable  under 
that  or  any  other  Act,  and  by  sec.  458  a  person  convicted  of  an 
"  escape  from  lawful  custody  on  a  criminal  charge  may  be  kept 
to  hard  labour  during  the  whole  or  any  part  of  the  term  of  his 
imprisonment.''  The  words,  "  custody  on  a  criminal  charge,'' 
clearly  refer  to  where  a  man  escapes  while  he  is  awaiting  trial 
and  not  to  a  convicted  felon,  so  that  there  was  no  power  in  the 
constable  under  sees.  429  and  458  to  arrest  without  a  warrant. 
But  even  if  it  is  held  that  sec.  458  relates  to  the  escape  of  a 
convicted  person,  and  the  prisoner  was,  therefore,  a  person 
"punishable  under  the  Act,"  still  a  constable  can  only  arrest 
without  a  warrant  under  sec.  429,  where  the  person  is  actually 
committing,  or  has  just  committed,  the  offence.  This  prisoner 
was  neither  committing,  nor  had  he  just  previously  committed, 
the  offence  for  which  he  was  arrested.  He  had  escaped  two 
months  previously,  and  had  been  at  large  all  that  time.  He 
was  illegally  at  large,  but  was  not  escaping.  An  escape  is  not 
a  continuing  offence,  but  is  completed  when  the  first  unsuccessful 
pursuit  is  over.  It  may,  I  admit,  be  difficult  to  draw  the  line 
in  some  cases,  and  to  say  at  what  precise  moment  a  man  has 
made  good  his  escape ;  but  a  man  cannot  be  continually  escaping 
for  two  months. 

(1)  9  N.S.W.  L.R.  498.  (5)  8  C.  &  P.  248. 

(2)  6  Cox.  C.C.  461.  (6)  S  C.  &  P.  282. 

(3)  7  C.  &  P.  814.  (7)  31  L.J.  M.C.  123, 

(4)  7  C.  A  P>  776.  (8)  2  S.C.K.  118. 
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^^^'  [WiNDKYER,  J.      It  seems  to  me  that  the  prisoner  could  be 

RsoiNA      arrested  by  anyone  as  a  convicted  felon  illegally  at  large.     He 
Briv.       ^^s  no  less  a  felon  because  he  had  escaped.] 

Heydon  and  Ooffey  for  the  Crown.  Being  a  convicted  felon  at 
large  a  warrant  was  unnecessary ;  anyone  could  arrest.  If  that 
were  not  so,  a  man  sentenced  to  death  for  murder  might  escape, 
if  opportunity  favoured  him,  without  violence,  and  he  would  then, 
according  to  my  learned  friend^s  argument^  be  merely  guilty  of 
a  common  law  misdemeanour,  and  if  he  could  succeed  in  evading 
the  particular  constable  who  carried  the  warrant  for  his  arrest^ 
he  would  be  at  liberty  even  to  kill  anyone  else  who  tried  to 
capture  him.  Such  a  contention  only  needs  to  be  plainly  stated 
to  shew  in  what  a  monstrous  absurdity  it  results.  It  places  a 
mun  who  escapes  after  conviction  in  a  better  position  than  one 
who  escapes  before  he  is  tried. 

[Innbs,  J.  Have  you  any  authority  to  shew  that  any  person 
may  arrest  without  warrant  a  felon  at  largo  ?] 

I  can  find  no  case  directly  on  that  point.  The  Court  will  have 
to  decide  it  on  principle. 

The  arrest  was  legal  under  sees.  429,  468.  An  escape  from 
custody  on  a  criminal  charge  is  punishable  by  imprisonment  at 
common  law,  and  sec.  458  provides  that  such  imprisonment  may 
be  with  hard  labour.  Therefore,  it  is  an  offence  punishable 
under  the  Act  within  the  meaning  of  sec.  429.  Sec.  458  applies 
both  to  an  escape  after  and  before  conviction. 

The  prisoner  was  in  the  act  of  escaping  when  the  constable 
arrested  him.  An  escape  is  a  continuing  offence.  A  man  may 
get  out  of  gaol  and  the  pursuit  last  for  months,  but  he  is  escaping 
all  the  time.  In  this  case  the  pursuit  was  going  on  all  the  time 
the  prisoner  was  at  large. 

[Foster,  J.  If  the  officers  give  up  the  pursuit  for  a  time,  has 
not  the  prisoner  escaped  ?] 
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No ;  until  he  comes  or  is  broaght  back  to  the  gaol  he  is  still        ^^^' 
an  escaping  prisoner  :  Russell,  5th  Ed.  vol.  1,  p.  572;  2  Hawk,,     Kboina 
P.C.^  cb.  19^  sec.  12.      These  aathorities^  howeyer,  refer  to  the      btak. 
pnrsait  of    the  officer  by  whose  negligence    the  escape  has 
occarred.    I  can  find  no  direct  anthority  as  to  when  an  escape 
ends. 

Again^  even  if  the  arrest  was  illegal,  the  prisoner  was  not 
justified  in  using  the  violence  which  he  did.  His  Honour  summed 
up  correctly  to  the  jury,  and  their  finding  that  the  prisoner  used 
only  necessary  violence  is  entirely  inconsistent  with  their  general 
verdict  of  guilty.  The  arrest^  even  if  illegal,  can  only  be  looked 
upon  as  a  provocation  to  use  a  moderate  amoant  of  physical 
force  to  resist  the  trespass,  and  get  away  from  the  constable, 
but  it  was  no  justification  for  the  use  of  a  deadly  weapon,  and 
had  the  constable  been  killed,  the  prisoner  would  certainly  have 
been  guilty  of  manslaughter.  There  was  no  evidence  that  the 
prisoner  was  under  the  apprehension  of  any  serious  danger  to 
life  or  limb,  which  alone  affords  a  justification  to  homicide  or 
the  use  of  a  deadly  weapon :  R.  v.  Chapman  (9),  R,  v.  Rachel 
Oox  (10),  R.  V.  Hewlett  (11) ;  I  East,  P.O.,  ch.  5,  sec.  44,  p.  272, 
and  ch.  5,  sec.  80,  p.  312 ;  1  Hale,  ch.  40,  p.  485 ;  1  Hawkins, 
P.O.,  ch.  28,  sees.  11,  28. 


Our.  adv.  vult. 


On  the  14th  of  June, 


WiVDETBB,  J.  The  prisoner  in  this  case  was  tried  before  his 
Honour  the  Ohief  Justice,  for  maliciously  wounding  one  Alfred 
Hadley,  with  intent  to  do  him  grievous  bodily  harm.  The  facts 
disclosed  in  the  case  bearing  upon  the  questions  of  law 
anbtnitted  for  our  determination  are  as  follow  : — The  prisoner 
waa  a  convicted  felon,  who  had  escaped  from  gaol  on  the  19th 
November.  He  eluded  pursuit,  and  remained  at  large  till  the 
24th  January  following,  when  he  was  arrested  by  Constable 
Hadley,  upon  a  charge  of  escaping  from  Grafton  Gaol,  the 
constable  at  the  time  of  the  arrest  having  no  warrant  with  him. 

(9)  12  Cox.  C.C.  4.  (11)  1  P.  &  P.  91. 

aO>  1F.&F.664.   • 
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1890.       jhe  prisoner  resisted  this  arrest,  but  being  overpowered,  was 

l&BGiNA     taken  to  a  lock-up,  where  he  was  confined  till  the  27th  January. 

BtIn.      '  On  the  morning  of  that  day  Hadley  informed  the  prisoner  that 

WindeyerJ.  he  was  about  to  take  him  to  Grafton,  and  whilst  he  was  engaged 

in  handcuffing  him,  the  prisoner  attacked  the  constable,  whom  a 

bystander  endeavoured  to  assist.     The  prisoner,  however,  who 

seems  to  have  been  a  powerful  aboriginal,  having  kicked  the 

bystander  away,  drew  the  constable's  revolver,  and,  placing  it  to 

his  ear,  fired.     The  ball  entered  just  in  front  of  the  ear,  and 

breaking  the  constable's  jawbone,  lodged  in   his   face.      This 

wound  rendered  the  constable  incapable  of  further  conflict,  and 

the  prisoner  then  striking  him  several  blows  on  the  head  with 

the   butt-end  of  the  revolver,  which  produced  a  true  wound, 

escaped  from  the  lock-up. 

At  the  trial,  his  Honour  the  Chief  Justice  was  asked  by 
counsel  defending  the  prisoner  to  rule,  first,  that  the  arrest 
of  the  prisoner  and  his  subsequent  detention  in  the  lock-up 
were  illegal ;  and  secondly,  that  if,  in  the  opinion  of  the 
jury,  the  prisoner  used  no  more  violence  than  was  necessary 
to  effect  his  escape  he  could  not  be  found  guilty  under 
this  indictment.  In  compliance  with  this  request,  his  Honour, 
counsel  for  the  Crown  apparently  acquiescing  in  the  contention 
of  the  prisoner's  counsel,  ruled  that  the  arrest,  having  been 
made  without  any  warrant,  and  more  than  two  months  having 
elapsed  after  the  commission  of  the  offence,  which  the  constable 
had  not  witnessed,  was  illegal.  His  Honour  in  the  special  case 
further  says : — "  In  my  summing  up  I  told  the  jury  that  if  they 
found  that  the  prisoner  took  the  constable's  revolver  and  used  it  in 
the  way  described,  the  illegal  arrest  and  detention  would  not 
justify  him  in  doing  what  he  did  to  obtain  his  liberty.  I  further 
told  them  that  a  man  improperly  deprived  of  liberty  may 
take  all  reasonable  means  to  recover  his  liberty.  He  is  entitled 
to  use  reasonable  force  for  that  purpose.  He  is  entitled  to 
assault  and  use  considerable  force  against  his  keeper,  but  that 
he  is  not  justified  in  using  a  deadly  weapon,  such  as  a  revolver, 
in  a  way  calculated  to  deprive  his  keeper  of  life,  or  with  intent 
to  seriously  maim  him,  or  to  inflict  grievous  bodily  harm  upon 
him.     Neither  is  he  justified  in  maliciously  inflicting  grievous 


VOL.  XL]  CASES  AT  LAW.  179 

bodily  harm  apon  him.     I  said  that  if  death  had  ensaed   the         ^^^• 

proy^ocatioa  of  the  illegal  arrest  and  detention  might  possibly      Bioina  ' 

have  reduced  the  killing  from  mnrder  to  manslaughter^  but  such       Rtan. 

killing  would  not  amount  to  justifiable  homicide.     I  also  told   ^t'fui«y«r  J. 

the  jury  that  if  they  were  satisfied  that  the  prisoner  was  guilty 

of  maliciously  wounding,  but  were   not   satisfied  that  he  was 

guilty   oi  the  intent  to  do  grievous  bodily  harm,   they   were 

entitled  to  acquit  the  prisoner  of  such  intent^  and  find  him  guilty 

of  maliciously  wounding  :  see  sec.  372  of  the  Criminal  Law  Amend' 

ment  Act.     At  the  same  time  I  told  the  jury  that  if  they  believed 

the  evidence^  it  was  difficult  to  understand  how  a  man  could 

inflict  such  injuries  as  these,  and  in  the  way  described,  unless  he 

did  intend  to  inflict  grievous  bodily  harm.     I  also  asked  the  jury 

to  say,  as  a  matter  of  fact,  whether,  in  their  opinion,  the  prisoner 

had  used  more  force   than  was  necessary  for  the  purpose  of 

regaining  his  liberty,  at  the  same  time  calling  their  attention  to 

the  evidence  that  after  the  constable  had  been  rendered  helpless 

by  the  shot  which  took  effect  in  his  face,  the  prisoner  struck  him 

one  or  more  blows  on  the  head  with  the  revolver,  thus  inflicting 

a  serious  wound  upon  him." 

The  jury,  upon  this  summing  up,  convicted  the  prisoner 
of  maliciously  wounding ;  but,  strangely  enough,  in  reply 
to  the  question  put  to  them,  found  that,  in  their  opinion, 
the  prisoner  used  no  more  force  than  was  necessary  for 
his  escape.  At  the  request  of  counsel  defending  the  prisoner, 
the  Chief  Jtutice  has  r  eserved  the  following  questions  for  the 
consideration  of  the  Court : — First :  Was  the  law  applicable  to 
this  case  correctly  laid  down  by  me  ?  Secondly  :  The  jury 
having  found  that  the  prisoner  was  guilty  of  maliciously  wounding, 
but  that  he  used  no  more  force  than  was  necessary  for  his  escape, 
was  he,  on  such  finding,  entitled  to  be  acquitted  f 

The  questions  for  our  determination  arising  out  of  the 
facts  of  this  case  are  not  without  difficulty,  and  are  of  such 
great  importance  in  the  administration  of  criminal  law 
that  we  have  thought  it  right  to  delay  giving  judgment 
till  we  had  time  to  consider  them.  The  difficulty  in  the 
case  appears  to  me  to  lie  not  so  much  in  answering  the 
second   question  submitted   by   the   Chief  Justice,   ''Whether, 

L2 
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^^^'  upon  the.  finding  of  the  jury,  the  prisoner  was  entitled  to 
Beoina  an  acquittal/'  assuming  that  the  law  as  laid  down  by  the 
.  Ry^N,  learned  Judge  was  '  correct,  as  it  lies  in  deciding  whether 
WindeyerZ,  ^^^  Honour's  ruling  as  to  the  legality  of  the  arrest  was  correct, 
upon  which  assumption  the  jury  answered  the  question  submitted 
to  ihem.  Kis  Honour  having  directed  the  jury  as  he  did,  it 
appears  to  me  that  upon  their  finding  that  no  more  force  was 
used  by  the  prisoner  than  was  necessary  to  effect  his  escape,  his 
Honour  should  either  have  told  the  jury  that  their  finding 
entitled  the  prisoner  to  an  acquittal,  or  should,  as  they  found 
the  prisoner  guilty,  have  pointed  out  to  them  that  they  had  better 
reconsider  their  special  finding,  as  it  was  inconsistent  with  their 
verdict,  bearing  in  mind  when  doing  so  the  helpless  condition  of 
the  constable  after  he  was  shot,  and  also  his  Honour's  further 
direction  that  a  man  was  not  justified  in  using  dangerous  weapons 
in  resisting  an  illegal  arrest  of  this  character.  The  fact  of  his 
Honour  having  told  the  jury  that  if  they  found  that  the  prisoner 
took  the  constable's  revolver,  and  used  it  in  the  way  described, 
the  illegal  arrest  would  not  justify  him  in  doing  what  he  did, 
™*y>  perhaps,  account  for  a  verdict  of  guilty  so  inconsistent  with 
the  special  finding,  as  his  Honour's  direction  was  probably 
regarded  by  the  jury  as  a  ruling  of  law  that  the  amount  of 
violence  used  was  not  justifiable.  Assuming,  however,  bis 
Honour's  ruling  to  have  been  correct,  as  I  think  it  was  on  this 
point,  it  appears  to  me  that  his  subsequent  course  was  erroneous 
in  asking  the  jury  to  say  whether  the  prisoner  used  more  force 
rhan  was  necessary  to  gain  his  liberty ;  for  if,  as  in  duty  bound, 
they  followed  his  Honour's  ruling,  their  finding  on  that  point 
could  only  be  oiie  way,  it  being  admitted  that  the  prisoner  used 
ihe  revolver.  But  in  submitting  the  question  to  the  jury,  his 
Honour  apparently  left  it  to  them  to  decide,  as  an  open  question 
and  as  a  matter  of  fact,  what  he  had  already  decided  as  a  matter 
of  law.  His  Honour  having  at  the  same  time  told  the  jury  that 
a  man  improperly  deprived  of  liberty  may  take  all  reasonable 
means  to  recover  his  liberty,  and  is  entitled  to  use  reasonable 
and  considerable  force  for  that  purpose,  the  question  at  onoe 
arises,  what  is  reasonable  force,  and  what  is  the  considerable 
force  which  a  man  may  use,  but  must  not  exceed  ?.         * 
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The  questiona  thus  raised    are  of    the  gr^jateRt  §nd-~:mest       ^^^' 
solemn  importance^  not  only    as  affecting  the  liberty  of  the      liititKi 
Qnbjectf  but    as  affecting  hi^    responsibility    before   the  .  lawi      ETviir. 
if   as    a   last  resource,  as   the  only   means   of   obtaining   his   wind^^j^ 
liberty  when  the  exercise    of   all  other   force  has  f ailed>  he 
takes    the    life    of    the    person    illegally    arresting    hinu      If 
ihe  direction   of    the   Chief  Juatiee    were  to    be  taken  as  a 
broad  statement  that  a  person  illegally  imprisoned  is  not  under 
any  circumstances  justified  in  maiming  or  taking  the  life  of  the 
person  unlawfully  imprisoning  him,  I  am  of  opinion  thatrsuch  an 
exposition  of  the  law  would  be  erroneous ;   but  if  his  Honour 
meant  to  say.  that  even  assuming  the  imprisonment  was  illegal, 
under  the  circumstances  of  an  imprisonment  such  as  this/  the 
prisoner  was  i^ot  justified  in  maiming  his  keeper,  and  that,  had  he 
taken  the  life  of  the  constable,  the  killing  would  have  been  at  least 
manslaughter,  then  I  am  of  opinion  that  his  Honour's  direction  was 
correct.     As  this  Court  has  pointed  out  on  a  previous  occasion,  a 
Judge  in  directing  a  jury  is  not  called  upon  to  give  a  dissertation 
upon  all  the  aspects  which  a  case  might  assume;   he  is  only 
supposed  to  direct  them  as  to  the  law  bearing  upon  the  facts 
proved  in  evidence  before  him,  or  as  they  may  be  found  by  the 
jury.     His  Honour's  direction,  therefore,  should  be   taken   as 
merely  applicable  to  the  facts  of  this  case  ;  but  as  it  may,  from 
the  generality  of  the  terms  in  which  it  is  expressed,  be  after- 
wards quoted  as  an  authority  for  the  proposition  that  under  no 
circumstances  is  a  person  illegally  deprived  of  his  liberty  justified 
in  maiming  or  taking  the  life  of  his  keeper,  it  seems  to  me 
desirable  that  the  law  on  the  question  should  be  clearly  expounded, 
ao  that  there  may  be  no  misundersti^nding  upon  a  matter  of  such 
great  importance. 

In  the  consideration  of  this  subject  we  start  with*  the 
elementary  proposition  that  the  law  considers  wilful  homicide 
86  a  crime  unless  it  can  be  shewn  that  the  taking  of  life 
was  nnder  the  authority  of  the  law,  or  was  justified/by  the 
necessity  of  self -defence. .  As  the  lav^  further  requires  that 
everyone  in  the  community  shall  submit  to. its  authority  and  its 
lawful  cpniarol  of  the  person  of  the  citiz0n>  it  regards  the  killing 
qf  any  officer  of  the  law,  having  lawful  pow^r  to  restrain  the 
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^^sPg.  liberty'  of  a  citissen^  as  murder.  The  qnestion  next  arises^  of 
BienrA  what  offeDce^  if  any^  is  a  person  gailty  who^  knowing  him  to  be 
Btait.  Buch^  kills  an  ofBcer  of  the  law  who  endearours  to  arrest  him 
Wimdeyr  J.  ^^^  ^^  without  legal  authority  to  do  so  f  It  has  been  contended 
before  us  in  the  present  case  that  the  person  taking  the  life  of 
the  officer  under  such  circumstances  is  guilty  of  no  offence  what- 
ever^ and  that  such  killing  would  be  justifiable  homicide.  Such 
is  not  the  law.  A  proposition  so  startling  and  so  dangerous  in 
its  consequences  has  to  support  it  neither  the  arguments  of 
reason  nor  the  authority  of  decisions.  Whatever  fault  may  be 
found  with  much  that  is  antiquated  in  the  law  as  opposed  to 
modem  ideas,  the  common  law  as  to  homicide  is  in  this  matter 
thoroughly  in  accord  with  common  sense  and  the  best  interests 
of  the  community.  The  law,  whilst  it  regards  submission  to  it 
as  the  duty  of  every  citizen  when  he  is  legally  arrested,  rightly 
regards  the  invasion  of  his  liberty  by  arrest  without  lawful 
authority  as  an  assault  that  may  be  lawfully  resisted  in  a  legal 
manner.  The  law  consequently  permits  the  person  so  assaulted 
to  resist  and  escape  if  he  can  by  the  exercise  of  a  corresponding 
amount  of  force  to  that  used  in  such  assault,  but  it  will  no  more 
allow  him  to  use  a  deadly  weapon  in  resisting  such  assault  than 
it  will  allow  him  to  use  a  deadly  weapon  in  resisting  any  other 
kind  of  common  assault.  If  a  man  be  struck  with  the  fist  he 
may  defend  himself  in  a  similar  manner,  and  so  knock  his 
assailant  down,  but  he  is  not  justified  in  shooting  him,  or  maiming 
him  with  an  axe  or  other  deadly  weapon.  If  in  the  heat  of 
passion,  his  reason  being  for  the  moment  overpowered,  he  kills 
his  assailant  with  a  deadly  weapon,  the  law,  in  compassion  for 
the  human  infirmity  of  anger,  regards  the  killing  as  manslaughter 
and  not  murder,  there  being  absent  from  the  killing  that 
deliberate  intent  or  wicked  indifference 'to  human  life  which  is 
the  essence  of  murder.  The  law,  in  regarding  such  killing  as  an 
offence,  maintains  its  sacred  regard  for  human  life  for  which  it 
holds  every  man  responsible  unless  he  can  shew  that  he  took  it 
under  authority  of  the  law  or  in  self-defence,  and  so  protects 
even  the  wrongdoer  who  is  g^lty  of  an  assault  from  murderous 
attack  unnecessary  for  the  purpose  of  self-defence.  The  officer 
of  the  law  who  acts  bona  fide,  believing  that  he  has  authority  to 


VOL.  XI.]  OASES  AT  LAW.  188 

arrest  without  a  warranty  thoagh  he  may  be  guilty  of  an  assault,  is,  ^^^' 
as  far  as  his  life  is  concerned^  clearly  as  much  within  the  protection  Bkqiiia 
of  the  law  as  the  man  who,  without  any  shadow  of  legal  btak. 
excuse^  assaults  his  fellow  citizen.  A  person  thus  assaulted  by  j^indeyer  J. 
an  ofEcer  of  the  law,  erroneously  believing  that  he  has  authority 
to  arrest^  would  act  most  wisely  if  he  submitted  under  protest  and 
trusted  to  the  law  for  redress;  but  if  he  will  resist,  he  must 
carefully  abstain  from  using  the  kind  of  violence  which,  used  in 
any  other  case  of  self-defence  against  a  common  assault,  would 
transgress  the  license  of  the  law  and  amount  to  crime.  If  deadly 
weapons  are  not  used  against  him,  he  is  not  at  liberty  to  maimi 
woand^  or  kill  ihe  officer  illegally  attempting  to  arrest  him,  even 
if  he  cannot  without  the  use  of  such  weapons  effect  his  escape. 
Whilst  the  law  regards  submission  to  it,  as  the  expression  of 
the  will  of  the  community,  to  be  the  duty  of  every  citizen,  it 
rightly  regards  the  invasion  of  his  liberty  by  arrest  without 
lawful  authority  as  a  wrong  calculated  to  provoke  anger  and 
resentment,  and  therefore  says  that  the  taking  of  life  in  resisting 
such  an  assault  is  not  murder  but  manslaughter.  The  principle 
underlying  the  law  governing  cases  of  homicide  committed  in 
resisting  an  illegal  arrest — viz.,  that  violence  exceeding  the  kind 
of  violence  used  in  the  assault,  or  more  than  is  necessary  to 
resist  it,  amounts  to  crime,  is  applicable  to  all  cases  of  violence 
resulting  in  injuries  less  than  mortal  arising  under  the  same 
oircumstanoes.  Just  as  an  assault  with  an  umbrella  or  a  cane 
will  not  justify  the  use  in  self-defence  of  a  crowbar,  a  knife,  a 
hatchet,  or  other  dangerous  weapon,  so  the  assault  committed  in 
the  attempt  to  make  an  illegal  arrest  will  not  justify  the  use  of 
dangerous  weapons,  and  the  inflicting  of  grievous  bodily  injuries 
upon  the  officer  attempting  to  arrest.  Just  as  taking  his  life 
would  be  manslaughter,  so  injuries  inflicted  upon  him,  beyond 
such  as  might  naturally  follow  from  an  unarmed  resistance  of' 
his  attempt  to  hold  the  person,  are  injuries  for  which  the  man 
inflicting  them  is  responsible  to  the  law,  whilst  the  officer 
attempting  to  make  the  arrest,  if  attacked  with  unnecessary 
violence,  may  protect  himself  from  it  as  any  other  person  may. 
upon  whom  a  violent  unjustifiable  assault  is  made,  the 
person  so  attacking  him  being  then  altogether  the  wrongdoer. 
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^^^        Conseqaently,  if  the  officer  makiiig  the  illegal  arrest  is  attacked 

RsoTNA      with  a  dangerous  weapon  and  his  life  is  so  endangered  th4t  he  can 

Rtan.       ouly  protect  himself  by  killing  his  assailant^  he  is  jostified  in  so 

WiudeverJ,  doing.     The  proposition  that  a  person  upon  whose  arm  an  officer 

places  his  hand  to  make  an  arrest  under  a  defective  process  of 

ca.  re.  would  be  justified  in  chopping  off  the  officer's  hand  or  in 

taking  his  life  would  be  shocking  to  all  ideas  of  right  in  any  but 

a  community  of  savages. 

To  apply  these  principles  to  this  case.  Assuming  for  the 
moment  that  the  arrest  was  illegal^  the  prisoner  was 
exceeding  the  limits  of  violence  which  he  might  lawfully 
use  to  prevent  apprehension  when  he  drew  the  constable's 
revolver  and  shot  him ;  and  had  the  constable  died  the 
prisoner's  crime  would  undoubtedly  have  been  manslaughter. 
The  authorities,  in  support  of  this  exposition  of  the  law,  are  to 
be  found  both  in  the  works  of  jurists  and  in  decided  cases 
ranging  through  centuries,  and  I  have  myself  heard  the  same  law 
laid  down  by  that  most  distinguished  criminal  lawyer,  Sir  Alfred 
Stephen,  In  East^a  P.C.  288,  the  law  as  to  the  illegal  restraint 
of  a  man's  liberty  amounting  to  a  provocation,  which  will  reduce 
the  killing  to  manslaughter,  is  thus  laid  down  : — "  So  if  a  man  be 
injuriously  restrained  of  his  liberty,  as  where  a  creditor  stood  at 
the  door  of  his  debtor  with  a  drawn  sword,  to  prevent  him  from 
escaping  while  he  sent  for  a  bailiff  to  arrest  him.  Or  as  where  a 
sergeant  put  a  common  soldier  under  an  arrest,  who  thereupon  killed 
the  sergeant  with  a  sword ;  and  upon  the  trial  the  articles  of 
war  were  not  produced,  nor  any  evidence  given  of  the  usage  of 
the  army,  and  so  no  authority  in  the  sergeant  appeared."  The 
first  case  there  cited,  Buckner^s  .{Siylea  467),  is  worthy  of  note,  as 
it  shews  that  the  law  aa  to.an  illegal  restraint  only  amounting  to 
a  provocation,  and  not  to  a  justification,  applies  to  cases  of 
private  persons  illegally  restaining  a  man's  liberty^ 
and  not  merely  to  officers  of  the  law.  The  law  is 
stated  to  the  same  effect  in  Buaaell  on  Crimea  (YoL  I.,  chap.. 
2,  sec.  1 — Cases  of  Provocation).  Again,  in  s.  8  of  the  same 
chapter  we  find,  ''It  has  been  before  mentioned,  as  a 
general  rule,  that  where  persons  having  authority  to  arrest 
or  imprison,  and   using  the  proper  means  for   that  purpose. 
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«pe  resisted  in  so  doing  and  killed,  it  will  be  .murdering  ^^^ 
all  who  take  part  in  such  resistance.  But  this  protection  of  the  Bb&ima 
law  is  extended  only  to  persons  who  have  proper  authority,  and  btaw. 
who  use  that  authority  in  a  proper  manner  :  wherefore  questions  ^i^^^^f,  j. 
of  nicety  and  difficulty  have  frequently  arisen  upon  the  points  of 
authority,  legality  of  process,  notice,  and  regularity  of  proceed- 
ing; and  as  the  consequepce  of  defects  in  any  one  of  these 
particulars  is  in  general  that  the  offence  of  killing  the  person 
resisted  is  extenuated  to  manslaughter,  it  will  be  proper  in  this 
place  to  consider  some  of  those  questions  which  have  met  with 
judicial  decision.''  The  law  as  to  an  illegal  arrest  being  regarded 
as  a  provocation,  and  not  as  a  justification,  was  clearly  laid  down 
by  eight  Judges  in  the  case  of  Bex  v.  Thompson  (12),  where  the 
prisoner  having  wounded  a  constable  whilst  endeavouring  to 
make  an  illegal  arrest,  and  having  been  convicted  of  wounding 
with  intent  to  murder,  the  conviction  was  set  aside  on  the  ground 
that  if  death  had  ensued  it  would  have  been  manslaughter  only. 
So  in  Tooley^a  case  (13),  the  illegal  arrest  was  regarded  as 
provocation  only,  and  not  as  justification.  That  the  killing  is 
manslaughter  where  the  provocation  only  amounts  to  a  trespass 
is  similarly  laid  down  in  Hale,  P.C.,  484.  So  in  Basils  P.C.,  p. 
812 : — "  If  an  officer  make  an  arrest  out  of  his  proper  district,  or 
have  no  warrant  or  authority  at  all,  as  if  his  name  be  inserted 
after  the  issuing  of  the  writ  or  process  without  lawful  authority, 
he  is  no  legal  officer  nor  entitled  to  the  special  protection  of  the 
law ;  and,  therefore,  if  he  be  killed  by  the  party  injured  in  the 
struggle,  it  is  only  manslaughter.''  In  the  case  of  Regina  v. 
Chapman  (14),  where  a  constable  had  illegally  arrested  the 
prisoner  upon  a  charge  of  misdemeanour,  having  no  warrant  with 
him  at  the  time,  which  is  the  case  put  for  the  prisoner  here, 
Hannen,  J.,  summed  up  as  follows: — ^'Assuming  that  the  prisoner 
caused  the  death  of  the  deceased,  it  would  be  for  the  prisoner  to 
shew  a  justification.  In  the  absence  of  such  a  justification,  the 
presumption  of  law  would  be  that  he  intended  to  kill  the  deceased. 
But  the  law  considers  that  in  some  cases  there  may  be  circum- 
stances which,  though  they  fall  short  of  a  justification,  establish 

(12)  1  Moo<l  C.C.  80.  (14)  12  Cnx  4. 

(13)  3  L  I'd  RsyiD. 
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1890.'  sueh  a  proyocation  as  may^  on  account  of  the  excitement  it  has 
Btoina  occasioned,  so  far  excuse  the  act  as  to  reduce  the  offence  to 
^Yxv,  manslaughter.  Among  these  circumstances  is  the  provocation 
Wxndever  J  supposed  to  arise  when  the  deceased  has  endeavoured,  without 
lawful  authority,  to  arrest  the  prisoner  and  to  deprive  him  of  his 
liberty.  But  it  does  not  follow  that,  because  there  has  been  such 
provocation,  therefore  it  will  justify  taking  the  life  of  the  officer. 
Far  from  it.  The  prisoner  is  only  excused  to  the  extent  that  it 
is  presumed  he  acted  not  with  malice,  but  from  the  excitement  of 
the  moment.  In  a  similar  case,  where  the  prisoner,  with  a 
weapon  he  had  in  his  hand,  had  killed  the  officer,  that  great 
Judge,  Baron  Parke,  said  it  was  manslaughter.  In  such  cases 
it  is  only  an  indulgence  which  the  law  allows  to  a  man,  and  which 
amounts  only  to  an  excuse  to  reduce  the  crime  to  manslaughter.'' 
In  Bex  V.  Patience,  the  case  alluded  to  by  Hannen,  J.  (15),  Parke, 
B.,  said,  ^^If  a  person  receives  illegal  violence  and  he  resists  that 
violence  with  anything  he  happens  to  have  in  his  hand  and  death 
ensue,  that  would  be  manslaughter." 

The  case  of  Woo  Tin  (16),  which  has  been  cited  in  support 
of  the  argument  that  the  illegal  violence  of  the  arrest  was 
not  merely  a  provocation  which  would  have  made  the  death 
of  the  constable  manslaughter,  but  would  have  been  a 
justification  for  taking  his  life,  and  consequently  was  a  justifi- 
cation for  wounding  the  constable,  has  no  analogy  to  this. 
The  passage  in  the  judgment  relied  upon  is : — "  The  law  is  clear 
that  a  man  illegally  deprived  of  his  liberty  is  justified  in  taking 
life  a  it  is  only  by  that  means  that  he  can  obtain  his  liberty. 
Killing  under  such  circumstances  is  not  murder,  but  is  justifiable 
homicide;"  this  passage  in  the  judgment  being  based  upon  a 
quotation  from  an  opinion  of  Lord  Chief  Justice  Wilmot,  who 
says: — ''By  the  common  law  the  liberties  of  a  man's  person 
against  private  persons  acting  without  legal  authority  was 
protected  in  this  manner  :  First,  the  law  gave  every  man  a  right 
to  repel  force  by  force,  and  to  defend  his  liberty  in  the  same 
manner  as  he  might  his  life."  Again,  I  must  point  out  that  the 
law  laid  down  in  a  judgment,  as  by  a  Judge  in  summing  up,  is 
only  such  as  is  applicable  to  the  kind  of  case  under  consideration. 
(lb)  7  C.  &  P.  776.  (1(5)  9  N.S.W.  L  K.  't9«. 
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The  case  of  Woo  Tin  wbs  no  case  of  a  supposed  criminal  being        ^890^ 

arrested  without  a  warrant,  but  of  a  foreigner  who  was  deprived      Rkoina 

of  his  liberty  by  an  arbitrary  and  high-handed  exercise  of  power       Rr^N. 

by  the  Executive  Government  without  any  legal  sanction.     Such   f^indeyer  J. 

a  case  naturally  suggested  the  consideration  of  what  a  person's 

rights  were,  not  when  he  was  being  temporarily  subjected  to  a 

faklse  imprisonment  for  the  purpose  of  bringing  him  before  some 

tribunal  to  be  dealt  with  according  to  law,  not  when  he  was 

subjected  to  some  temporary  confinement  for  which  an  action  of 

false  imprisonment  might  afford  ample  redress;   but  what  his 

rights  were  when  he  was  imprisoned  under  circumstances  that 

might  naturally  lead  him  to  suppose  that  he  was  to  be  deprived 

of  his  liberty   of  action   in   the  largest  sense  of  the  word — 

the  liberty   of  the   freeman,  as   contrasted   with   the   bondage 

of    the     slave.      In    that    case    the   persons    alluded    to    as 

illegally  detained  were  not  simply  to  be  deprived  of  freedom 

for  a  few  hours,  but  for  weeks,  perhaps  months,  whilst  they  were 

sent  on  a  dangerous  voyage  across  the  seas  against  their  will^ 

and  without  any  power  of  appeal  to  the  laws  of  the  country  in 

which  they  were,  to  protect  them  against  such  an  outrage  on 

their  liberty.     The  common  law  right  of  every  man  to  defend 

himself  against  such  total    deprivation   of  his   liberty,  and  to 

procure  his  freedom  by  taking  the  life  of  his  keeper  under  such 

circumstances,  is  in  no  way  inconsistent  with  its  being  a  crime 

to  take  human  life  when  the  circumstances  of  the  case  shew  that 

the  illegal  arrest  or  false  imprisonment  will  probably  be  only  of 

a  temporary  character.     Granting  that  a  man  may,  to  use  Sir 

Eardley  Wilmot's  words,  ^^  defend  his  liberty  in  the  same  manner 

as  he  might  his  life,''  it  must  be  remembered  that  he  is  not 

justified  in  taking  life  even  in  defence  of  his  own  unless  his  own 

is  endangered.     The  endangered  liberty  in  defence  of  which  a 

man  may  take  the  life  of  the  person  endangering  it  must,  like 

life,  be  liberty  which,  once  gone,  may  have  no  return.     This  view 

of  the  law  as  only  justifying  homicide,  when  the  circumstances 

shew  that  the  law  can  give  no  redress,  is  embodied  in  the  Indian 

Penal  Oode  and  in  s.  93  of  the  admirable  penal  code  of  Ceylon, 

founded  upon  the  Indian  code  of  Sir  James  Stephen,  which  runs 

as  follows  : — "  The  right  of  private  defence  of  the  body  extends, 
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under  the  restrictions  mentioned  in  the  last  precediDg  section,  to 
the  voluntary  causing  of  deaths  or  of  any  other  harm  to  the 
assailant,  if  the  offence  which  occasions  the  exercise  of  the  right 
be  of  any  of  the  descriptions  hereinafter  enumerated — namely : 
— Sixthly.  An  assault  with  the  intention  of  wrongfully  confiniug 
a  person,  under  circumstances  which  may  reasonably  cause  him 
to  apprehend  that  he  will  be  unable  to  have  recourse  to  the 
public  authorities  for  his  release.''  The  qualifying  restriction 
referred  to  is  that  '*  the  right  of  private  defence  in  no  case 
extends  to  the  inflicting  of  more  harm  than  it  is  necessary  to 
inflict  for  the  purpose  of  defence.'* 

Applying  the  principles  thus  established  to  the  facts  of 
this  case,  his  Honour  the  Ohief  Justice  was  clearly  right  in 
telling  the  jury  that  the  prisoner  was  not  justified,  even 
on  the  assumption  that  the  arrest  was  illegal,  in  shooting 
the  constable  as  he  did,  and  still  less  was  he  justified  in 
wounding  liim  again  by  striking  him  with  the  revolver  when 
he  was  already  so  disabled  as  no  longer  to  be  able  to  resist  the 
prisoner  in  effecting  his  escape.  How  the  jury  came  to  the 
extraordinary  conclusion  that  in  inflicting  that  further  wound 
he  used  no  more  violence  than  was  necessary  to  effect  his  escape 
it  is  impossible  to  understand.  As  his  Honour  was 
undoubtedly  right  in  holding  that  the  prisoner  was  not 
justified  in  using  the  revolver,  the  question  put  to  the  jury  was 
not  only  unnecessary  but  inexpedient,  inasmuch  as  it  was  an 
invitation  to  the  jury  to  find,  if  they  liked,  contrary  to  his 
Honour's  ruling,  and  could  only  give  rise  to  difiiculty  and  doubt 
as  to  the  correctness  of  the  verdict.  Had  they  simply  returned 
a  verdict  of  guilty,  as  we  must  assune  that  they  would  have 
done  had  no  such  question  been  put,  it  would  have  been  rightly 
inferred  that  as  reasonable  men  they  had  thought  that  the 
prisoner  had  used  more  violence  than  was  necessary.  Whatever 
difficulty  might  have  arisen  as  to  sustaining  the  conviction  in 
consequence  of  the  special  finding  of  the  jury  being  inconsistent 
with  a  finding  of  malicious  wounding  is,  however,  got  over  if 
such  special  finding  becomes  altogether  immaterial  to  the 
consideration  of  the  case,  as  it  clearly  does  if  the  arres(i  by  the 
constable   was   legal    instead    of   illegal    as    held  by  the   Chief 


VOL.  XL]  CASES  AT  LAW.  189 

Justice,      That    this    finding    is    immaterial    I    entertain    no       ^S^- 
doabt^  as   I  am   of  opinion  that  the  arrest  by  the  constable     HvaiNA 
was   legale  and    consequently   that    no    question    could    arise       -ryLv, 
fop  the  consideration  of  the  jury  as  to  whether  the   amount  i^r^^^ieygy  j. 
of  violence   which  the  prisoner  used   was   in   excess  of  that 
warranted   by  law,  inasmuch   as   any  violence  which  he  used 
was  altogether  unlawful    in   resisting  a  legal  arrest,  and   his 
crime  would  have  been  murder  had  the  constable  died.     The 
argument  in  favour  of  the  arrest  being  illegal  proceeds  upon  the 
assumption  that  the  constable  had  no  other  justification  for  it 
than  the  misdemeanour  of  which  the   prisoner  was  guilty  in 
escaping.     The  fact  that  the  constable  based  his  arrest  upon 
that  charge,  apart  from  the  statutory  justification  for  the  arrest, 
to  be  considered  presently,  is  of  no  weight,  as  the  law  is  clear 
that  if  a  man  has  a  better  justification  than  the  one  up^n  which 
he  avowedly  acts  he  may  avail  himself  of  it. 

Ajs  suggested  by  me  during  the  argument  of  the  case, 
a  most  material  question  for  consideration  is  whether  the 
arrest  of  the  prisoner  was  not  justifiable  on  the  ground 
that  he  was  a  felon  illegally  at  large.  The  common  law 
is  clear  that  any  person,  whether  in  the  police  or  out  of 
it,  may,  without  a  warrant,  arrest  a  person  who  has 
committed  a  felony,  for  the  purpose  of  bringing  him  to  justice. 
It  is  equally  clear  that  if  he  escapes  before  his  trial  either 
from  the  custody  of  a  policeman  or  from  gaol  he  may  be  ngain 
arrested  by  anyone  for  the  purpose  of  again  handing  him  over 
to  justice.  If  he  escaped  during  his  trial  and  before  verdict,  he 
could  again  be  arrested  by  any  private  person  as  a  felon  at  large. 
This  right  of  arrest  by  any  private  person  is  extended  to  the 
case  where,  a  felony  having  been  committed  by  someone,  the 
person  arresting  has  reasonable  grounds  for  believing  that  the 
person  whom  he  arrested  has  committed  the  felony,  even  though 
he  should  be  mistaken  ;  so  careful  is  the  law  to  protect  the  law- 
abiding  citizen  in  his  efforts  to  bring  a  felon  to  justice,  and  so 
expedient  is  it  in  the  interests  of  society  that  persons  who  have 
eommitted  crimes  amounting  to  felony  should  be  punished  as 
they  deserve,  and  restrained  from  the  commission  of  further 
ctime.     In-  an  action  of  false  imprisonment,  therefore,  a  plea 
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^^^'       that  a  felony  has  been  committed  either  by  the  prisoner  or  by 
BtaiNA      someone^  and  that  the  defendant  had  reasonable  groands  for 
Ryan.       suspecting  the  plaintiff^  is  a  good  plea.     It  has  been  urged  that 
Windeyer  J.  ^^^^  right  of  arresting  a  felon  does  not  extend  to  the  case  of  a 
convicted  felon.     I  see  no  substantial  ground  upon  which  such  an 
argument  can  be  based.     If,  when  a  felony  has  been  committed 
by  someone^  the  law  allows  a  private  person  in  the  interests  of 
society  to  arrest  even  before  trial  a  person  whom  he  reasonably 
believes  to  be  the  felon^  a  fortiori  it  must  allow  him  to  arrest 
when  conviction  has  proved  the  felon's  guilt.     All  the  reasons 
which  hold  good  for  justifying  the  arrest  before  conviction  hold 
good  for  justifying  it  afterwards.     The  broad  doctrine  of  the 
common  law  is  that  anyone  may  arrest  a  felon  without  a  warrant; 
and  a  felon  convicted  is  a  felon  still.     No  less  a  felon  after  than  he 
was  before  conviction,  the  interests  of  society  in  his  capture  are  as 
much  concerned  in  that  capture  after  conviction  as  before.     The 
proposition  that  a  murderer,   whom   a   citizen    is   justified   in 
arresting  before  trial,  may  not  be  arrested  by  him  after  he  has 
been  convicted  and  has  escaped  from  the  dock,  is  to  my  mind 
as  unreasonable  as  it  is  unfounded.     If  it  is  right  that  a  marderer 
may  be  arrested   that  he  may  be  tried,  it  is  of  just  as  much 
importance  that,  if  convicted,  he  should  be  sentenced  ;  if  he  has 
been  sentenced,  it  is  equally  important  that  he  should  be  further 
dealt  with  as  the  law  directs. 

It  has  been  argued  that  the  private  citizen  is  only  justified 
in  arresting  the  felon  to  bring  him  to  justice,  when,  to 
use  the  words  of  East,  he  is  "flying  from  justice.'*  I 
know  of  no  authority  for  saying  that  flying  from  justice 
only  means  endeavouring  to  escape  before  trial.  The  convicted 
murderer  who  escapes  from  gaol  to  avoid  being  hanged 
is  surely  no  less  flying  from  justice  than  he  was  when  endeavour* 
ing  to  escape  arrest  before  trial.  The  justice  from  which  he 
flies  in  either  case  is  the  execution  of  the  sentence,  and  not 
merely  his  trial.  To  defeat  the  right  of  arrest  after  conviction, 
conviction  must  be  shewn  to  be  something  which  divests  the 
felon  of  his  felon  character,  of  his  status  as  a  felon.  Why  should 
it  so  divest  him  of  his  felon  character  f  If  the  argument  is  well 
founded  that  a  convicted  felon  cannot  be  arrested  by  a  private 
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person^  the  conyicted  felon  has  gpreater  rights  than  he  had  when  ^^^' 
nnconvicted.  According  to  this  argument,  the  bushranger  who  Bbqina 
is  lawfully  arrested  without  warrant  by  a  private  person  before  BtIk. 
oonviction  may,  if  he  escape  from  gaol  after  conviction,  not  only  y^indeyer  J. 
have  a  right  of  action  for  false  imprisonment  against  the  same 
private  citizen  who  recaptures  him  without  a  warrant,  but  will 
have  the  right  to  regard  such  attempt  to  recapture  him  as  an 
assault,  and  if  he  kills  the  citizen  who  in  the  interests  of  the 
public  80  endeavours  to  recapture  him,  the  killing  is  to  be  now 
reg^arded  as  manslaughter,  though  it  would  have  been  murder  if 
the  felon  had  killed  him  before  his  conviction.  A  proposition  so 
shocking  to  common  sense,  and  so  clearly  opposed  to  the  main- 
tenance of  law  and  order,  cannot  embody  a  statement  of  the  law. 
It  is  said  that  no  case  can  be  found  supporting  the  view  of  the 
law  taken  by  me.  Actions  of  false  imprisonment  brought  by 
convicted  felons  against  private  persons  for  arresting  them  with- 
out a  warrant  are  not  likely  to  be  found  recorded  ;  but  if  such  an 
action  were  brought,  can  there  be  any  doubt  that  a  plea  that  the 
plaintiff  was  arrested  because  he  was  a  convicted  felon  would 
be  held  a  good  plea  ?  As  stated  in  Hawkins,  2  P.C.  193,  "  since 
the  liberty  gained  by  the  prisoner  is  wholly  owing  to  his  own 
wrong,  there  seems  to  be  no  reason  he  should  take  any  manner 
of  advantage  from  it.^'  Whilst  no  case  of  so  absurd  a  character 
is  to  be  found  recorded,  the  authorities  do  go  to  shew  that  the 
law  regards  a  felon  as  no  less  a  felon  after  conviction  than 
before,  and  casts  the  obligation  upon  the  citizen  to  arrest  him  as 
well  after  as  before  conviction.  In  1  East's  P.C.,  p.  298,  the  law 
is  thus  laid  down  : — "  If  a  felony  be  committed,  and  the  felon  fiy 
from  justice,  or  a  dangerous  wound  be  given,  it  is  the  duty  of 
every  man  to  use  his  best  endeavours  for  preventing  an  escape, 
and  if  in  the  pursuit  the  felon  be  killed,  where  he  cannot  be 
otherwise  overtaken,  the  homicide  is  justifiable.  •  .  .  The 
same  rule  holds  if  a  felon  after  arrest  break  away  as  he  is  carry- 
ing to  gaol,  and  his  pursuers  cannot  retake  without  killing  him.'' 
So  in  Hale,  2  P.C.  75  :— "  By  that  which  hath  been  said,  it 
appears  that  the  apprehending  of  a  felon  is  in  many  cases  a  duty, 
and  not  arbitrary,  even  in  cases  of  a  private  person,  without  any 
ether  warrant  than  what  the  law.gives,  and  that  the  omission 
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^^^-  thereof  is  a  misdemeanour,  and  punishable  by  fine  or  amerce- 
Rtoiha  ment."  Following  up  this  observation  as  to  the  obligation 
Rtan.  '*^d  '^pon  all  good  citizens  to  apprehend  felons,  and  the 
Windeyer  J.  P"*otection  With  which  tho  law  surrounds  any  pers^on  arresting 
a  felon.  Lord  Hale  proceeds  to  shew  that  this  protection 
extends  to  cases  where,  a  felony  having  been  committed 
by  someone,  there  are  reasonable  grounds  for  suspecting  the 
person  arrested,  even  though  the  supposed  felon  has  not  been 
indicted.  After  stating  (p.  76)  that  if  the  time  allows  it  is  best 
to  obtain  a  warrant,  he  proceeds  : — "  But  such  the  case  may  be, 
that  the  delay  that  must  arise  necessarily  by  these  solemnities 
may  give  the  felon  opportunity  to  escape  ;  and  therefore  in  this 
case  A,  without  any  other  authority  than  what  the  law  gives  him, 
may  arrest  or  apprehend  a  felon  ;  and  if  he  cannot  do  it  by  his  own 
strength,  he  may  call  others  to  his  assistance,  or  raise  hue  and 
cry  for  his  apprehension  ;  and  if  he  doth  not  thus,  he  is  punishable, 
as  is  above  declared,  if  it  can  appear  that  he  knew  it/'  And  he 
adds  (p.  77)  :  "  Whatsoever  hath  been  before  said  holds  true  in 
the  first  instance  of  his  imprisonment,  though  the  party  be  not 
yet  indicted.-'  Again,  speaking  of  the  case  where  an  innocent 
person  has  been  arrested  on  reasonable  grounds  of  suspicion,  and 
the  necessary  elements  of  a  good  defence  to  an  action  brought  by 
him,  he  says  :  ''  There  must  be  a  felony  done  ;  and  therefore  if  a 
man  be  taken  for  suspicion  of  felony,  and  delivered  to  the 
constable,  or  remains  in  the  custody  of  him  that  took  him,  yet  if 
in  truth  no  felony  were  committed,  he  may  be  let  go  at  large,  and 
no  punishment  shall  ensue  for  the  escape.  But  if  a  felony  were 
committed,  though  he  that  is  taken  for  the  suspicion  thereof  be 
in  truth  innocent,  and  it  so  appears  to  the  constable  or  him  that 
arrests  him,  yet  if  he  let  him  go  before  he  be  indicted,  and 
acquitted  or  delivered  by  proclamation  before  the  justices  of 
gaol-delivery,  the  party  letting  him  go  shall  be  indicted  for  an 
escape."  The  last  words  of  this  passage  shew  that  the  acquittal 
of  the  supposed  felon  can  alone  discharge  the  constable  from  his 
obligation  to  hold  him  in  custody  as  a  felon.  .4  fortiori  if  he 
were  a  convicted  felon,  the  obligation  to  arrest,  with  the  conse* 
quent  protection  which  the  law  gives  to  persons  arresting  felons, 
would  still   exist.     Throughout  the  chapters  dealing  with  the 
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arrest  of  felons  Lord  Hale*8  evident  purpose  is  to  shew  the  right  ^^^' 
of  all  persons  to  arrest  felons  and  supposed  felons  without  a  Bboiva 
warranty  merely  upon  reasonable  grounds  of  suspiciop, '' because/'  Btav. 
as  he  says^  "  if  a  person  should  be  punished  by  an  action  of  wi^^^  j. 
trespass  or  false  imprisonment  for  an  arrest  of  a  man  for  felony 
under  these  circumstances,  malefactors  would  escape  to  the 
common  detriment  of  the  people/'  Speaking  of  the  sufficiency 
of  the  cause  for  suspicion,  he  says  (vol.  2,  p.  84)  : — "  And  it 
i^eems  the  law  is  the  same,  whatsoever  the  cause  of  suspicion 
were,  yea,  although  the  person  were  indicted  for  the  offence^ 
because  a  person  innocent  may  be  indicted,  and  because  there  is 
auother  way  to  bring  him  into  an  answer,  namely,  process  of 
capias  to  the  sheriff,  who  is  a  known  responsible  officer/'  It 
cannot  be  supposed  that,  regarding  indictment  as  a  cause  of 
suspicion  of  guilt,  justifying  an  arrest,  he  would  not  equally  have 
i-egarded  conviction  as  a  justification.  Referring  to  the  passage 
ill  Hale  last  referred  to.  East  (17)  says : — "  Lord  Hale  indeed 
rliiiiks  that  what  has  been  said  above  with  respect  to  the  arrest 
of  persons  standing  indicted  for  felony,  against  whom  no  warrant 
can  be  produced  at  the  time,  must  be  understood  of  arrests  by 
officers  who  are  such  virtute  officii,  and  have  such  a  special  duty 
imposed  upon  them,  and  does  not  extend  to  arrests  by  private 
persons  of  their  own  authority.  Hawkins,  who  alludes  to  the 
same  power  of  arrest  by  officers,  in  this  instance  alleges  this 
reason  for  it — becanse  there  is  a  charge  against  the  party  on 
record.  If  this  were  all,  it  would  not  readily  occur  why  officers 
only  could  take  notice  of  a  charge  on  record.  But  the 
distinctions  I  have  before  noticed  between  officers  and  private 
persons  are  founded  on  this  principle,  to  discourage  persons  from 
proceeding  to  extremities  upon  their  own  private  suspicion  or 
authority.  On  which  account  a  private  man  is  not  bound  to  act 
in  this  case  as  in  some  others  that  have  been  mentioned ;  and 
therefore  the  law  does  not  hold  out  the  same  indemnity  to  him  ; 
but  his  entire  justification  must  depend  upon  the  fact  of  the 
party's  guilt,  which,  at  his  peril,  he  must  make  out,  otherwise  he 
will  at  least  be  guilty  of  manslaughter.  Whereas  constables 
and  other   peace-officers  are  ex  offi^o  not   merely   permitted, 

(17)  1  P.O.  30  , 
>'.8  W.B.,  Vol.  XI.,  Uw.  M 
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__}^^i___  bnt    enjoined    by    law    to     arrest    the    parties,   as    well    on 

RioiNA      probable    suspicion    of    felony   as    in   case  of  felony  actually 

Btan.       committed  ;    and   this  is   a  suspicion   grounded  on  the  highest 

Windeyer  J.  (f'Uthority,  namely,  the  finding   of  the  fact  by  the  grand  inquest 

on  oath.      Still,  however,   it  may  be   urged   that  if  the   fact 

of  such  indictment  found  against  the  party  be  known  to  those 

who  endeavour  to  arrest  him  in  order  to  bring  him  to  justice,  it 

cannot    be    truly    said  that  they  act  upon  their  own  private 

suspicion  or  authority,  and  therefore  they  ought  to  have  equal 

protection  with  the  ordinary  ministers  of  the  law.     At  any  rate, 

it  is  a  good  cause  of  arrest  by  private  persons,  if  it  may  be  made 

without  the  death  of  the  felon.     And  if  the  fact  of  his  guilt  be 

necessary  for  their  complete  justification,  I  conceive  that  the  bill 

of  indictment  found  by  the  grand  jury  would  for  that  purpose  be 

prima  facie  evidence  of  the  fact,  till  the  contrary  were  proved/* 

Taking  this  to  be  the  law,  a  private  person  endeavouring  to 
arrest  an  escaped  felon  and  killing  him  in  the  attempt  would  a 
fortiori  establish  a  complete  defence  to  a  charge  of  manslaughter 
if  he  proved  the  conviction  of  the  felon.  As  I  have  already 
pointed  out,  to  allow  the  escaped  felon  to  kill  the  person 
endeavouring  to  arrest  him  in  order  to  return  him  to  the  custody 
of  the  law  and  then  hold  the  felon  only  guilty  of  manslaughter 
would  give  the  felon  a  better  right  to  resist  apprehension  than  he 
had  before  conviction,  and  to  deprive  the  law  abiding  citizen  of  the 
protection  which  he  had  when  he  only  reasonably  suspected  the  felon 
whom  he  endeavours  to  arrest.  The  case  of  Rex  v.  Burridge  (18) 
conclusively  shews  that  the  law  still  regards  as  a  felon  one  con- 
victed as  such  till  he  has  served  his  sentence,  or  has  fulfilled  the 
statutory  conditions  of  his  discharge.  In  that  case  the  question 
was  whether  the  Act  4  Geo.  I  cap.  11  substituted  the  judgment 
of  transportation  in  the  place  of  burning  in  the  hand,  the  old 
law  requiring  the  felon  who  had  been  allowed  clergy  to  be 
burned  in  the  hand  prior  to  his  discharge.  ''If  (as  the  Court 
said)  '^  it  has  put  the  judgment  of  transportation  in  the  place  of 
actual  burning  in  the  hand,  then  the  objection  is  right,  that 
Palmer  was  discharged,  and  become  no  felon ;  if  it  has  put  it 
only  in  the  place  of  the  judgment  for  burning  in  the  hand,  then 

(18)  3  P.Wmi.  489. 
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the  objection  is  illfoanded^  and  Palmer  remained  a  felon  convict  ^^^ 
not  pardoned.''  Acting  on  this  view  of  the  law^  the  Courts  in  BxaivA 
the  judgment  delivered  by  Lord  Hardwiche,  said  : — "  We  are  etan. 
all  of  opinion  that  a  man  may  become  an  accessory  to  a  felony  windeyer  J. 
after  the  fact  by  assisting  a  felon  convict^  being  in  custody 
under  a  sentence  of  transportation^  to  escape  out  of  prison, 
provided  it  be  such  an  assistance  as  doth  in  law  amount  to  a 
receiving,  harbouring,  or  comforting  such  felon.'*  This  reason- 
able view  of  the  law  as  justifying  the  arrest  of  convicted 
criminals  is,  1  would  in  conclusion  point  out, .  taken  by  that 
eminent  jurist.  Sir  James  Stephen,  in  his  Digest  of  the  Criminal 
Law,  Article  199: — ''The  intentional  infliction  of  death  or 
bodily  harm  is  not  a  crime  when  it  is  done  by  any  person  .  .  • 
in  order  to  arrest  a  traitor,  felon,  or  pirate,  or  retake  or  keep 
in  lawful  custody  a  traitor,  felon,  or  pirate  who  has  escaped,  or 
is  about  to  escape,  from  such  custody,  although  such  traitor,  felon, 
or  pirate  offers  no  violence  to  any  person."  I  should  not  have 
thought  it  necessary  to  dwell  so  long  on  what  appears  to  me  a 
matter  of  clear  law  if  I  had  not  understood  that  one  of  my 
brother  Judges  entertained  a  different  opinion  upon  the  point. 
To  my  mind  it  seems  impossible  to  contend  that  the  suspicion 
which  has  culminated  in  the  proof  of  conviction  can  be  less 
efficacious  as  a  defence  when  a  real  felon  is  arrested  than  the 
suspicion  which  proves  to  be  unfounded  when  an  inocent  person 
suffers  an  arrest  in  the  interests  of  society. 

I  am  further  of  opinion  that  the  constable  was  justified 
in  arresting  the  prisoner  under  sec.  429  of  the  Criminal 
Law  Amendment  Act  of  1888,  which  authorises  every  constable 
or  other  person,  without  a  warrant,  to  apprehend  any 
person  "in  the  act  of  committing  or  immediately  after 
having  committed"  an  offence  punishable  under  the  Act. 
An  escape  is  an  offence  punishable  under  the  Act,  and  I  am 
of  opinion  that  the  prisoner,  when  he  was  apprehended 
by  the  constable  a  month  after  he  walked  out  of  Orafton 
GhM>I^  was  still  escaping,  and  still  engaged  in  the  commission  of 
the  offence  of  escaping.  The  view  apparently  taken  by  the  Chief 
JveUee  at  the  trial  was  that  the  offence  was  complete  as  soon  as 
the  prisoner  got  outside  the  gfM>l,  and  that  as  the  arrest  was  not 
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^^^'  immediately  after  the  prisoner  committed  the  offence,  the 
Beoina  constable  had  no  authority  to  arrest  him  without  a  warrant.  The 
Btan.  ^'^^  ^^  ^^^  I^^  upon  this  point  taken  by  his  Honour  appears  to 
J^indevBr  J.  °^®  erroneous.  The  offence  of  escaping  is  a  continuing  offence  so 
long  as  the  person,  escaping  is  keeping  out  of  imprisonment. 
The  offence  has  no  doubt  been  committed,  and  is  complete  as  an 
offence  for  which  a  man  may  be  punished,  directly  he  gets 
outside  the  gaol  gates,  though  he  should  go  no  farther,  and  be  at 
once  retaken ;  but  he  is  no  less  committing  his  offence  because 
after  getting  outside  he  runs  away  and  eludes  his  pursuers.  The 
case  is  analogous  to  one  of  a  continuii^g  nuisance,  or  to  one  of 
larceny  when  there  is  a  continuance  of  the  asportavit.  A  thief 
who  steals  a  watch  in  Sydney  is  no  less  stealing  it  when  he  is 
found  selling  it  in  Melbourne,  and  whether  he  sell  it  twenty*four' 
hours  or  six  months  after  the  commission  of  the  offence.  Though 
the  offence  was  complete  for  the  purposes  of  his  trial  and  convic- 
tion immediately  he  took  the  watch  from  its  owner,  the  offence  is 
going  on  all  the  time  he  is  carrying  away  or  dealing  with  the 
property.  So  whether  a  man  who  gets  out  of  prison  be  retaken 
just  after  he  gets  outside  the  gaol,  or  whether  he  get  into  a  train 
and  be  not  retaken  until  he  has  travelled  a  thousand  miles,  and 
whether  he  has  successfully  distanced  or  eluded  his  pursuers  for 
five  minutes,  or  for  as  many  hours  or  months,  he  is  equally 
escaping  all  the  time.  In  theory,  though  a  man  has  escaped,  his 
imprisonment  is  still  continuing,  and  every  hour  that  he  remains 
out  of  and  is  defeating  his  imprisonment  he  is  escaping.  In 
either  case  the  wrong  done  is  continuing,  and  is  not  over  and 
finished  as  in  a  case  of  murder  or  of  forgery.  In  Oriffith  v. 
Taylor,  a  case  of  false  imprisonment  (19),  the  facts  were  that  a 
box  had  been  stolen  from  a  railway  station  at  Oxford  and  was 
found  in  possession  of  the  plaintiffs  at  Beading.  Cockburn,  CJ., 
on  giving  judgment,  said : — "  No  doubt,  if  the  box  was 
feloniously  taken  at  Oxford  and  put  into  the  carriage,  the 
offence  was  complete  at  Oxford,  as  then  there  must  have  been  an 
asportavit  there,  any  removal,  however  slight,  amounting  to  an 
asportavit.  But  if  a  stolen  chattel  is  carried  over  a  considerable 
space  by  the  thief,  the  asportavit  continues  so  long  as  the. 

(19)  2  C.P.D.  19i, 
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removal  continues,  and  the  taking,  in  point  of  law,  continues  too.        1890^ 

So  that  if  the  plaintiffs  did  steal  the  box  at  Oxford,  though  th3      Rkgina 
defendant  would  have  been  justified  in  arresting  them  there,  yet,       ryIw. 
as  they  were  still  carrying  the  box  away,  the  defeudaat  would  ^i^^^y^^  j, 
have  been  justified  in  arresting  them  at  Beading ;  for  in  law  and 
in  fact  they  would  have  been  there  found  committing  the  offence 
of  larceny.*'     In  the  same  case  it  is  laid  down  that  the  question 
whether  an  arrest  is  immediately  after  the  commission  of  an 
offence  is  one  for  the  jury,  and  that  in  all  cases  when  a  statute 
authorises  an  arrest  immediately  after  the  commission   of  an 
offence,    the    word    '' '  immediately '    ought    to     be    liberally 
interpreted.'' 

Taking  the  view,  however,  that  I  do,  that  the  prisoner  in 
this  case  was  still  escaping  when  he  was  arrested,  it  is  not 
necessary  to  consider  the  alternative  justification  of  an  arrest 
immediately  after  the  commission  of  an  offence.  That  the 
law  considers  the  imprisonment  as  still  continuing  when  a 
prisoner  escapes  from  his  confinement  is  clear.  In  1  Hale,  P.O. 
581,  the  law  as  to  the  continuance  of  the  imprisonment  is  thus 
stated  : — "  If  A  were  taken  by  warrant  in  the  county  of  B,  and 
break  away  into  the  county  of  C,  and  be  there  taken  upon  fresh 
suit  by  them  that  first  took  him,  he  may  be  either  brought  to  a 
justice  of  the  county  of  G  where  he  was  last  taken,  or  before  the 
justice  of  the  county  of  B  by  whose  warrant  he  was  first  taken  ; 
for,  in  supposition  of  law,  he  was  always  in  custody."  Again,  it 
is  laid  down  (p.  602) : — '*  If  a  felon  escape  out  of  gaol  by 
negligence,  though  the  gaoler  be  fined  for  it,  he  may  retake  the 
felon  at  any  time  after,  for  the  felon  shall  not  take  the  advantage 
of  his  own  wrong,  or  the  gaoler's  punishment."  The  retaking 
at  any  time  is  evidently  permissible  on  the  ground  that,  the 
imprisonment  still  continuing  in  point  of  law,  the  offence 
is  still  being  committed.  So  in  2  Hawkins,  P.G.  193 : — 
"And  it  is  said  generally  in  some  books  that  an  officer 
who  hath  negligently  suffered  a  prisoner  to  escape,  may 
retake  him  wherever  he  finds  him,  without  mentioning 
any  fresh  pursuit;  and,  indeed,  since  the  liberty  gained  by 
the  prisoner  is  wholly  wrong,  there  seems  no  reason  he  should 
talce  any  manner  of  advantage  from  it."     The  same  law  is  laid 
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^^^'  down  in  6  Modem  Rep.,  case  889,  where  after  stating  that  bail 
Bboina  may  take  up  their  principal  on  Sunday,  ''as  they  have  him  always 
Rtan.  upon  a  string,"  the  Court  says : — ^^  The  doing  it  on  a  Sunday  id 
WindM/9rT^  uo  service  of  process,  but  rather  like  the  case  where  a  sheriff 
arrests  by  virtue  of  a  process  of  (Jourt  on  Saturday,  and  the  party 
escapes,  he  may  take  him  upon  a  Sunday,  for  that  is  only  a 
continuance  of  the  former  imprisonment."  Being  of  opinion^ 
therefore,  for  the  foregoing  reasons,  that  the  arrest  and  imprison- 
ment by  tbe  constable  of  the  prisoner  in  returning  him  to  his 
former  custody  was  leg^l,  and  that  any  violence  used  by  the 
prisoner  was  entirely  without  excuse  and  the  special  finding  of 
jury  consequently  immaterial,  it  is  clear  to  me  that  the  conviction 
was  right  and  ought  to  be  sustained,  though  the  ruling  of  the 
Chief  Justice  as  to  the  illegality  of  the  arrest  was  erroneous,  and 
consequently  his  summing  up  inapplicable  to  the  facts  of  the 
case. 

Inkss,  J.  I  think  that  this  conviction  should  be  sustained. 
I  am  of  that  opinion  because  I  think  the  arrest  of  the 
prisoner  was  legal  for  the  reason  that  the  prisoner  was  at 
the  time  of  that  arrest  a  felon  under  conviction,  and  because 
while  undergoing  his  sentence  for  felony  he  had  in  violation  of 
the  law  escaped  from  prison.  As  the  text  writers  of  authority 
say,  and  as  common  sense  itself  suggests,  ''  Since  the  liberty 
gained  by  the  prisoner  is  wholly  owing  to  his  own  wrong,  there 
seems  to  be  no  reason  he  should  take  any  manner  of  advantage 
from  if  (20).  If,  as  unquestionably  is  the  law,  a  man  who  has 
committed  a  felony  may  be  arrested  by  anyone,  constable  or  not, 
without  a  warrant,  in  order  to  bring  him  to  trial  for  that  offence, 
a  fortiori f  I  should  have  thought>  when  the  commission  of  that 
felony  has  been  brought  homerto  him  upon  trial,  and  hQ  has  been 
lawfully  convicted  and  sentenced,  he  is  liable  to  be  arrested 
without  warrant  in  order  to  remit  him  to  his  former  and  proper 
custody  if  he  escapes  while  he  should  be  undergoing  that  sen- 
tence. I  am  content  to  rest  my  upholding  of  the  conviction  herein 
on  that  ground,  but  I  am  further  of  opinion  that  my  first 
impression,  that  sec.  429  of  our  Oriminal  Law  AmendmetU  Act 
(20)  2  Hawk.  P.O.,  c.  19,  s.  12 ;  1  Bum.  on  Cr.,  4  ed.,  686. 
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applies  to  the  case  and  anthorised  the  arrest,  is  correct.  I  think 
the  prisoner  was,  at  the  time  of  the  arrest,  '^committing 
an  offence  punishable  under  that  Act/'  Section  458  authorises 
a  sentence  of  hard  labour  in  addition  to  imprisonment,  for, 
amongst  other  offences,  "  any  escape  from  lawful  custody  on  a 
criminal  charge  *';  and  the  prisoner,  in  my  opinion,  notwithstand- 
ing his  having  been  two  mouths  out  of  prison,  was  still  "  escaping  *' 
within  the  meaning  of  that  section.  Clearly  he  was  trying  at  the 
time  of  his  arrest  to  make  good  his  escape.  It  is  not  necessary, 
perhaps,  to  say  anything  about  the  extent  of  resistance  that 
is  justifiable  to  unlawful  arrest,  but  I  desire  to  say  that  I  should 
be  sorry  to  weaken  in  the  slightest  degree  the  authority  of  the 
passages  (rightly  understood)  in  the  judgmeiit  of  this  Court  in 
Ex  parte  Woo  Tin  (21).  It  is,  of  course,  not  every  temporary 
trespass  or  wrongful  arrest  that  will  justify  the  resort  to  a  deadly 
weapon ;  but  every  case  must  be  judged  by  its  own  circumstances. 
The  distinction  between  homicide  under  provocation  sufficient  to 
reduce  the  killing  from  murder  to  manslaughter,  and  homicide  in 
necessary  self-defence,  though  apt  sometimes  to  be  lost  sight  of, 
is  clear.  In  cases  of  provocation  the  homicide  is  manslaughter ; 
in  oases  of  self-defence,  and  the  repelling  in  self-defence  of  illegal 
force  by  strictly  necessary  force,  the  homicide  is  justifiable.  The 
permanent  unlawful  deprivation  of  liberty  is,  in  my  opinion,  as 
grievous  a  wrong  as  an  unlawful  attack  upon  life ;  and  the  neces- 
sary forcible  resistance  to  one  of  such  wrongs  is  as  justifiable  as 
the  necessary  forcible  resistance  to  the  other. 


1890. 


Beoina 

r. 
By  AN. 

Innes  J. 


FosTEB,  J.  In  this  matter  a  case  has  been  stated  for  the 
opinion  of  the  Full  Court  under  ss.  422  and  423  of  the  Criminal 
Law  Amendment  Act.  The  latter  part  of  section  428  provides 
that  no  conviction  or  judgment  thereon  shall  be.  reversed  on 
any  case  so  stated,  unless  for  -some  substantial  wroug  or  other 
miscarriage  of  justice.  It  is,  therefore,  necessary  to  determine 
whether,  on  the  facts  and  circumstances  stated  in  the  case,  th^ 
conviction  is  supported,  and,  if  so,  whether  there  was  anything 
incorrect  in  the  rulings  or  decisions  of  the  learned  Ohief  Justice, 
who    tried  the    case,  as  reported   to  us,   which    could    have 

(21)9N.g.W  L.B.,  at  p.  496. 
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]^^        prejudicially  affected  the  case  against  the  prisoner.  The  case  states 

Kboiki  that  prisoner  having  been  convicted  of  maliciously  inflicting 
Rtin,  grievous  bodily  harm,  which  is  a  felony  under  the  Oritninal  Law 
FosferJ  Amendment  Act,  and  sentenced  thereupon  to  four  months' 
imprisonment  with  hard  labour,  escaped  from  gaol,  without 
violence,  during  his  sentence,  and  some  nine  weeks  after  his 
escape  was  arrested  without  a  warrant  upon  a  charge  of  so 
escaping  by  Constable  Hadley.  He  resisted  the  arrest,  but  was 
overpowered  and  taken  to  the  look-up  at  a  place  called  Copman- 
hurst,  in  the  Grafton  district.  After  three  days  he  was  told  by 
Hadley  while  in  the  cell  that  he  was  going  to  take  him  to  Grafton, 
apparently  for  the  purpose  for  which  he  had  been  arrested,  that  is, 
to  be  tried  upon  a  charge  of  escaping  from  prison.  That  offence, 
when  committed,  as  in  this  case,  without  breach  of  prison,  or 
actual  violence,  is  only  a  misdemeanour:  1  Bale,  611 ;  2  Hawk. 
c.  17,  s.  5 ;  1  Ohitt.  Or.  Law,  chap.  xx.  An  arrest  for 
misdemeanour  by  an  officer  without  having  the  warrant  in  his 
possession  is  generally  unlawful,  except  when  specially  allowed 
by  statute  :  See  Oalliard  v.  Laxton  (22),  B.  v.  Whitehouse  (23),  B. 
V.  Smith  (24).  While  the  constable  was  handcuffing  him  with  a 
view  to  his  removal,  and  after  one  handcuff  was  actually  on,  prisoner 
suddenly  grappled  with  his  captor  and,  being  a  much  more 
powerful  man  than  he,  "  pinioned  his  arms  to  his  side  and  forced 
him  into  the  corner  of  the  passage,  just  outside  the  cell  door." 
The  constable  called  for  assistance,  when  a  third  person  came 
and  tried  without  success  to  remove  prisoner's  arms  from  round 
the  constable.  Prisoner  then  drew  the  constable's  revolver  from 
a  pouch  slung  round  the  constable's  waist,  and  a  shot  was  fired, 
presumably  by  the  prisoner,  although  this  is  not  expressly 
stated,  and  the  constable  does  not  appear  to  have  been  wounded 
by  it.  The  third  man  caught  prisoner  by  the  legs,  and  the  three 
men  thus  struggling  fell  together  into  a  small  room  opening  off  the 
passage  and  opposite  the  cell  door.  The  constable  was  beneath, 
and  the  prisoner  on  top  of  him.  The  third  man  was  kicked 
away  by  the  prisoner.  Prisoner  then  held  the  pistol  to  the 
constable's  right  ear  and  fired,  breaking  the  jawbone  just  in 

(22)  31  L.J.  M.C.  128.  CM)  Watk.  &  O'C.  Dig.  II. 

(23)  2SC.ll.  118. 
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front  of  his  ear.  The  case  states  that  the  constable  was  by  this 
wound  rendered  incapable  of  resistance^  and  that  the  prisoner 
got  on  his  feet  and  struck  him  once  or  twice  over  the  head  with 
the  butt-end  of  the  revolver^  producing  a  true  wound.  He  then 
escaped.  His  Honour  the  Chief  Justice  told  the  jury  that  if  they 
found  the  facts  stated  in  respect  of  the  taking  and  using  the 
revolver^  the  illegal  arrest  and  detention  would  not  justify  the 
prisoner  in  doing  all  this  to  regain  his  liberty.  His  Honour 
further  directed  the  jury  to  the  effect  that,  upon  an  unlawful 
depriyation  of  liberty,  the  prisoner  may  take  all  reasonable 
means  to  recoyer  his  liberty,  and  use  reasonable  force  for  that 
purpose ;  that  is,  may  assault  and  use  considerable  force  against 
his  keeper ;  but  that  he  is  not  justified  in  using  a  deadly  weapon, 
such  as  a  revolver,  in  a  way  calculated  to  deprive  him  of  life,  or 
with  intent  to  maim,  or  inflict  grievous  bodily  harm;  nor  in 
maliciously  inflicting  grievous  bodily  harm  upon  him.  It  is 
unnecessary  at  present  further  to  follow  his  Honour's  summing 
up,  except  to  observe  that  he  asked  the  jury  to  say,  as  a  matter 
of  fact,  whether  in  their  opinion  the  prisoner  bad  used  more 
force  than  was  necessary  for  the  purpose  of  regaining  his 
liberty.  The  jury  found  the  prisoner  guilty  of  maliciously 
wounding,  but  did  not  find  the  intent  to  do  grievous  bodily 
harm.  They  also  found  that  prisoner  used  no  more  force  than  was 
necessary  for  his  escape. 

The  substantial  question  is  whether  this  conviction  can' 
now  be  supported.  Very  important  matters  of  criminal 
law  arise  upon  its  consideration.  First,  has  a  person  illegally 
arrested  and  detained  a  right  to  use  such  force  as  may  be 
necessary  to  regain  his  freedom,  and  if  he  has  generally,  does 
the  fact  of  the  illegal  custodian  being  a  constable  make  any 
difference  ?  The  Judges,  being  expounders  of  the  law,  and  not 
law-makers,  our  duty  is  to  find  in  this,  as  in  other  cases,  first, 
whether  there  is  any  written  or  statute  law  deciding  the  question, 
and  next,  whether  there  are  any  decisions  of  competent  Courts 
by  which  this  Court  is  bound  determining  the  question,  and, 
fadling  both  these  sources,  to  find  whether  there  are  any  other 
decisions  or  authoritative  dicta  or  expressions  of  opinions  by 
Judges  or  by  writers  whose  authority  is  generally  recognised  iu 
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^^^'  this  matter.  Failing  all  these^  or  in  case  the  last  should  appear 
BioiNA     to  OS  on  good  ground  to  be  unsatisfactorj,  it  might  be  our  duty 

Btan.  ^  determine  the  question  purely  on  the  general  principles  of 
Fo$ter  J.  ^^^  ^^  appearing  to  us  to  be  dedncible  from  what  is  already 
settled.  Upon  this  question  statute  law  there  is  none;  but  there 
are  a  few  recent  cases  touching  it  which  must  be  examined.  The 
latest  case  touching  upon  this  subject  which  I  have  been  able  to 
find  is  B.  V.  Oumpton  (25).  That  was  a  case  of  unlawful  arrest 
of  the  prisoner  by  two  police  constables,  their  warrant,  although 
duly  issued,  not  being  duly  backed  as  required  by  law  by  a 
Justice  of  the  county  in  which  it  was  executed.  But  the  sole 
question  there  was  whether  prisoner  could  be  convicted  of 
assaulting  constables  in  execution  of  their  duty ;  and  as  the 
constables  were  not  in  the  execution  of  their  duty  when  they 
arrested  under  an  irregular  warrant,  of  course  he  was  declared  to 
be  not  guilty*  It  appeared  that  he  was  also  convicted  on  a 
charge  of  common  assault,  but  the  case  does  not  shew  whether 
it  was  for  assaulting  the  same  constables  on  the  same  occasion  ; 
moreover,  as  this  conviction  of  assault  did  not  come  before  the 
Court  of  Review,  it  could  be  no  authority  for  the  position  that  a 
prisoner  could  be  found  guilty  of  assaulting  a  constable  because 
he  resisted  unlawful  apprehension.  The  next  case  is  Oodd  v. 
Odbe  (26).  This  was  to  the  same  effect  as  the  case  last  before 
cited,  as  well  as  in  support  of  Oalliard  v.  LcLxton;  but  Mr 
Justice  Bramwell,  in  holding  that  a  prisoner  apprehended  for 
misdemeanour  by  a  constable  who  had  not  a  warrant  in  his 
possession  at  the  time  of  the  arrest,  cannot,  if  he  resists,  be 
convicted  of  assaulting  that  constable  in  the  execution  of  his 
duty,  says  : — ^'  We  have  consulted  some  of  the  other  Judges,  and 
they  agree  with  us  that  the  decision  of  the  Justices  cannot  be 
upheld.  Although  the  appellant  displayed  great  violence  "  (the 
case  states  that  he  inflicted  serious  injuries  upon  the  constable, 
rendering  him  insensible,  and  effected  his  escape)  ^'  yet  it  is  not 
expressly  found  by  the  Justices  that  he  used  more  force  than  was 
necessary  to  prevent  his  apprehension,  which  was  unlawful,  and 
therefore  as  the  case  stands  he  has  not  been  guilty  in  law  of  even 
a  common  assault.'^      The  words  cited   app'^ar  to  have  been 

(2o)  L.R.  5  Q.6.D.  341.  (96)  1  Exoh.  biv.  368. 
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nnneoessary  to  the  decision  of  the  case,  but  are  of  great  weight  ^^^' 
coming  from  so  eminent  a  Judge.  From  them  it  would  seem  Rbgina 
that  a  person  inflicting  serious  injuries  upon,  and  using  great  ryIn 
▼iolence  to  a  constable  arresting  him  for  misdemeanour  without  footer  J 
a  warrant,  is  not  guilty  even  of  an  assault,  if  he  uses  no  more 
violence  than  is  necessary  to  prevent  his  arrest.  In  72.  V. 
Chapman  (27)  a  constable  endeavoured  to  apprehend  the  prisoner 
for  a  misdemeanour  without  having  a  warrant  in  his  possession. 
It  appeared  that  prisoner  fractured  the  constable's  skull  by  a 
blow  of  the  butt  of  a  gun,  of  which  he  died.  There  was  no 
evidence  whether  he  had  done  this  on  the  mere  provocation  of 
having  the  constable's  hand  laid  upon  him,  which  was  all  the 
violence  actually  proved,  or  whether  it  was  in  fact  necessary  to 
prevent  his  apprehension.  The  prisoner's  counsel  submitted  that 
the  attempt  to  arrest  being  illegal  he  was  entitled  to  resist  it,  and 
doing  so,  to  inflict  any  violence  that  might  be  necessary,  and  that 
unless  he  had  inflicted  violence  not  necessary  for  that  object  he 
was  entitled  to  an  absolute  acquittal.  Hannen,  J.,  did  not  qjiestion 
the  law,  but  told  the  jury,  in  substance,  that  the  death  being  proved 
to  have  been  caused  by  the  prisoner  it  was  for  him  to  shew 
justification;  that  the  presumption  of  law  was  that  he  intended 
to  kill  him  (without  justification)  ;  but  that  the  provocation  of  an 
illegal  arrest,  though  not  shewing  justification,  would  reduce  the 
killing  to  manslaughter,  of  which  the  prisoner  ^  was  convicted. 
In  the  note  to  this  report  i2.  v.  Patience  is  cited  (28),  with 
these  words  added :  "  There,  however,  the  prisoner,  without,  so 
far  as  appeared,  any  necessity,  drew  his  knife  and  stabbed  the 
officer,  without  any  intermediate  struggle  or  attempt  to  get 
away."  Mr.  Justice  Hannen  directed  the  jury  that  if  the  prisoner 
caused  the  death  as  described,  he  was  guilty  of  manslaughter ; 
but  then  there  was  no  evidence  of  any  kind  tending  to  shew  that 
no  more  violence  than  was  necessary  had  been  used,  and  the 
jury  were  not  entitled  to  presume  it.  In  5.  v.  Patience,  prisoner 
was  by  direction  of  Parke,  B.,  acquitted  of  .  wounding  with 
intent  to  murder  because  the  arrest  was  unlawful ;  and  he  says, 
if  a  person  receives  illegal  violence,  and  he  resists  that  violence 
with  anything  he  happens  to  have  in  his  hand  and  death  ensue, 
(27)  12  Cox  C.C  4.  (28)  7  C.  A  P.  775. 
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that  would  be  manslaughter ;  but^  to  observed  by  the  reporter 
above,  no  evidence  of  any  necessity  for  the  use  of  a  knife 
appeared,  and  therefore  no  justification.  In  fi.  v.  Long  (29) 
prisoner  was  charged  in  two  counts — Ist,  with  assaulting  a 
gamekeeper  in  execution  of  his  duty  ;  and  2nd,  common  assault. 
Or  eaves,  for  the  prisoner,  objected  that  the  gamekeeper  was 
going  beyond  his  duty  for  several  reasons.  Williams,  J.,  said,  ''I 
think  all  the  objections  are  good  in  point  of  the  law,  but  still  it 
seems  to  me  that  I  cannot  help  leaving  the  case  to  the  jury  in 
order  that  they  may  say  whether  the  defendant  used  more 
violence  to  Webb  than  was  necessary  for  the  purpose  of  effecting 
his  escape.''  It  appeared  he  had  tripped  the  gamekeeper  up, 
put  his  foot  on  his  throat  till  he  was  nearly  choked,  and  then  hit 
him  over  the  head  with  a  gun-barrel.  Prisoner  was  acquitted. 
In  the  report  in  IS  Cox  C.C.  208  of  the  case  of  Oodd  v.  Gahe^ 
cited  above,  Bramwell  and  Mellar,  JJ.,  say  that  a  prisoner 
illegally  arrested  has  a  right  to  resist  the  constable  apprehending  ; 
and  Mr.  Justice  D6nman  says,  '^  It  is  most  desirable  for  all  police 
officers  to  know  that  in  executing  a  warrant  for  misdemeanour 
without  being  able  to  produce  it  at  the  time,  they  act  at  their 
own  peril ;"  and  Mr.  Justice  Bramwell  says  on  the  following  day^ 
^*  We  have  each  of  us  since  yesterday  consulted  the  Judges  of 
our  own  division  on  this  subject,  and,  besides  being  unanimous 
ourselves,  we  find  none  of  our  brethren  differ  from  us.  Wo 
therefore  refuse  leave  to  appeal.''  In  i2.  v.  Marsden  (30)  three 
constables,  in  endeavouring  to  apprehend  a  man  who  had 
assaulted  one  of  them  some  time  previously  in  the  execution  of 
his  duty,  without  having  a  warrant,  forced  the  door  of  his  house, 
whereupon  he  threatened  to  kill  the  first  man  who  came  up,  and 
stood  with  a  billhook  ready  to  receive  them.  They  rushed  at 
him  together,  and  he  struck  one  of  them  in  the  head  with  the 
billhook,  wounding  him.  Montague  Smith,  J.,  in  reserving  the 
case  wrote,  ''If  the  apprehension  was  not  lawful,  it  is  to  be 
taken  that  there  was  no  excess  in  this  resistance  offered  by  the 
prisoner,"  and  the  conviction  was  quashed.  In  B.  Y.'Mann  (31), 
for  wounding  a  constable,  Wightman,  J.,  told  the  jury  ''The 

(29)  7  C.  i&  P.  314.  ^    (81)  6  Cox  C.C.  461. 
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apprehension  was  illegal^  and  the  prisoner  had  a  right  to  r^sist 
it.  The  oqly  qaestion  is  whether  he  did  more  than  was  necessary 
to  eCFect  his  release  from  arrest."  A  verdict  of  "  guilty  "  was 
returned  on  the  ground  that  some  excess  of  violence  was 
used  by  thj  prisoner.  There  are  numerous  other  cases 
relating  to  assaults  upon  constables  in  the  nisi  ptiiM  reportsi 
but  in  none  of  them  have  I  found  any  suggestion  contrary 
to  that  which  these  cases  appear  to  establish^  namely , 
that  a  person  illegally  arrested  by  a  constable  has  a  right  to  use 
violence  to  efiEect  his  escape^  provided  it  be  not  excessive  (see  I 
Chitty  Crim,  Law,  p.  60) ;  and  that  violence  is  not  excessive  if  it 
be  only  such  as  was  reasonably  necessary  to  procure  his  liberty. 
This  seems  to  follow  logically  from  allowing  any  resistance  at  all, 
for  if  slight  resistance  were  innocent,  and  that  slight  resistance 
produced  increased  violence  on  the  part  of  the  constable,  it  would 
be  but  just  that  the  person  innocently  resisting,  and  oppressed 
unlawfully  by  increased  violence,  should  be  allowed  to  increase 
liis  resistance  in  proportion  ;  otherwise  it  would  be  simply  a  cruel 
trap  for  the  law  to  tell  him,  "  You  may  innocently  resist  up  to  a 
certain  point,  but  if  having  so  resisted  you  have  brought  upon 
yourself  the  most  cruel  violeoce  of  your  captor,  just  when  you 
Itave  provoked  him,  perhaps,  by  your  resistance,  to  endanger 
your  life,  you  must  submit  quietly.'^  Besides,  if  there  be  an 
excess  it  must  be  determined  by  some  rule,  and  no  reasonable 
rule  could  be  laid  down  to  fix  this  limit,  other  than  that  it  must 
not  be  greater  than  is  necessary  to  effect  the  innocent  purpose 
for  which  it  was  commenced,  of  procuring  liberty.  It  is  quite 
clear  that  the  mere  fact  of  an  arrest  would  not  necessarily  justify 
the  resort  to  deadly  violence,  but  the  cases  cited  go  to  shew  that 
even  deadly  violence  may  be  justified  in  resisting  arrest,  and 
there  are  cases  which  shew  that  juries  are  not  required  to  weigh 
in  golden  scales  the  amount  of  violence  necessarily  used  by  a 
person  in  protection  of  his  person  or  liberty.  There  are  a 
series  of  earlier  cases  such  as  B.  v.  Thompson  (32),  R.  v.  Hood  (33)^ 
B,  V.  Ourvan  (34),  and  B,  v.  Oardener  (35),  which  shew  that  the 
illegality  of  an  arrest  was  sufficient  to  cause  the  acquittal  of  a 
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person  charged  with  felonioaslj  woanding  his  captor  in  the  most 
deadly  way^  though  there  was  nothing  to  shew  sach  violence 
necessary;  but  inasmuch  as  the  statute  under  which  they  were 
tried^  9  Geo.  IV.  c.  31,  as  well  as  the  earlier  statute  43  Greo. 
III.  c.  58^  which  made  these  offences  capital^  expressly  provided  ~ 
(see  s.  12)  that  if  they  were  committed  under  such  circumstances 
as  that^  if  death  had  ensued  therefrom,  the  crime  would  not  have 
amounted  to  murder,  in  every  such  case  the  person  indicted 
should  be  acquitted  of  felony.  These  cases  throw  little  lis^ht 
upon  the  present  question,  for  upon  a  charge  of  murder,  if  the 
wosnd  causing  the  death  was  inflicted  in  resisting  an  illegal 
arrest,  the  plaintiff  must  have  been  acquitted,  and  could  only  be 
found  guilty  of  manslaughter,  whether  the  amount  of  violence 
used  was  excessive  or  not,  unless  there  was  some  proof  that  it 
was  inflicted  of  express  malice,  and  not  simply  in  consequence  of 
the  arrest;  for  the  arrest  alone  was  deemed  sufficient  provocation 
to  reduce  the  offence  from  murder  to  manslaughter.  While  the 
law  was  in  this  condition  it  was  to  be  expected  that  no  authorities 
upon  the  question  of  justification  could  be  found,  for  such 
provocation,  without  justification,  was  a  complete  defence ;  but 
since  the  Act  1  Yic.  c.  85  this  has  been  altered ;  and  it  is  i?ow 
no  defence  to  a  charge  of  wounding  that  the  offence  would,  in 
case  of  death,  have  amounted  only  to  manslaughter :  see  it.  v. 
Oriffitha  (86),  B.  v.  Odgers  (37),  B.  v.  Nicholla  (38).  In  the  first 
of  these  cases,  Alderaon,  B.,  says,  "  The  question  is  only  whether 
prisoner  inflicted  the  wound  in  self-defence  ;'^  and  before  this  he 
says,  ''If  the  prisoner  did  no  more  than  was  necessary  for  his  own 
defence  it  would  not  be  malicious."  In  B,  v.  Thomp9on,  above 
cfted,  the  Judges  are  reported  to  have  held  that  the  wounding 
would  have  amounted  to  manslaughter  only;  but  there  was  no 
question  before  them  as  to  whether  it  would  necessarily  amount 
to  so  much  as  manslaughter,  and  prima  facie  the  violence  resorted 
to  by  prisoner  was  grossly  excessive,  as  he  had  not  been 
touched  by  anyone  at  the  time  he  stabbed  the  constable ;  while 
all  the  cases  shew  that  it  is  for  the  jury  to  find  that  it  was 
not  excessive,  before  the  prisoner  ought  to  be  acquitted. 


(36)  8  C.  &  P.  248. 
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Now,  is  a  constable  who  apprehends  and  detains  a  man  without 
legal  warrant  in  a  better  position  than  any  private  person   so 
restraining  his  liberty  ?  and^  if  so,  how  tnnch  better  f     In  each 
instance  the  person  apprehending  is  withont  jii8tifir*.ation  in  law ;      pogtwJ. 
ke  is  a-wrong-doer ;  he  is  committing  a  trespass.  It  does  not  appear 
that  a  constable  can  be  any  more  justifiable  in  breaking  the  law 
than  any  private  man ;  yet  if  we  consider  that  his  duty  places 
him  frequently  in  a  position  where  he  is  bound  to  go  to  the  very 
verge  of  the  law  in  restraining  the  liberty  of  persons  offending, 
or  supposed  to  be  offenders  against  the  law,  it  is  evident  that  he 
is  in  much  greater  danger  of  overstepping  the  bounds  than  one 
whose  duty  does  not  generally  bring  him  near  to  those  bounds. 
To  this  it  may  be  answered  that,  as  his  duty  thus  constantly 
brings  him  into  positions  where  strict  discrimination  is  necessary, 
he  ought,  for  that  very  reason,  to  be  better  prepared  not  to 
exceed  the  legal  limits  than  a  private  person  would  be,  and  he  is 
the  less  excusable  if  he  do  so.     But  these  are  rather  moral  than 
legal   considerations  ;   for  us  the  question  is  simply,  "  What  is 
the  law  ?"     And  nearly  all  the  cases  cited  were  cases  of  illegal 
arrests  by  constables.     But  the   immediate   question   for   con- 
sideration is  not  what  was  the  constable  justified  in  doing,  but 
what  was  the  prisoner j'ustified  in  doing,  although  his  justification 
must  depend  upon  the  absence  of  justification  of  the  constable. 
Is  a  prisoner  justified  in  resisting  an  apprehending  constable 
when  that  constable  is  not  acting  legally?     The  Chief  Justice, 
although  he  placed  a  limit  upon  justifiable  resistance^  told  the 
jury  in  this  case  that  he  is  justified  in  resisting,  and  with  this  I 
agree,  although  I  am  unable  to  find  authority  for  the  limit  fixed 
by  him.     The  only  authority  I  have  been  able  to  find  to  the 
contrary  is  Mackalley'e  case  (89).     At  p.  66  it  is  said  to  have 
been  resolved  by  all  the  Justices  and  Barons  of  the  Exchequer, 
among  other  things,  that  an  arrest  in  the  night  was  lawful,  '^  for 
although  he  cannot  see  the  officer,  yet  when  he  hears  him  say 
'  I  arrest  you  in  the  King's  name,  &c.,'  he  ought  to  obey  him, 
and  if  the  officer  has  not  a  lawful  warrant  he  shall  have  his  action 
of  false  imprisonment ;''  and  again,  ''For  when  the  officer  or 
King's  Minister  by  process  of  law  (be  it  erroneous  or  not)  arrests 

'(89)  9  Coke  6L  ' 
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one  in  the  King's  name^  or  requires  the  breakers  of  the  peace  to 
keep  the  peace  in  the  King's  name^  and  they  nutwithstandiug 
disobey  the  arrest  or  command  in  the  King's  name^  and  kill  the 
officer  or  the  King's  Minister,  reason  requires  that  this  killing 
and  slaying  shall  be  an  offence  in  the  highest  degree  of  any 
offence  of  this  nature,  and  that  is  voluntary,  felonious^  and 
murder  of  malice  prepense ;"  and  again,  '^  It  is  true  that  the 
life  of  a  man  is  much  favoured  in  law,  but  the  life  of  the  law 
itself  (which  protects  all  in  peace  and  safety)  ought  to  be  more 
favoured,  and  the  execution  of  the  process  of  law,  and  of  the 
officers  or  conservators  of  the  peace,  is  the  soul  and  life  of  the 
law,  and  the  means  by  which  justice  is  administered  and  the 
peace  of  the  realm  kept."  Of  this  it  may  be  said  that,  however 
sound  the  sentiment  may  be  in  some  respects,  it  is  not  the  law 
that  a  man  illegally  arrested  by  a  constable  or  officer  is  bound  to 
submit  and  seek  his  remedy  by  an  action  of  false  imprisonment. 
There  is  a  distinction  between  a  warrant  which  is  erroneous  and 
one  which  is  void  ;  and  if  the  warrant  is  not  simply  erroneous, 
but  void  for  defect,  or  if  there  be  no  warrant  where  a  warrant 
is  by  law  required,  the  arrest  is  illegal.  And  so  far  as  an  action 
is  concerned,  it  would  be  the  grimmest  of  jokes  to  bid  a  man 
who  had  been  injured,  perhaps  irretrievably  in  person,  in 
character,  and  in  pocket,  to  seek  for  compensation  out  of  the 
pockets  of  an  impecunious  constable.  It  is  clearly  not  murder 
to  kill  an  officer  in  resisting  an  illegal  arrest,  but  it  is  man- 
slaughter unless  shewn  to  be  necessary  in  self-defence. 
Ufackalley's  case  is  cited  in  the  margin  in  Hale,  P.C.  vol.  1, 
p.  481,  where,  after  speaking  of  the  right  of  a  gaoler  to  kill  a 
prisoner  if  assaulted  by  him,  he  says, ''  and  the  like  of  a  constable 
or  watchman,  for  they  are  ministers  of  justice  and  under  a  more 
special  protection,  in  the  execution  of  their  office,  than  private 
persons."  Lord  Chief  Justice  Hale,  with  his  usual  care,  guards 
his  position  by  the  words  ^'  in  the  execution  of  their  office,"  and 
so  afterwards  in  treating  of  the  protection  of  certain  officers 
and  ministers  of  public  justice,  including  constables,  he 
limits  their  protection  to  while  in  the  due  execution 
of  their  office  :  2  Hale,  85.  Sir  Michael  Foster,  in  speaking 
of    the    protection     of     the     law     extended     to     constables 
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as    ''  foanded    in    great    wisdom    and    equity,  and    in    every        ^^^' 
principle  of  political  justice,"  limits  it  to  them  while  in  the  exe-      Rkgiwa 
cation  of  their  duty  :    Foster,  308.     East,  in  his  pleas  of  the       kyan. 
Crown,  when  dealing  with  the  protection  of  officers  of  police,      Foster  J. 
says  : — '*  If  an  officer  makes  an  arrest  out  of  his  proper  district, 
or  have  no  warrant  or  authority  at  all,  as  if  his  name  be  inserted 
after  the  issuing  of  the  writ  or  process  without  lawful  authority, 
lie  is  no  officer  at  all,  nor  entitled  to  the  special  protection  of  the 
law''  {East,  P.  C,  ch.  5,  s.  80,  p.  313).     And  again,  "If  the 
officer  in  executing  his  office  exceed  his  authority,  the  law  gives 
him  no  protection  in  that  excess,  and  it  not  only  behoves  the 
ministers  of  justice  and  other  public  officers,  but  likewise  privs^te 
persons^  endeavouring  to  arrest  or  imprison  in  the  several  cases 
treated  of,  to  be  very  careful  that  they  do  not  misbehave  them- 
selves in  the  discharge  of  their  duty,  for  if  they  do  they  may 
forfeit  this  special  protection  "  {East,  P.O.,  ch.  5,  s.  86,  p.  320). 
Again,  speaking  of  the  interference  of   strangers  in  arrests,  he 
says : — ^'  It  may  be  worthy  of  consideration  whether  the  illegality 
of  an  arrest  does  not  place  the  officer  attempting  it  exactly  on 
the  same  foot  as  any  other  wrong-doer  "  (East,  P.O.,  ch.  5,  s.  89). 
It  is  frequently  said  in  the  books  and  in  decided  cases  that  an 
officer  makes  an  illegal  arrest  at  his  peril,  which  would  have  little 
meaning  if  he  was  under  the  protection  of  the  law  in  so  doing. 
In  B.  V.  Locksley  (40),  Mr.  Justice  Shee,  after  saying,  "  The  law 
throws  round  constables  a  special  protection,  for  the  reason,  as 
Mr.  Justice  Foster  says,  that  without  it  public  tranquillity  cannot 
possibly  be  maintained,''  goes  on   to   say :  "  But  to  give  this 
protection  and  to  raise  this  presumption,  it  is  necessary  that  the 
constable  should  have  been  acting  in  the  lawful  execution  of  his 
duty."     It  is  undoubtedly  of  great  importance  that  officers  of 
justice  should  be  protected  in  the  due  execution  of  their  duty. 
Accordingly,  it  being  the  duty  of  a  constable  to  execute  the 
warrant  of  a  competent  Court  directed  to  him,  he  is  protected 
even  if  that  warrant  has  been  improperly  obtained^  for  he  is  still 
doing  his  duty ;  so  the  law  being  that  it  is  his  duty  to  arrest 
persons  reasonably  suspected  by  him  of  felony,  he  is  protected 
even  though  the  person  be  innocent ;  but  when  he  is  doing  that 

(40)  4  F.  &  F.  158. 
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which  the  law  not  only  says  is  not  his  duty,  but  which  it  says  he 
should  not  do,  it  would  require  some  some  clear  authority  for 
holding  that  he  is  protected  in  transgressing  the  law  in  wrong- 
doing. It  is  true  that  Judges,  in  cases  where  constables  have 
been  killed  while  making  an  unlawful  arrest,  have  often  said  that 
the  killing  was  not  murder  but  manslaughter  ;  it  is  also  true 
that  manslaughter  is  culpable  homicide^  and  that  to  amount  to 
manslaughter  the  violence  must  have  been  unjustifiable;  from 
which  a  casual  reader  might  suppose  that  in  all  cases  to  kill  a 
constable  making  an  unlawful  arrest  would  amount  to  man- 
slaughter, but  no  such  law  is  laid  down.  Mr.  Justice  Baylet/t  in 
R.  V.  Weir  (41),  in  speaking  of  the  direction  of  warrants  by 
Magistrates  so  as  to  give  information  by  whom  they  are  to  be 
executed,  says,  ^'The  importance  of  giving  such  information 
will  be  easily  admitted  when  it  is  remembered  that,  according  to 
the  extent  of  the  officer^s  authority,  his  death  may  be  murder, 
manslaughter,  or  perhaps  justifiable  homicide.**  Best,  J.,  says : — 
'^  I  think  we  are  bound  to  take  care  that  the  law  relating  to  the 
duty  of  constables  shall  rest  on  broad,  plain,  intelligible 
principles  that  constables  may  know  where  they  are  to  execute 
warrants,  and  that  parties  to  be  affected  may  know  when  they 
are  to  submit  to  them."  It  must  be  observed  that  in  every  case 
of  violent  death  by  the  hands  of  another,  the  act  causing  the 
death  is  presumed  to  be  unlawful  until  the  contrary  appears. 
The  killing  is  presumed  to  be  murder  if  nothing  more  appears  : 
see  Russell  643,  5th  ed. ;  but  if  it  appears  to  have 
taken  place  while  the  deceased  man  was  illegally  arresting  or 
detaining  the  slayer,  the  law,  without  more  proof,  reduces 
this  to  manslaughter,  unless  there  be  express  malice,  because 
of  the  provocation ;  but  it  will  not  reduce  it  below  this  unless 
there  is  enough  to  shew  a  jury  that  only  justifiable  violence  was 
used.  Where  the  jury  can  see  that  only  justifiable  violence  waa 
used,  it  is  plain,  morally  as  well  as  legally,  that  the  mere  fact  of 
death  resulting  can  constitute  no  crime.  Whenever  a  conviction 
for  murder  came  before  the  Judges,  no  question  being  raised  as 
to  the  excess  of  violence,  they  were  bound  to  assume  that  the 
jury  in  convicting  had  found  unjustifiable  violence,  and  to  sach 
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cases  only  these  statements  of  Judges^  that  the  offence  amounts       ^^Q- 
to  manslaughter  only^  mnst  be  taken  to  refer.     In  no  case  where      Bboina 
the  jarj  have  found  that  no  more  violence  was  used  than  was       Byan. 
necessary  to  obtain  liberty  have  the  Judges  held  that  it  was      Foster  J. 
nevertheless  manslaughter^  although  in  many  of  the  cases  above 
cited  it  is  expressly  stated  that  such  violence  is  justifiable,  or  the 
jury  are  told  that  acquittal  or  conviction  should  depend  upon 
how  they  decide  that  question. 

The  general  law  of  justification  in  self-defence  is  that  a 
.  man  may  use  such  violence  in  resisting  as  the  circumstances 
of  the  assault  render  necessary  to  protect  himself,  and  if 
this  resistance  produces  greater  violence  in  return  he  may 
on  his  part  increase  the  violence  of  his  resistance;  and 
BO  long  as  his  resistance  is  not  more  violent  than  is  necessary 
to  resist  the  increased  violence  of  the  other  it  is  justifiable,  or 
perhaps  more  strictly  speaking  -  excusable,  which,  now  that 
forfeiture  in  criminal  cases  is  done  away,  amounts  to  the  same 
thing.  In  the  present  case  the  jury  might  have  found  that  there 
was  undue  excess  of  violence,  but  they  have  found  the  contrary ; 
and  the  finding  of  a  jury  in  criminal  cases  of  any  fact  in  favour 
of  a  prisoner  is  conclusive.  Even  in  misdemeanours,  in  which 
new  trials  may  be  granted,  the  finding  of  a  jury  in  favour  of  the 
accused  cannot  be  disturbed  on  the  ground  that  it  is  against  all 
the  evidence.  But  I  cannot  say  that  the  jury  in  this  case  could 
not  justifiably  find  upon  the  evidence  before  them  that  the 
struggle  had  arrived  at  such  a  pitch  that  the  constable  was 
prepared  to  shoot  the  prisoner  rather  then  let  him  escape.  If 
this  were  so,  it  is  hard  to  see  how  the  constable  was  not 
unwittingly  endeavouring  to  commit  what  would  be  a  violent 
and  deadly  felony  upon  the  prisoner,  for  had  he  killed  him  in  the 
course  of  an  unlawful  arrest,  it  would  be  felony ;  and  it  is  said  in 
the  books  that  the  fact  of  its  being  necessary  in  defence  of  his 
own  life,  if  he  has  brought  about  that  danger  to  his  own  life  by 
his  own  illegal  violence,  will  be  no  justification ;  and  there  are 
express  authorities  that  a  man  may  repel  a  violent  felony  which 
is  attempted  against  him  even  by  killing  his  assailant :  1  Hale, 
c.  40;  Foster,  273;  1  Hawk.,  c.  28  ;  see  also  R.  v.  Hewlett  (42). 

(42)  1  F.  &  P.  91, 
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It  is  clear  that  a  man  cannot  justify  killing  a  constable  merely 
because  the  constable  is  unlawfully  arresting  him.  He  must  go 
further  and  shew  that  it  was  necessary  for  his  self-defence  to  do 
so ;  but  in  this  case  he  has  so  satisfied  the  jury.  And  if  it  be 
once  conceded  that  a  man  unlawfully  arrested  by  a  constable  may 
innocently  and  justifiably  resist  that  arrest^  I  cannot  see  how 
any  limit  can  be  logically  put  upon  the  violence  of  the  resistance 
he  is  entitled  to  make^  except  that  which  I  think  the  cases  cited 
shew  that  our  law  has  put^  namely^  that  it  must  not  be  more 
than  is  necessary  to  attain  the  object  for  which  he  innocently 
commenced  it,  that  is,  his  freedom.  I  am,  therefore,  forced  by 
authority  to  the  conclusion,  that  if  this  arrest  was  unlawful,  the 
conviction,  having  regard  to  the  special  finding  of  the  jury, 
cannot  be  sustained.     But  was  this  arrest  unlawful  ? 

It  is  said  that  the  prisoner  is  a  convicted  felon,  and  that  a 
constable,  or  perhaps  any  man,  is  justified  in  apprehending 
and  detaining  a  felon  who  is  at  large.  This  may  be  a  general 
way  of  laying  down  the  law  as  to  apprehension  of  felons, 
but  it  is  not  a  precise  statement  of  the  law  according  to  the 
authorities.  A  constable  seems  to  be  in  the  same  position 
as  a  private  citizen  in  respect  to  a  felon  under  sentence,  unless 
he  has  a  special  authority  from  him  to  whose  custody  the  escaped 
prisoner  was  legally  entrusted ;  for  it  never  was  part  of  the  duty 
of  a  constable,  without  special  authority,  either  from  some  Court 
or  by  warrant,  to  interfere  with  a  prisoner  after  he  has  begun  to 
undergo  his  sentence,  unless  he  is  committing,  or  has  committed, 
a  fresh  breach  of  the  law.  A  felon  after  sentence  is  in  the  hands 
of  the  Executive  ;  he  has  forfeited  his  liberty  as  against  the 
Crown  ;  but  I  cannot  find  that  anyone  else  has  any  right  to 
interfere  with  his  liberty.  It  is  said  in  Dalton'a  Justice  of  the 
Peace,  p.  192  : — ''  Persons  subjects  of  this  realm  committed  for 
any  crime  shall  not  be  removed  into  the  custody  of  any  other 
oflScer  unless  by  some  writ  or  where  the  prisoner  is  delivered  to 
the  constable,  &c.,  to  be  carried  to  gaol^  Sdc."  and  under  the 
sentence  of  the  Court  no  one  but  the  proper  officer  can  have  legal 
custody  of  him.  If  it  be  not  under  the  sentence  of  the  Coart^  by 
what  is  it  that  the  constable  becomes  entitled  to  ha7e  him  in 
custody  ?    It  may  be  observed  that  by  s.  429  of  the  Grmiiia,l  liatp 
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Amendment  Act,  a  constable  is  specially  allowed,  without  warrant,  ^ 
to  apprehend  an  offender  who  has  committed  a  crime  punishable 
by  death  or  penal  servitude  (i.e.,  a  felony)  "for  which  he  has  not 
been  tried.''     If  he  has  been  tried  he  is  in  the  hands  of  another 
branch  of  the  Executive,  and  the  constable,  without  a  warrant, 
has  nothing  to  do  with  him.     Our  law  is  most  jealous  of  allowing 
persons  not  specially  authorised  to  interfere  in  the  administration 
of  justice  at  their  own  will,  either  on  behalf  of  themselves  or 
others,   and   never   allows   such    interference    without    strictly 
defining  how  it  is  to  be  exercised.     A  felon  may  be  so  taken,  but 
he  must  be  brought  before  a  Justice  of  the  Peace  as  speedily  as 
reasonably  may  be — ^see  Wright  v.  Court  (43) — ^to  have  it  deter- 
mined whether  he  has  been  rightfully  apprehended,  and  so  that 
he  may  be  committed  upon  a  legal  warrant,  or  bailed,  or  set  at 
Uberty;  but  this  process  is  wholly  inapplicable  to  a  felon  escaped 
from  his  sentence.     Where,  when,  and  before  whom  is  he  to  be 
taken  ?  Who  is  to  judge  whether  the  manner  of  his  apprehension 
or  detainer  was   legal  ?     The   captor  might   be  guilty  of  the 
greatest  cruelty  in  the  capture,  or  in  detaining  the  prisoner,  yet 
there  is  no  person  before  whom  he  would  be  brought  in  due 
course  of  law  having  authority  to  investigate  the  matter.     There 
is  no  trace  of  any  provision  of  law  to  meet  such  circumstances, 
because  once  a  prisoner  is  committed  to  his  gaoler  under  sentence, 
the  gaoler  and  those  acting  for  him  are  responsible  for  his  proper 
custody^  and  the  duties  of  a  constable  and  of  a  gaoler  are  wholly 
distinct.     Nor  is  there  any  necessity  for  it.    A  prisoner  escaping 
from  undergoing  his  sentence  is  guilty  of  an  offence.    If  he  breaks 
prison  he  is  guilty  of  felony,  and  may  be  apprehended  to  be 
brought  to  trial  like  any  other  felon.     If  his  escape  is  without 
violence,  he  is  only  guilty  of  a  misdemeanour,  and  to  attach  to 
that   misdemeanour    incidents  not    attaching   to   other  misde- 
meanours, but  only  to  felonies,  such  as  liability  to  be  apprehended 
without  a  warrant,  would  seem  very  arbitrary  unless  there  was 
some  express  authority  for  it ;  and  he  does  not  escape  liability  to 
be  apprehended,  for  a  constable  with  a  wari^nt  may  apprehend 
him  as  for  any  other  misdemeanour.     If  the  law  had  intended 
this  offence  to  be  liable  to  the  incidents  of  felony,  it  would  have 
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made  it  f  elooy,  or  expressly  attached  to  it  this  incident  of  liability 
to  arrest.  Whether  it  has  now  done  so  or  not  I  shall  now  deal 
with  in  considering  the  effect  of  sec.  429  of  the  Criminal  Law 
Amendment  Act;  but  independently  of  this  Act,  and  up  to  the 
time  of  the  passing  of  it,  I  can  see  no  principle  upon  which  the 
right  of  either  constable  or  any  private  person  to  arrest  an 
escaped  prisoner  without  warrant  can  be  sustained.  A  gaoler 
may  clearly  arrest  an  escaped  prisoner.  It  is  said,  *'  If  a  prisoner 
for  felony  be  in  gaol  and  escapes,  and  the  gaoler  pursues  after 
him,  he  may  take  him  seven  years  after,  though  he  were  out  of 
view  "  (44).  See  also  Butt  v.  Jones  (45).  It  may  be  asked,  would 
not  this  be  an  unmeaning  particularity  if  in  fact  anyone  may  at 
any  time  take  him  because  he  is  a  felon  ?  But  a  gaoler  and 
probably  those  authorised  to  assist  him  may  apprehend ;  and  this 
is  what  is  meant  by  Mr.  Justice  Stephen,  where  he  speaks  of  the 
retaking  a  prisoner  to  restore  him  to  his  former  custody,  as 
being  justified  by  law ;  and  it  seems  more  than  doubtful  whether 
it  is  desirable  that  any  others  should  have  the  right  to  do  so  with- 
out warrant.  In  immediate  pursuit  such  an  arrest  would  of  course 
be  legal,  but  where  a  prisoner  is  simply  found  at  large,  the 
public,  and  even  the  police,  except  there  be  a  warrant,  have  no 
means  of  knowledge  whether  he  is  illegally  at  large  or  not.  He 
may  have  been  sentenced  to  10  years'  imprisonment  last  week  ; 
he  may  have  been  set  at  liberty  this  week  without  notice  to  any 
except  his  gaoler.  If,  therefore,  a  constable  were  justified  in 
apprehending  simply  because  he  reasonably  suspected  that  a 
felony  had  been  committed,  as  would  be  the  case  before  trial,  it 
might  lead  to  great  hardship,  for  even  a  private  person  before 
trial  is  justified  in  apprehending  where  afelony  has  been  committed 
if  he  reasonably  suspects  the  person  he  arrests,  and  that  a  felony 
has  been  committed  there  can  be  no  doubt  after  the  offender  has 
been  convicted.  If  the  law  as  to  the  arrest  of  felons  and  persons 
suspected  of  felony  were  the  same  after  and  before  trial,  it  would 
follow  that  any  person  who  knew  that  a  felony  had  been  com- 
mitted, and  that  the  prisoner  had  been  sentenced  to  10  years' 
imprisonment  for  it,  would  be  entitled  to  arrest  him  at  any  time 
within  that  period  if  he  found  him  at  large.  Besides,  if  the 
(44)  1  Hale  602.  (45)  Qow  N.G.P.  101. 
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prisoner  had  been  found  guilty  of  a  misdemeanour^  and  sentenced 
to  imprisonment  for  it,  and  escaped  from  gaol,  it  is  beyond 
controyersy  that  he  could  not  be  arrested  without  warrant.  I 
can  find  no  authority,  evQU.  indirectly,  for  the  position  that  a 
felon  at  liberty,  after  he  has  been  committed  to  his  gaoler  to  serve 
his  sentence,  is  liable  to  arrest  by  a  constable  in  the  same  manner 
as  a  felon  before  trial,  while  all  the  reason  seems  to  me  against  it. 
It  is  true  he  ought  to  have  no  advantage  from  his  wrongful  escape, 
bat  that  is  as  against  his  lawful  keeper,  whom  the  law  supposes 
to  be  able  to  keep  him,  and  to  whom  it  looks  for  his  recapture  if 
he  escapes.  But  a  conclusive  answer  in  this  case  to  this  supposed 
claim  of  a  right  to  arrest  and  detain  the  prisoner  for  being  a  felon 
is  that  he  was  not  arrested  or  detained  for  any  such  thing,  but 
for  a  purpose  quite  different.  He  was  apprehended  and  kept  in 
custody  for  the  offence  of  escaping,  and  it  was  intended  not  to 
restore  him  to  his  custody  under  his  sentence  as  a  felon,  at  least 
until  he  could  be  brought  before  a  Magistrate  and  committed  or 
discharged  from  his  arrest  for  that  misdemeanour.  It  seems  to 
me  difficult  to  argue  that  a  man  who  might  have  been  taken  and 
detained  for  a  legal  cause,  but  was  not  so  taken  or  detained,  but 
was  in  fact  detained  for  an  unlawful  cause,  was  in  legal  custody^ 
or  that  the  officer  was  in  the  execution  of  his  duty.  The  arrest 
and  detention  of  the  prisoner  was  not  for  any  justifiable  cause> 
and  therefore  was  not  legal,  unless  the  matter  for  which  he  was 
arrested  was  one  for  which  he  could  legally  be  arrested.  Surely 
it  could  not  be  argued  that  if  a  man  insulted  a  constable,  and  he, 
therefore,  arrested  him  without  pretence  of  lawful  excuse,  he 
could  justify  this  arrest  on  the  ground  that  the  man  turned  out 
to  be  an  escaped  felon.  I  can  find  no  trace  of  such  a  principle, 
except  that  it  was  in  very  ancient  times  said  to  be  lawful  for  any- 
one to  hunt  down  and  kill  a  felon  as  he  might  a  wild  beast ;  but 
this,  very  long  before  the  time  of  Sir  Matthew  Hale,  has  been 
held  not  to  be  law,  nor  could  civilised  beings  tolerate  such  a  law. 
But,  now,  in  the  last  place,  I  come  to  the  consideration  of  the 
question,  "  Was  this  arrest  and  detention  lawful  under  the 
provision  of  s.  429  of  the  Act  46  Yic.  No.  17,  the  Criminal  Law 
Amendment  Act  ?"  For,  if  so,  no  resistance  to  it,  great  or  small, 
on  the  prisoner's  part  could  be  justified,  and  the  finding  of  the 
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jury  that  he  used  no  more  force  than  was  necessary  is  wholly 
immaterial^  as  well  as  the  direction  of  the  Chief  Justice  in 
respect  of  it.  Was  the  prisoner  at  the  time  he  was  apprehended 
in  the  act  of  committing  an  offence  punishable  under  this  or  any 
other  Act  ?  The  offence  for  which  he  was  apprehended  was 
escaping  from  lawfnl  custody;  that  is^  from  undergoing  his 
sentence  in  gaol.  Now^  what  constitutes  this  offence  ?  It  is  not 
prison  breach^  for  that^  it  is  stated^  the  prisoner  had  not 
committed.  That  offence  would  probably  have  been  completed 
upon  his  emerging  from  the  gaol,  having  effected  his 
escape  by  violence ;  and  it  would  have  been  felony,  but 
he  would  not  be  any  longer  in  the  act  of  committing  it  once 
he  had  got  out.  It  has  been  held  that  a  prisoner  escaping 
without  violence  is  not  guilty  of  that  offence  ;  but,  as  stated  by 
Sergeant  Hawhins,  Bk.  2,  c.  17,  s.  5,  ^'  as  all  persons  are  bound 
to  submit  themselves  to  the  judgment  of  the  law,  and  to  be 
ready  to  be  justified  by  it,  whoever,  in  any  case,  refuses  to  undergo 
that  imprisonment  which  the  law  thinks  fit  to  put  upon  him,  and 
frees  himself  from  it  by  any  artifice  before  such  time  as  he  is 
delivered  by  due  course  of  law,  is  guilty  of  a  high  contempt, 
punishable  with  fine  and  imprisonment."  Again,  a  contempt  is  a 
misdemeanour,  and  it  appears  from  Hawkins,  Bk.  2,  c.  18,  s.  9, 
that  the  person  escaping  is  guilty  of  this  misdemeanour :  see  1 
OahbeVs  Orim.  Law,  c.  20,  p.  297,  807.  An  escape,  therefore,  is 
not  the  mere  act  of  getting  out  of  prison,  but  the  evasion  of 
restraint  or  custody  imposed  by  the  law :  see  "Escape,"  ImpericU 
Dictionary.  It  does  not  consist,  as  prison  breach,  of  a  single 
concentrated  act,  but  is  a  condition — ^that  of  refusing  to  undergo 
imprisonment,  and  evading  its  infliction.  It  seems,  therefore, 
to  be  a  continuing  offence,  and  the  person  is  continually 
committing  this  offence  as  long  as  he  evades  the  penalty  of  his 
sentence.  An  imprisonment,  in  like  manner,  is  not  the  mere 
fact  of  putting  in  prison,  but  continues  as  long  as  he  is  kept 
in  prison,  and  the  person  guilty  of  it  is  in  the  commission  of  the 
offence  all  the  time  that  he  restrains  the  liberty  of  the  prisoner  : 
see  Hardy  v.  Ryle  (46).  Escape  is  just  the  converse  of  imprison- 
ment— that  is,  evading  this  restraint.     So,  under  the  Vagrant 
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Act  (16  Vic.  No.  4,  s.  7),  which  authorises  the  apprehension  of 
any  person  found  offending  against  that  Act,  persons  who  have 
an  obscene  picture  exposed  to  public  view  in  a  public  place  may  be 
apprehended  at  any  time  that  they  are  continuing  to  expose  to 
view  snch  picture^  though  it  may  have  been  hanging  there  for 
years.  In  a  similar  way,  when  an  officer  in  England  was 
authorised  to  arrest  persons  poaching,  he  was  not  limited  to  the 
time  immediately  before  or  after  they  had  trapped  a  hare;  but 
all  the  time  they  continued  upon  the  manor,  in  the  condition  of 
poaching,  they  might  be  arrested.  This  offence  of  escape  is 
made  punishable  under  s.  458  of  the  Oriminal  Law  Amendment 
Act,  if  custody  under  a  sentence  can  be  held  to  be  custody  on  a 
criminal  charge.  I  was  at  first  inclined  to  think  that  "  on  a 
criminal  charge  "  meant  upon  a  complaint  of  having  committed 
a  criminal  offence,  and  that  after  the  complaint  is  disposed  of  by 
conviction,  he  is  no  longer  in  custody  upon  a  criminal  charge  ; 
but,  upon  consideration,  I  am  satisfied  that  this  is  too  narrow  a 
construction,  and  having  regard  to  the  ordinary  rules  for  the 
construction  of  statutes,  I  am  satisfied  that  it  means  in  custody 
for  a  criminal  matter,  as  opposed  to  a  civil  matter.  Since  the 
prisoner  by  keeping  at  large  when  he  should  have  submitted 
himself  to  his  punishment  was  guilty  of  this  offence  of  escape 
as  long  as  he  so  continued,  I  think  under  this  section  he  might 
at  any  time  be  lawfully  arrested  without  a  warrant.  The 
conviction,  therefore,  was  valid,  as  any  assault  upon  a  constable 
lawfully  arresting  is  unjustifiable,  and  the  absence  of  excessive 
violence  is  no  defence  to  the  prisoner.  It  is,  therefore,  immaterial 
now  whether  the  direction  of  his  Honour  was  correct  or  not  as 
to  this  excess,  as  the  prisoner  could  have  been  in  no  way 
prejudiced  thereby. 

Conviction  affirmed. 


1890. 


BseiNA 

r. 
Ktan. 

Foster  J. 


Attorney  for  the  prisoner  :  M'.  J.  We«i. 
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June  6.        Bigamy — Ameiiean  decree  of  divorce — 16  Vic.  No.  14,  $.  7 — Domicilr— Validity  of 
July  4.  foreign  marriage — Onus  of  proof — Foreign  certificate  of  marriage — Wrongful 

admiseion  of  immaterial  evidence — Criminal  Law  Amendment  Act,  see.  423. 

W ■  !i        J        '^'^®  prisoner,  who  was  convicted  of  bigamy,  put  in  at  the  trial  under  16  Vic 

jmJ       *  No.  14,  8.  7,  a  decree  of  divorce  on  the  ground  of  desertion,  obtained  against  hia 

Innes  J.       wife  in  New  Mexico,  U.S.    The  decree  alleged  that  the  prisoner  had  satisfied 

the  Court  that  he  had  resided  in  New  Mexico  for  the  six  months  preceding  the 

decree.     The  evidence  at  the  trial  of  the  charge  of  bigamy  shewed  that  the 

prisoner  had  not  so  resided. 

Held,  that  in  the  absence  of  proof  that  the  prisoner  was  domiciled  in  New 
Mexico,  this  Court  could  not  recognise  the  said  decree  as  annulling  a  marriage 
contracted  in  N.S.W.,  and  that  the  statement  in  the  decree  that  the  prisoner 
had  resided  there  six  months  was  no  evidence  to  go  to  a  jury  of  the 
acquisition  of,  or  of  the  intention  to  acquire^  a  New  Mexican  domicil. 

As  to  the  second  marriage,  the  prisoner  admitted  in  a  number  of  letters 
which  were  put  in  evidence  that  a  marriage  de  facto  and  de  jure  had  taken 
place  in  America. 

Held,  that  the  prisoner  must  be  taken  to  have  admitted  a  marriage,  valid 
according  to  the  law  of  tlie  country  where  it  took  place,  and  that  the  onus  of 
impugning  iti  validity  lay  on  him. 

After  the  second  marriaore  had  been  proved  by  the  evidence  of  the  second 
wife,  and  the  admissions  of  the  prisoner  in  the  said  letters,  the  Crown  put  in  a 
copy  of  the  marriage  license  and  of  the  marriage  certificate  obtained  from 
America,  and  verified  as  true  copies  by  a  series  of  certificates,  which  were  also 
put  in. 

Held,  that  in  the  absence  of  any  evidence  as  to  the  American  law  of  the 
registration  of  marriages  and  of  the  admissibility  of  such  documents  in 
evidence  in  American  Courts,  the  said  documents  were  wrongly  admitted. 

But  held  (ITtndeyer,  J.,  distentiente) ,  that  the  marriage  having  been  otherwise 
conclusively  proved,  the  improper  reception  of  these  documents  did  not  avoid 
the  conviction. 

Per  The  Chisf  Justice.  The  marriage  having  been  already  conclusively 
prove<1,  the  admission  of  unnecessary,  though  immaterial,  evidence  caused  the 
prisoner  no  substantial  wrong,  and  therefore,  under  s.  423,  the  conviction  ought 
not  to  be  avoided. 

Per  WiNDRTEu,  J.  Where  illegal  evidence  has  been  admitted,  it  is  not  the 
intention  of  s.  423  that  the  Court  should  take  upon  itself  to  say  that  no 
substantial  wrong  has  thereby  been  done  to  the  prisoner. 

Per  Innbs,  J.  The  evidence,  exclusive  of  that  wrongly  admitted,  was  so 
conclusive  and  indisputable  that  any  other  finding  by  the  jury  would  have  been 
demonstrably  wrong,  and  therefore,  irrespective  of  s.  423,  the  conviction  ought 
not  to  be  disturbed. 

Special  cask,  stated  by  Forbeft,  D.C.J. 

The  prisoner  was  tried  before  me  at  the  Court  of  Quarter 
Sessions  at  DarlingUurst,.  now  silting,  on  an  indictment  wbicii 
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charged  that  he,  oa  the  13th  day  of  July,  1872,  at  Darling  Point,        18^0' 
in  this  colony,  did  marry  Mary  Hanson,  and  that  while  so  married      Skoina 
he  did,  on  the  8th  day  of  May,  1889,  at  St.  Louis,  in  the  State     m'Lbod. 
of   Missouri,  in  the   United    States   of   America,  marry  Mary 
Elizabeth  Cameron,  the  said  Mary  Manson  being  then  alive. 

Certain  letters,  proved  to  be  in  the  prisoner's  handwriting, 
and  addressed  respectively  to  his  first  and  second  wives,  were 
tendered  by  the  Crown  in  evidence  and  objected  to  by  Mr. 
Oibson,  counsel  for  prisoner,  on  the  authority  of  B.  v.  Savage  (1). 
I  admitted  those  letters  addressed  to  the  first  wife,  to  shew 
prisoner's  knowledge  of  her  whereabouts,  and  also  where  he  was 
at  the  time  they  were  written.  I  also  admitted  his  letters  to 
second  wife,  as  tending  to  prove  the  bigamous  marriage,  and 
also  his  whereabouts.  It  was  proved  that  prisoner  had  named 
Professor  Drummond  to  Miss  Cameron  as  a  personal  friend  of  his, 
and  that  in  consequence  of  her  stating  to  prisoner  that  she  had 
received  a  letter  from  Drummond  informing  her  that  prisoner  had 
been  previously  married,  and  making  other  statements  in  refer- 
ence to  prisoner,  he  had  threatened  to  bring  an  action  for  libel 
against  Drummond.  The  admission  of  a  copy  of  prisoner's 
letter  to  Drummond,  in  prisoner's  own  handwriting,  was  objected 
to  by  Mr.  GiSson,  on  the  grounds  of  immateriality,  and  also  that 
it  was  written  after  the  bigamous  marriage.  I  admitted  the 
letter.  A  document  purporting  to  be  a  certificate  of  the  second 
marriage  was  proved  to  be  in  the  handwriting  of  Doctor  Adams, 
and  was  proved  to  have  been  shewn  to  prisoner,  who  had 
commented  thereon — this  was  objected  to  by  Mr.  Oibson,  I 
admitted  it. 

Copies  of  license,  marriage  certificate,  and  other  papers  were 
proved  by  Mr.  Griffin,  United  States  Consul,  who  is  also  an 
American  lawyer,  to  bear  the  signature  of  Mr.  Wharton,  Acting- 
Secretary  of  State  for  the  United  States,  and  to  be  sealed  with 
the  seal  of  that  office.  They  also  purport  to  bear  the  signature 
and  seal  of  the  Secretary  of  Her  Britannic  Majesty's  Legation 
at  Washington.     I  admitted  these  :  see  B,  v.  Gleary  (2). 

For  the  defence,  a  document  was  put  in,  and  proved  by  Mr. 
Griffin  to  bear  the  seal  of   the  Federal  Court  of  the  United 
(1)  18  Cox.  178.  (2)   1  W.N.  144. 
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^^^'       States,  and  to  be  evidence  in  any  Court  in  the  United  States. 
Reoina      This  document  purported  to  be  a   decree  of  divorce,  dated  25th 
M*i!bod.     March,  1889,  against  prisoner's  first   wife,  on  the   ground  of 
desertion  by  her,  and  setting  out  that  it  had  been  granted  upon 
the  prisoner  having  been  resident  in  New  Mexico  for  six  months 
previously,  whereas  it  appeared  by  the  evidence  that  he  was  in 
St.  Louis  in  October  and  November,  1888,  and  returned  to  that 
place  on  18tli  March,  1889,  and  then  remained  there  continuously 
until  the  second  marriage,  and  his  letters  to  Miss  Cameron 
between  November  and  March  were  dated  from  San  Francisco. 
In  summing  up,  I  told  the  jury,  among  other  things,  that  a  man 
and  woman  contracting  a  marriage  at  any  place  either  at  home 
or  abroad,  according  to  the  law  of  such  place,  would  be  lawfully 
man  and  wife,  no  matter  to  what  other  country  they  might  go. 
But  that  if  both  or  either  of  them  were  desirous  of  getting  a 
divorce,  in  order  that  either  of  them  might  lawfully  marry  again, 
such  divorce  could  only  be  obtained  by  the  decree  or  order  of  a 
Court  having  jurisdiction  to  make  it.     That  the  decree  issuing 
from  an  American  Court,  which  was  produced  for  the  defence, 
would  not   be   such  as   would  have   the  efiEect  of   annulling  a 
marriage  contracted  in  New  South  Wales,  and  that,  therefore, 
the  prisoner  at  the  time  he  contracted  what  was  called  the  second 
marriage  with  Miss  Cameron  was  the  lawful  husband  of  Mrs. 
M'Leod,  and  in  marrying  Miss  Cameron  committed  bigamy  :  see 
B.   V.    Lolley   (3),   Briggs  v.   Briggs   (4).     That  there  was   no 
necessity  to  prove  that  this  second  marriage  was  such  a  one  as 
would   have   been   valid  if    the   first   marriage   had  not   been 
contracted — it  would  be  sufficient  for  them  to  find,  if  they  were 
satisfied  of  it,  to  use  the  language  of  the  Lord  Chief  Justice 
Oockburn,  in  B.  v.  Allen  (5),  that  he  went  through  "  the  form  and 
ceremony  of  marriage  with   another  person.^'      I   told   them, 
moreover,  that  I  had  admitted  the  letters  sworn  to  be  in  the 
handwriting  of   the  prisoner  and  the  certificate  "  K,"  in  order 
that  they  should  have  the  whole  of  the  surrounding  circumstances 
before  them,  and  be  in  a  better  position  to  arrive  at  a  conclusion 
where  the  prisoner  was,  what  he  was  doing,  and  what  were  his 

(3)  Rui&sell  &  Ryan,  237  (5)  L.R.  1  C.C.R.  3G7;  12  Cox  C.C.  193. 

(4)  5  P.D.  163 ;  49  L.J.  P.  3S;  18  W.R  702. 
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intentions  when  he  was  committing  this  ofEence,  if  they  were        i^^- 
of  opinion  that  he  had  committed  it.  Rbotna 

At  the  request  of  Mr.  Oibaon  I  reserved  the  following  points     m'Lkod. 
for  the  consideration  of  their  Honours  : — 

1.  Whether  I  was  right  in  admitting  the  letters  and  documents 
objected  to  by  Mr.  Oibson  ? 

2.  Whether  T  was  right  in  directing  the  jury  as  I  did  ? 

O'Connor  and  Gibson,  for  the  prisoner.  The  decree  of  divorce 
granted  in  America  is  evidence  under  the  7th  section  of  our 
Evidence  Act,  16  Vic.  No.  14,  and  the  facts  contained  in  the 
decree  stating  on  what  the  jurisdiction  of  the  Court  was  founded 
must  be  taken  to  be  correctly  stated.  The  decree  sets  out  that 
the  prisoner  had  been  resident  in  New  Mexico  for  six  months. 

[  WiNDBTBB,  J.  It  lies  on  you  to  prove  that  he  was  domiciled 
in  New  Mexico  before  we  can  take  cognizance  of  this  decree. 
The  decree  says  nothing  about  domicil.] 

It  states  that  he  was  resident  for  six  months,  and  that  is  some 
evidence  of  his  intention  to  remain  and  acquire  a  domicil.  His 
Honour  should  have  left  this  to  the  jury.  There  was  also 
evidence  that  he  was  looking  for  a  home,  and  that  he  had 
abandoned  his  domicil  of  origin.  His  Honour  ruled  that  a 
decree  of  divorce  obtained  in  America  was  not  valid  in  New 
South  Wales.  This  was  clearly  wrong,  as  if  the  prisoner  had 
been  domiciled  in  New  Mexico  the  decree  would  be  binding  here. 
The  Judge  should  therefore  have  left  to  the  jury  all  the  evidence 
that  went  to  shew  that  the  prisoner  had  acquired,  or  had  some 
intention  of  acquiring,  a  domicil  in  New  Mexico.  There  was 
certainly  some  evidence  that  he  had  abandoned  his  domicil  of 
origin,  and  that  is  all  it  lies  on  me  to  shew  :  Briggs  v.  Briggs  (4) ; 
Lolley^e  case  (3)  ;  Eervey  v.  Famie  (6),  Westlake,  s.  248;  Brown 
on  Divorce,  44. 

[The  Chief  Justice.      His  Honour  clearly  misdirected  the 
jury,  but  upon  an  immaterial  point.] 

(6)  17  App.  Cas.  iS. 
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1890.  An  erroneous  ruling  by  the  Judge  to  the  jury  has  the  same 

BcoiicA      effect  as  the  wrongful  admission  of  evidence.     You  cannot  say 
M'Leod.     ^^^  ^*  ™*y  have  influenced  the  jury. 

Secondly,  it  was  not  proved  that  the  second  marriage  was  a 
legal  and  binding  marriage.  There  was  evidence  that  a  form  of 
marriage  was  gone  through.  It  took  place,  however,  not  in  a 
church  but  in  the  house  of  a  person  who  was  in  the  habit  of 
preaching  in  a  Congregational  church,  and  there  was  no  evidence 
that  the  person  who  officiated  was  duly  qualified  to  perform  the 
ceremony  of  marriage.  The  Crown  should  have  given  strict 
proof  that  the  marriage,  apart  from  the  question  of  bigamy,  was 
a  legal  and  binding  marriage  according  to  the  law  of  the  place 
where  it  was  celebrated.     This  was  not  done. 

[The  Chief  Justice.  Do  not  the  prisoner's  a>dmissions  get 
over  this  difficulty  ?] 

No,  for  whether  or  not  the  persons  believe  themselves  to  have 
been  legally  married  has  nothing  to  do  with  the  question.  His 
admissions  may  go  to  shew  that  a  ceremony  of  marriage  was 
gone  through,  but  unless  it  is  proved  to  have  been  a  marriage 
binding  by  the  laws  of  America,  there  is  no  bigamy.  An 
admission  is  not  sufficient  where  the  question  is  the  validity  of  a 
foreign  marriage.  He  cited  R.  v.  Packer  (7),  fi.  v.  Allen  (8),  K. 
V.  Povey  (9),  R.  v.  Byrne  (10),  Hurt  v.  Burt  (11). 

[The  Chief  Justice.  The  prisoner  admits  the  marriage  in  his 
letters,  and  tells  his  wife  that  if  she  wishes  to  get  rid  of  him  she 
must  take  proceedings  to  obtain  a  divorce.  Is  not  that  evidence 
for  the  jury  that  he  was  married,  and  legally  married  ? 

[WiNDEYER,  J.  Is  it  not  the  going  through  the  form  of  a 
second  marriage  that  prima  facie  constitutes  the  crime  :  R.  v. 
Roberts  (12),  R.  v.  Allen  (8),  fi.  v.  Brown  (13). 

(7)  3  S.C.R.  40.  (11)  29  L.J.  P.M.  &  A.  133. 

(8)  L.R.  1  C.C.E.  867 ;  12  Cox  (12)  Watkina  &  O'Connor's  Crim. 
C.C.  198.  Dig.  p.  21. 

(9)  17  Jur.  12J.  (.3)  1  C.  &  K.  I  W. 

(10)  6  S.O.B.  802. 


M'Lkod. 
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[Innes,  J.,  referred  to  B.  v.  Simmonsto  (14).]  i^^- 

Bboina 
As  to  the  letters,  they  were  immaterial,  and  the  statements 

made  in  them  mast  have  prejudiced  the  prisoner  in  the  minds  of 
the  jury.  The  letter  to  Professor  Drummond  is  said  to  be 
evidence  becaase  he  does  not  in  it  deny  the  charge  of  bigamy. 
There  was  no  evidence  that  it  was  sent  to  or  received  by  Drum- 
mond. Why  in  a  business  letter  should  the  prisoner  refute  a 
charge  of  bigamy  ? 

Lastly,  the  certificate  of  marriage  and  the  other  certificates 
verifying  it  were  inadmissible.  The  proof  that  the  marriage 
certificate  was  an  authentic  document  and  recognised  in  the 
American  Courts,  which  made  the  certificate  evidence  in 
Abbott  V.  Abbott  (15),  was  wanting  in  this  case. 

[The  Chief  Justice.  The  prisoner  had  the  marriage  certificate 
shewn  to  him  some  time  after  the  marriage,  and  made  an 
admission.] 

He  said,  when  shewn  the  certificate,  "  It  is  not  worth  the  paper 
it  is  written  on.'*     That  cannot  be  taken  as  an  admission. 

The  six  documents  verifying  the  marriage  certificate  are  clearly 
inadmissible.  Before  they  could  be  admitted  in  evidence  proof 
of  the  admissibility  of  the  documents  in  evidence  in  an  American 
Court  should  have  been  given  by  the  Crown.  This  was  not 
attempted:  Abbott  v.  Abbott  (15).  If,  then,  this  evidence  was 
illegally  admitted,  how  can  this  Court  say  how  far  it  influenced 
the  minds  of  the  jury  in  finding  the  prisoner  guilty  ?  Under  the 
anthority  of  Reg.  v.  Oibson  (16)  if  any  evidence  not  legally 
admissible  against  the  prisoner  is  left  to  the  jury,  and  they  find 
him  guilty,  the  conviction  is  bad,  notwithstanding  that  there  was 
other  evidence  before  them  properly  admitted  and  sufficient  to 
warrant  a  conviction. 

Healey,  for  the  Crown,  referred  to  U,  v.  Griffin  (17),  to  s.  423 
Oriminal  Law  Amendment  Act,  and  to  Reg.  v.  Cleary  (18). 

Cur.  adv.  vult. 

(U)  1  C.  &  K.  164.  (17)  U  Cox  C.c;.  808;  4  L.R.  Ir.  497. 

(16)  29  L.J.  P.M.  &  A.  57.  (18)  1  N.S.W.  W.N.  114. 

(16)  18  IiJLiq.B.D.  587. 
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l^ On  the  4th  of  July, 

Eeoiica  rpgg  Chief  Justice.      This  was  a  special  case  stated  at  the 

M'Lbod.  request  of  the  prisoner's  counsel  by  Mr.  District  Court  Judge 
Forbes.  The  prisoner  was  tried  before  that  learned  Judge  for 
bigamy.  It  appeared  that  on  July  13,  1872,  he  had,  while  in 
Sydney,  married  one  Mary  Manson,  and  afterwards^  on  May  8, 
1889  (his  wife  being  still  alive),  he  went  through  the  ceremony 
of  marriage  with  Mary  Elizabeth  Cameron  at  St.  Louis,  in  the 
State  of  Missouri,  in  the  United  States  of  America.  It  appeared 
that  on  March  25,  1889,  he  had  obtained  a  divorce  in  the  State 
of  New  Mexico,  in  the  United  States,  upon  the  ground  of  the 
desertion  of  his  first  wife.  This  decree  was  placed  in  evidence 
on  the  part  of  the  prisoner,  and  the  Judge,  following  the  ruling 
in  Lolley^s  case  (3),  told  the  jury  that  an  American  Court  could 
not  annul  a  marriage  contracted  in  New  South  Wales,  and  that, 
therefore,  the  prisoner,  when  he  contracted  the  marriage  with 
Mary  Cameron,  was  still  the  lawful  husband  of  his  first  wife. 
There  is  no  doubt  that  this  ruling,  stated  as  it  was  without 
qualification,  was  erroneous,  inasmuch  as  it  is  quite  clear  that 
had  the  prisoner  become  domiciled  within  the  jurisdiction  of  the 
Court  of  the  State  of  New  Mexico,  that  Court  would  have 
had  jurisdiction  to  dissolve  the  marriage,  even  though  such 
dissolution  was  for  a  cause  which  would  not  be  recognised  in 
this  country  :  see  Harvey  v.  Femie  (19).  In  that  case  a  man 
domiciled  in  Scotland  went  to  England  and  there  married  an 
Englishwoman.  They  immediately  went  to  Scotland,  where  the 
husband  having  committed  adultery  the  wife  sued  for  and 
obtained  a  divorce  a  vinculo  in  the  Scotch  Courts.  The  husband 
came  to  England  and  there  married  another  Englishwoman,  the 
first  wife  being  still  alive.  In  a  suit  for  a  declaration  of  nullity 
of  the  second  marriage  at  the  suit  of  the  second  wife,  it  was  held 
that  the  divorce  in  Scotland  was  a  sentence  not  only  effectual 
within  the  jurisdiction  of  the  Scotch  Courts,  but  was  entitled  to 
be  also  recognised  in  England.  That  case  explains  but  does  not 
overrule  Lolley^s  case,  which  was  decided  properly  upon  its  own 
facts.  If,  however,  there  was  absolutely  no  evidence  that  the 
prisoner  was  domiciled  in  the  State  of  New  Mexico,  then  this 

(19)  8  App.  C(i8.  43. 
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Court  cannofc  recognise  the  decree  of  a  Court  which,  so  far  as        ^®^- 

the  evidence  in  this  case  goes,  had  no  jurisdiction  to  pronounce  Rbgina 
sach  decree,  and  the  ruling  of  the  learned  Judge,  although  m*Lbod. 
erroneous,  was  of  no  moment.  It  may  be  gathered  from  the  »|ij,g  ^  j 
evidence  that  the  prisoner's  domicile  of  origin  was  Scotland,  and 
that  at  the  time  he  contracted  the  first  marriage  he  had 
abandoned  such  domicile,  and  became  domiciled  in  New  South 
Wales.  Be  that  as  it  may,  it  is  clear  that  he  abandoned  the 
New  South  Wales  domicile  if  acquired,  and  thus  the  domicile  of 
origin  again  arose.  There  is  no  evidence  to  shew  that  such 
domicile  was  ever  again  abandoned,  and  there  certainly  is  no 
evidence  to  establish  that  the  prisoner,  having  abandoned  such 
domicile,  had  become  domiciled  in  the  State  of  New  Mexico. 
It  was  contended  that  the  statement  in  the  decree,  that  the 
prisoner  had  resided  six  months  in  New  Mexico  prior  to  his 
commencing  proceeding,  was  some  evidence  to  go  before  the 
jury  that  he  had  by  choice  abandoned  his  domicile  of  origin,  and 
had  acquired  a  fresh  domicile.  Now,  to  acquire  such  a  domicile 
there  must  be  the  combination  of  residence  (factum)  and 
intention  of  permanent  or  indefinite  residence  (animus  manendi) . 
Granting  the  residence  for  six  months  —  which,  however, 
there  is  much  reason  to  doubt — where  is  the  evidence  of  intention 
to  reside  permanently  or  indefinitely  ?  There  is  none  ;  the 
evidence  is  all  the  other  way,  and  the  Judge  would  have  been 
wrong  to  have  left  the  matter  to  the  jury.  In  BriggsY.  Briggs  (20) 
the  husband  swore  he  had  resided  in  the  State  of  Kansas  for  1 2 
months,  but  gave  no  other  evidence.  The  Judge  held  that  it 
lay  upon  him  to  prove  an  intention  of  abandoning  his  domicile 
of  origin,  and  held  that  notwithstanding  such  evidence  of 
residence  he  had  not  attempted  to  adduce  any  proof  of  change 
of  domicile.  The  Judge's  ruling  in  this  case  is,  therefore,  of  no 
moment,  and  the  decree  of  divorce  thus  obtained  in  New 
Mexico  has  had  no  effect  upon  the  first  marriage. 

It  was  next  contended  that  there  was  no  evidence  before  the 
Court  that  the  second  marriage  was  a  valid  marriage  according 
to  the  laws  of  America,  and  it  was  argued  that  it  was  the  duty 
of  the  Crown  to   establish   that    the    marriage    was    a   valid 

(20)  5  P.  D.  1G3  ;  49  L.J.  P.  38. 
N.8.W.K.,  Vol.  XL,  Law.  0 
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^^^^- marriage  according  to  the  laws  regulating  marriages  in  America. 

Eegina  There  was  abundant  evidence  of  a  marriage  de  facto  having 
M'Lbod.  taken  place.  This  was  proved  by  the  second  wife,  and, 
The  C.J.  independently  of  her  evidence,  there  was  the  evidence  of 
the  prisoner's  admission  contained  in  the  nnmeroas  letters 
written  by  him  to  his  second  wife  and  her  family,  in  which  he 
addressed  her  as  his  wife,  styled  himself  her  hasband,  and  in 
one  he  speaks  of  her  obtaining  a  divorce  from  him,  and  asks  her 
to  let  him  know  if  she  had  obtained  it.  In  another  he 
threatens  her  with  a  lawsuit,  manifestly  a  suit  for  the  restitution 
of  conjugal  rites.  In  another  he  complains  of  her  conduct  to 
him  on  the  evening  of  their  marriage.  There  is  also  the 
certificate  under  the  hand  of  the  Rev.  Dr.  Adams,  the  minister 
who  performed  the  ceremony,  which  it  was  proved  the  prisoner 
saw,  and  commented  upon,  stating  that  the  marriage  had  taken 
place  according  to  the  law  of  the  State  of  Missouri;  and 
lastly,  the  fact  of  a  marriage  having  as  a  matter  of  fact  taken 
place  does  not  appear  to  have  been  a  question  in  any  way  in 
dispute.  Now,  it  appears  to  me  that  the  law  on  this  subject 
may  be  stated  to  be  as  follows.  Where  a  marriage  de  facto  has 
been  proved  by  the  deliberate  admission  of  the  prisoner,  this 
must  be  taken  to  be  the  admission  of  a  valid  marriage.  The 
validity  of  such  marriage  in  accordance  with  the  law  of  the 
place  where  it  took  place  ought  to  be  presumed,  so  as  to  throw 
upon  the  prisoner  the  onus  of  impugning  its  validity,  iuasmach 
as  the  presumption  in  favour  of  marriage  and  against  fraud 
clearly  throws  the  onus  of  proof  of  its  invalidity  upon  the  person 
alleging  it:  see  Rex  v.  Inhahitantn  oi  Brompton  (21).  In  that 
case  a  ceremony  of  marriage  having  been  performed  in  a  chapel 
between  British  subjects  in  a  foreign  country,  by  a  person 
habited  like  a  priest,  and  in  a  foreign  language,  a  question  arose 
as  to  its  validity.  Lord  Ellenborough  said :  "'  I  think  every 
presumption  must  be  made  in  favour  of  its  validity  according  to 
the  law  of  the  country  where  it  was  so  celebrated,  having  been 
performed  there  in  a  proper  place  and  by  a  person  officiating  as 
one  competent  to  perform  that  function ;  and  see  also  Bex  t. 
Newton  (22),  where  it  was  held  that  the  prisoner's  declaration 
(21)  10  East.  282.  (22)  2  Moo.  &  Bob.  503. 
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deliberately  made  of  a  prior  marriage  in  a  foreign  country  is        ^^^Q- 
safficient  evidence  of  such  marriage  without  proving  it  to  have      Bboina 
been   celebrated  according  to  the  law  of  the  foreign  country.      M'Leod. 
Seg.   V.   Rogerson   (23)    is  also   to   the   same   effect.       In    the     r^^^  ^  j 
case  of  Reg,  v.   Qriffln   (24),  where   the  second  marriage  took 
place  in   America,  there  was  no  other  evidence  of  the  second 
marriage  than  that  of  the  second  wife,  who  gave  evidence  that 
the  marriage  was  celebrated  by  a  Roman  Catholic  priest  in  a 
Roman   Catholic   church.     This   was   presumed   to   be   a  good 
marriage  without  proof  of  the  American  law  relating  to  marriage. 
"J'he  case  of  R.  v.  Savage  (25),  to  the  contrary,  was  the  decision  of 
a  single  Judge  given  during  a  trial,  and  is  opposed  to  the  ruling 
of  many  distinguished  Judges,  and  is  not,  in  my  opinion,  to  be 
upheld. 

The  reception  in  evidence  of  the  copy  of  a  letter  in  the  hand- 
writing of  the  prisoner,  addressed  to  Professor  Drummond,  which 
bears  a  date  of  May  19,  1889,  was  objected  to.  It  appeared 
that  the  prisoner  had  referred  Mary  Cameron  to  Professor 
Drnmmond,  and  she  thereupon  wrote  to  him  inquiring  as  to  the 
prisoner.  Professor  Drummond  appears  to  have  written  to  her 
cautioning  her  against  the  prisoner,  and  stating  that  he  was  a 
married  man.  This  letter  came  to  the  knowledge  of  the  prisoner, 
who  then  stated  that  his  wife  had  died  in  England,  and  he  wrote, 
or  stated  he  wrote,  a  letter  to  Professor  Drummond,  of  which  this 
was  the  copy  in  the  handwriting  of  the  prisoner,  not  complaining 
of  any  statement  made  as  regards  his  former  marriage,  but  com- 
plaining of  some  trivial  accusation  and  threatening  an  action  on 
account  of  this.  This  letter  was,  I  think,  properly  received  in 
evidence  as  shewing  the  way  in  which  the  prisoner  met  the 
accusation  by  Professor  Drummond  of  a  former  marriage. 

At  the  very  close  of  the  case  for  the  Crown,  the  Crown 
prosecutor  tendered  in  evidence  six  several  documents — viz.,  a 
copy  of  the  license  to  perform  the  marriage  between  the  prisoner 
and  Mary  Cameron ;  a  copy  of  a  certificate  that  such  marriage 
bad  been  performed ;  a  certificate  that  these  were  true  copies, 
signed  by  the  Recorder  of  Deeds  for  the  State  of  Missouri ;  a 

(23)  9  S.C.B.  234.  (26)   18  Cox  178. 

(^24)  U  Cox  C.C.  308. 
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1800.        certificate  under  the  seal  of  the  State  of  Missouri  verifying  the 
Rfoina      fact  that  this  gentleman  is  Recorder  authorised  to  grant  such 
M  Leod      certificate ;   a  certificate   from  the  Secretary   of  State  for  the 
Vhe  C  J      United  States  verifying  the  seal  of  the  State  of  Missouri ;  and  a 
certificate   from   the   secretary    of    Her   Majesty's  Legation   at 
Washington  verifying  the  signature  of  the  American  Secretary 
of  State.     Mr.  Griffin,  the  American  Consul  in  this  city,  was 
called,  and  also  verified  the  signature  of  the  American  Secretary 
of  State.     These  documents-  were  objected   to,  when,  notwith- 
standing this  objection,  notwithstanding  the  conclusive  nature 
of  the  evidence  already  adduced  on  the  part  of  the  Crown,  this 
evidence  was   pressed,  and  admitted  by  the  Judge.     I  am  of 
opinion  that  this  evidence  was  erroneously  received.  The  learned 
Judge  seems  to  have  thought  that  the  case  of  lieg.  v.  Cleary  (26) 
was  an   authority  in  favour  of  the  reception  of  such  evidence. 
When  examined  it  will  be  found  that  it  is  nothing  of  the  sort, 
although,  perhaps,  it  is  difficult  to  understand  how  the  papers 
which  the  Court  examined  in  that  case  were  in  evidence;  at  any 
rate,  if  they  were,  they  were  so  without  objection.     In  order  to 
make  a  copy  of  the  registry  of  a  marriage  in  this  colony  evidence 
it  was  necessary  to  pass  an  Act  of  Parliament  (see  19  Vic.  No. 
30,  s.  16),  and  yet  it  appears  to  have  been  thought  in  this  case 
that  the  mere  production  of  a  verified  copy  of  a  foreign  register 
is  evidence  without  proving  what  the  foreign  hiw  regarding  such 
registration  is.     If,  indeed,  it  had  been  proved   by  witnesses  at 
this  trial,  as  was  done  in  Abbott  v.  Abbott  (27),  that  the  register 
of  marriages  was    kept    by   official   authority  in  America;  that 
these   registers   were   authentic   documeuts,    copies    of    which, 
according   to   the   law   of    America,    were    receivable    there   in 
evidence,   then  these  copies  might  have   been  admissible  here. 
But   no    such    evidence    was    given.      Mr.    Griffin,   who   is   an 
American  lawyer,  and  who  is  probably  well  acquainted  with  the 
laws  of  that  country,  does  not  appear  to  have  been  asked  a 
question  on  the  subject.     However,  upon  the  mere  proof  of  the 
signature  of  the  American  ^Secretary  of  State  these  documents 
were   admitted   in   evidence  just   as   if  they   came  within   the 
provision  of  the  19  Vic.  No.  30,  s.  13. 

(26)  1  W.N.  144.  (27)  29  LJ.  Mat.  57. 
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However,  nolihwithstanditig  the  admission  of  the  inadmissible  ^^^ 
evidence,  the  conviction  is  not  to  be  quashed  unless  the  Rboina 
Court  can  see  that  the  prisoner  in  consequence  of  its  M'Lbod. 
admission  has  suffered  some  substantial  wrong,  or  unless  xhe  G.J 
there  has  been  some  other  miscarriage  of  justice  {Griminal 
Law  Amendment  Act,  s.  423).  Now,  has  there  been  here 
any  such  substantial  wrong  or  miscarriage  of  justice  ?  I  fail 
to  see  it.  If  in  a  civil  case  the  issue  was  whether  a  certain 
marriage  had  taken  place,  and  it  became  necessary  to  prove  a 
valid  marriage,  and  if  admission  after  admission  of  such  marriage 
by  one  of  the  parties  thereto  had  been  placed  in  evidence  before 
the  jury,  if  evidence  of  its  having  taken  place  was  given  by  the 
other  party,  and  if  the  fact  of  a  marriage  having  taken  place  was 
not  really  a  matter  in  dispute,  and  yet  the  jury  found  against  the 
marriage,  I  apprehend  their  verdict  would  be  at  once  set  aside 
as  being  demonstrably  against  evidence.  If,  then,  in  such  a  case 
the  jury,  having  found  in  favour  of  the  marriage,  some 
inadmissible  evidence  touching  the  marriage  had  been  admitted, 
would  the  Court  on  that  account  set  aside  the  verdict  ?  Clearly 
not :  see  Crewe  v.  Barrett  (28),  De  Rutzen  v.  Farr  (29).  By  tho 
39th  order  made  under  the  English  Judicature  Act  of  1875  '^  a 
new  trial  will  not  be  granted  in  any  civil  action  on  the  ground  of 
the  improper  admission  or  rejection  of  evidence,  unless  in  the 
opinion  of  the  Court  to  which  the  application  is  made  some 
substantial  wrong  or  miscarriage  has  been  thereby  occasioned  in 
the  trial  of  the  action.''  There  is  no  such  provision  applicable 
to  criminal  trials,  so  that  in  England  they  have  applied  to  civil 
trials  the  same  principle,  and  in  practically  the  same  words, 
which  our  Legislature  has  applied  to  reserved  cases  arising  out 
of  criminal  trials,  except  that  our  Criminal  Law  Amendment  Act 
goes  further  than  the  English  Judicature  Act  in  applying  the 
principle  to  every  point  of  law  which  may  arise,  as  well  as  to  the 
admission  or  rejection  of  evidence.  It  is  to  this  provision  in  the 
English  law  that  Lord  Coleridge  alludes  in  the  Queen  v.  Oibson 
(30),  where  a  conviction  was  quashed  on  the  ground  of  illegal 
evidence  having  been   admitted.     At   p.   540,  he  says,  ''  It  is 

(28)  1  Cr.  M.  &  R.  919.  (30)  18  Q.B.D.  537. 

(29)  4  Ad.  &  £1.  63. 
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^^^- clear  that  a  verdict  so  obtained  in  the  civil  case  wonld  not 

Kkoina  formerly  have  been  allowed  to  stand  because,  until  the  passing 
M*i  ioD.  of  *te  Judicatwre  Acts,  the  rule  was  that  if  any  bit  of  evidence 
The  C.J.  °o*  legally  admissible  which  might  have  affected  the  verdict  had 
gone  to  the  jury,  the  party  against  whom  it  was  given  was 
entitled  to  a  new  trial,  because  the  Court  said  they  would  not 
weigh  evidence.  Where,  therefore,  such  evidence  had  gone  to 
the  jury,  a  new  trial  was  granted  as  a  matter  of  right.  Can  it  be 
contended  that  by  the  law  as  it  stood  at  the  time  of  the  passing 
of  the  Judicature  Acts,  there  was  any  difference  between  civil 
and  criminal  trials  with  respect  to  the  result  of  a  finding  of  the 
jury  arrived  at  upon  evidence  which  was  partly  illegal  ?  The 
consequence  in  each  case  no  doubt  would  be  different.  In  civil 
cases  a  new  trial  was  ordered ;  in  criminal  cases,  this  for  other 
reasons  could  not  be  done ;  but  both  in  civil  and  in  criminal  cases 
the  verdict  would  be  vitiated  by  reason  of  ^'  the  illegal  evidence 
having  been  left  to  the  jury.'*  It  is  quite  clear  from  this 
quotation  the  Chief  Justice  was  of  opinion  that  since  the 
Judicature  Act  the  Court  could  not  grant  a  new  trial  in  civil 
cases  for  the  wrongful  reception  or  rejection  of  evidence  unless 
they  could  see  that  such  reception  or  rejection  occasioned  some 
substantial  wrong  or  miscarriage  in  the  trial  of  the  action,  and 
must  take  upon  themselves  the  duty  of  inquiring  and  ascertaining 
this  fact.  So  here  it  appears  to  me  that  this  Court  must  place  a 
s'milar  construction  upon  the  same  words,  and  that  this  Court 
cannot  quash  a  conviction  on  the  ground  of  the  reception  of 
inadmissible  evidence  unless  the  Court  can  see  that  the  reception 
of  such  evidence  has  occasioned  some  substantial  wrong  or  mis- 
carriage. The  issue  the  jury  had  to  find  upon  this  part  of  the 
case  was,  whether,  but  for  the  first  marriage,  a  valid  marriage 
had  taken  place  in  America.  They  had  before  them^  the  evidence 
of  the  second  wife  as  to  this,  and  she  was  not  cross-examined  ; 
they  also  had  before  them  the  deliberate  admissions  made  by  the 
prisoner  time  after  time  in  documents  under  his  hand ;  and  they 
also  must  have  noticed  the  fact  that  the  entering  into  this  second 
marriage  was  not  disputed.  Having,  then,  before  them  that 
which  should  have  been  to  them  conclusive  evidence  to  establish 
the  issue  they  had  to  try,  and  which  issue,  had  they  found  in 
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any  other  way  than  they  did,  such  finding  would  have  been  ^^^- 
demonstrably  wrong.  How  can  it  be  contended  that  the  Rboina 
admission  of  this  piece  of  unnecessary,  though  inadmissible,  m*Lbod. 
evidence,  has  occasioned  any  substantial  wrong,  or  caused  any  ^ he  C.J. 
miscarriage  of  justice  7  Can  it  be  truly  said  that  the  wrongful 
admission  of  some  evidence  tending  to  establish  a  fact  admitted 
by  the  prisoner  to  be  true,  has  caused  the  prisoner  any  wrong  ? 
I  may  illustrate  what  I  mean  by  the  following  : — Suppose  a 
prisoner  had  under  his  hand,  or  in  open  Court,  admitted  his 
presence  on  a  certain  day  at  a  certain  place,  and  some  witness 
was  afterwards  permitted  to  say  he  heard  the  prisoner  was  at 
that  place  on  that  day,  would  the  admission  of  this  piece  of 
illegal  evidence  vitiate  the  verdict  7  If  so,  I  am  unable  to  see 
what  change  in  the  criminal  law  has  been  brought  about  by  the 
proviso  to  the  423rd  section  of  the  Criminal  Law  Amendment 
Act,  and  yet  it  is  clear  that  the  Legislature  intended  to  impose 
upon  this  Court  the  duty  in  every  case  not  merely  of  inquiring 
whether  the  point  of  law  was  or  was  not  rightly  decided,  but  of 
also  inquiring,  assuming  it  to  have  been  wrongly  decided,  whether 
any  substantial  wrong  had  been  occasioned  to  the  prisoner  by 
such  wrongful  decision.  The  423rd  section  of  the  Criminal  Law 
Amendment  Act  has,  in  my  opinion,  clearly  made  it  the  duty  of 
the  Court  in  every  case  where  points  are  reserved,  which 
includes  cases  where  the  rejection  of  legal,  or  admission  of 
illegal  evidence  comes  into  question,  to  inquire  into  this  matter, 
and  not  to  quash  the  conviction  unless  they  can  see  that  some 
substantial  wrong  or  miscarriage  of  justice  has  taken  place;  and, 
as  I  am  wholly  unable  to  see  any  substantial  wrong  or  mis- 
carriage of  justice  in  this  case,  I  am  of  opinion  that  this 
conviction  should  be  sustained, 

WiNDiTJBB,  J.  I  agree  with  the  Chief  Justice  in  thinking  that 
the  documents  tendered  to  prove  the  validity  of  the  marriage  in 
the  United  States  of  America  were  improperly  admitted  in 
evidence;  but  I  differ  from  him  in  his  ultimate  conclusion,  as  I 
am  of  opinion  that  the  admission  of  that  evidence  vitiates  the 
verdict.  It  is  said  that  the  conviction  may  be  upheld,  because  a 
uew  trial  will  not  bo  granted  in  a  civil  case  where  evidence  has 
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1890.        been  improperly  admitted,  if   the   Court   sees   that  a  contrary 

Rbgina  verdict  would  have  been  so  demonstrably  wrong  that  a  new  trial 
M*Lkod.  would  have  been  granted.  1  am  of  opinion  that  this  rule,  which 
Windeyer  J.  ^®  ^^  *^®  nature  of  a  proviso  to  the  general  rule,  that  the  Court 
will  grant  a  new  trial  in  a  civil  case  where  evidence  has  been 
improperly  admitted,  cannot  be  applied  on  the  criminal  side  of 
the  Court,  where  no  power  of  granting  new  trials  exists.  The 
policy  of  the  law  is  to  make  the  verdict  of  the  jury  final  in 
criminal  cases.  It  is  a  fundamental  principle  in  its  administration, 
that  no  evidence  shall  be  admitted  upon  which  so  momentous  a 
determination  depends,  except  such  as  is  strictly  legal.  A  breach 
of  this  rule  invalidates  a  conviction.  I  have  always  understood 
this  to  be  the  law,  and  it  was  so  held  in  1887  by  five  Judges  in 
the  case  of  the  Queen  v.  Gibson  (30).  In  that  case  it  was 
contended,  as  here,  that  there  was  ample  evidence  to  sustain  the 
conviction  outside  the  evidence  improperly  admitted ;  but  the 
Court  was  of  opinion  that  it  had  no  power  to  go  into  that  question. 
This  decision,  based  as  it  is  on  the  absence  of  jurisdiction  in  the 
Court  to  go  into  the  question  of  fact  at  all,  puts  an  end  to  the 
argument  that  the  Court  can  sustain  the  verdict  where  it  sees 
that  the  verdict  would  be  demonstrably  wrong  if  the  other  way. 
Lord  Chief  Justice  Coleridge,  in  his  judgment  holding  that  the 
conviction  in  that  case  must  be  quashed  because  hearsay  evidence 
had  been  admitted,  says  : — '^  I  am  of  opinion  that  the  true 
principle  which  governs  the  present  case  is  that  it  is  the  duty  of 
the  Judge  in  criminal  trials  to  take  care  that  the  verdict  of  the 
jury  is  not  founded  upon  any  evidence  except  that  which  the  law 
allows.  Here  evidence  which  was  at  law  inadmissible  was 
allowed  to  go  to  the  jury."  Pollock,  B.,  says  : — ^'In  the  present 
case  I  am  clearly  of  opinion  that  this  Court  has  no  power  to  say 
that  the  evidence  of  the  identification  of  the  prisoner  was  sufficient 
to  warrant  a  conviction  without  the  statement  of  the  woman  who 
was  passing  at  the  time  the  offence  was  committed.  The  result 
would  follow  that  in  every  case  where  inadmissible  evidence  had 
been  received,  it  would  become  the  office  of  the  Court  to  decide 
in  what  way  the  jury  ought  to  have  acted  upon  the  evidence 
before  them  which  was  legally  admissible."  It  is  said  that  in 
this  case  a  verdict  of  not  guilty  would  have  been  clearly  wrong  ; 
but  to  determine  that,  the  Court  would,  as  Baron  Pollock  points 
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out,  "  have  to  decide  in  what  way  the  jury  ought  to  have  acted  ;"  '890. 
and  that^  as  he  says,  the  Court  has  no  power  to  do.  He  more-  Rsoina 
over  points  out  that  the  question  before  the  Court  is  important,  j^i'Lbod. 
"  because  it  is  likely  to  arise  in  respect  of  documentary  evidence  jfr^y^y^^  j 
in  cases  of  indictments  for  bigamy  where  a  certificate  is  objected 
to  as  not  legally  inadmissible  in  evidence,"  which  is  exactly  the 
kind  of  case  before  us.  The  judgment  of  Stephen^  J.,  who  says 
that  he  entirely  agrees  with  Lord  Coleridge,  still  more  conclusively 
shews  that,  in  his  opinion,  the  Court  should  not  go  into  the 
question  of  evidence,  as  he  says  that  the  observations  of  the 
reporter  appended  to  Rex  v.  Ball  (31),  which  are  to  the  contrary 
effect,  are  unwarranted  by  any  authority.  The  following  passage 
in  those  observations  to  which  Mr.  Justice  Stephen  refers,  and 
which  he  says  is  of  no  authority,  embodies  the  very  argument  now 
suggested  as  that  upon  which  the  Court  should  sustain  this  con- 
viction : — "  If  the  case  were  clearly  made  out  by  proper  evidence 
in  such  a  way  as  to  leave  no  doubt  of  the  guilt  of  the  prisoner  in 
the  mind  of  any  reasonable  man,  they  thought  that,  as  there 
could  not  be  a  new  trial  in  felony,  such  a  conviction  ought  not  to 
be  set  aside,  because  some  other  evidence  had  been  given  which 
ought  not  to  have  been  received."  The  prisoner's  conviction 
being  therefore  clearly  bad  at  common  law  because  inadmissible 
evidence  was  allowed  to  go  to  the  jury,  the  question  next  arises 
whether  the  difficulty  is  got  over  by  the  provisions  of  section  423 
of  the  Criminal  Law  Amendment  Act,  which  provides  that ''  no 
conviction  shall  be  arrested  unless  for  some  substantial  wrong,  or 
other  miscarriage  of  justice."  I  am  not  insensible  to  the  bene- 
ficial character  of  this  provision  in  the  administration  of  criminal 
justice,  and  I  have  not  hesitated  to  act  upon  it  where  I  could 
clearly  see  that  no  wrong  was  done  to  a  prisoner  by  its  applica- 
tion ;  but  I  do  not  think  that  the  section  can  be  applied  to  this 
case.  It  is  true  that  the  section  agrees  with  order  39,  made 
under  the  English  Judicature  Act  of  1875,  in  directing  that  the 
Court  shall  take  into  consideration  the  question  of  substantial 
wrong  and  miscarriage  of  justice ;  but  there,  it  seems  to  me,  the 
analogy  ends.  If  the  argument  based  upon  the  wording  of  the 
English  Rule  oE. Court  is  to  hold  good,  and  the  Court  is  to  be  at 
(31)  1  Camp.  324,  Kusi.  &  By.  132. 
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1890.  liberty  to  act  in  a  criminal  as  it  would  in  a  civil  case,  it  would 
Rkqina  be  enough  for  the  Court  to  see  that  upon  rejectinpf  the  inadmis- 
M'Leod.  ^i^^^  evidence  there  was  a  balance  of  evidence  to  justify  the 
WindeyerJ.  verdict  It  is  One  thing  for  the  Court,  in  a  civil  case,  where 
inadmissible  evidence  has  been  allowed,  to  refuse  to  exercise  its 
power  of  granting  a  new  trial  after  weighing  the  evidence  on 
either  side,  because  it  is  the  duty  of  the  jury  in  a  civil  case 
to  decide  according  to  the  inclination  of  the  balance  of  evidence, 
however  slight.  It  is  quite  another  thing  for  the  Court,  where 
inadmissible  evidence  has  been  allowed,  to  uphold  a  verdict  in  a 
criminal  case  where  the  jury  are  bound  to  give  the  prisoner  the 
benefit  of  the  doubt,  and  where  the  Court  has  no  power  to  grant 
a  new  trial.  It  is  because  the  law  Jias  made  the  jury,  and  not  the 
Court,  the  final  and  sole  tribunal  in  deciding  as  to  facts  in 
criminal  cases,  that  the  Court  cannot  consider  whether  the 
evidence  is  sufficient  to  convict  the  prisoner.  What  a  Court 
might  think  sufficient  evidence  a  jury  might  think  insufficient  and 
thereupon  might  give  the  prisoner  the  benefit  of  the  doubt,  and 
so  long  as  the  law  vests  in  a  jury  and  not  in  the  Court  the  final 
arbitrament  of  the  prisoner's  fate,  as  far  as  it  depends  upon  the 
findings  of  fact,  the  Court  has  no  power,  and  no  right  to  usurp 
to  itself  any  power,  of  saying  what  the  verdict  of  a  jury  ougiit  to 
be.  The  doubt  which  a  jury  might  entertain  I  might  regard  as 
without  foundation ;  and  though  in  this  particular  case  I  should 
have  entertained  no  doubt  as  to  the  prisoner's  guilt,  yet  as  the 
law  gives  the  jury  the  power  of  acquitting  a  prisoner  and  of 
absolutely  allowing  him  his  freedom  if  they  entertain  a  doubt  as 
to  his  guilt,  I  have  no  power  to  say  that  had  inadmissible 
evidence  not  been  allowed,  the  jury  ought  to  have  entertained  no 
doubt.  It  is  because  the  decision  of  the  jury  is  final,  and  because 
the  Court  has  no  power  to  correct  what  it  thinks  is  a  mistake  by 
granting  a  new  trial,  that  the  rule  that  no  improper  evidence 
should  be  allowed  to  go  to  a  jury,  and  that  its  admission  vitiates 
a  verdict  in  criminal  cases,  should  be  rigorously  observed  and 
upheld.  The  effect  of  the  Court's  exercising  the  power  of 
ultimately  deciding  whether  there  is  sufficient  evidence  to  sustain 
a  conviction  where  inadmissible  evidence  has  been  allowed  is  so 
great  an  innovation  upon  the  common  law  that  I  should  not  Le\ 
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myself  at  liberty  to  infer  that  the  Legislature  intended  it  unless  1^90^ 
I  saw  clearly  that  the  Legislature  had  unmistakably  meant  to  Rkoina 
transfer  the  ultimate  power  of  deciding  as  to  the  sufficiency  of  m'Lbod. 
the  facts  from  the  jury  to  the  Court,  and  to  give  it  the  power  of  wiuaeyer  J. 
sustaining  a  conviction,  though  improper  evidence  went  to  the 
jury.  I  can  infer  nothing  of  the  kind  from  the  language  of  this 
section.  I  see  no  reason  for  supposing  that  the  Legislature 
intended  by  it  to  break  in  upon  the  time-honoured  and  most  wise 
provision  of  the  common  law  that  a  man  should  only  be  convicted 
upon  legal  evidence.  So  far  from  there  being  no  substantial 
wrong  or  miscarriage  of  justice  in  a  verdict  which  is  final  being 
arrived  at  upon  inadmissible  evidence,  I  think  that  it  is  the  most 
^ievous  wrong  that  a  man  accused  of  crime  can  suffer,  consi- 
dering the  nature  of  the  tribunal  before  which  such  improper 
evidence  is  brought.  Given  an  intelligent  jury,  fitted  by  education 
and  knowledge  of  the  world  for  the  discharge  of  their  duties,  and 
I  can  imagine  no  tribunal  better  qualified  for  arriving  at  a  correct 
verdict  in  a  criminal  case.  Even  though  not  trained  lawyers, 
their  natural  intelligence  would  in  most  cases  enable  them  to 
distinguish  between  what  was  and  what  was  not  evidence. 
Chosen^  however,  as  our  juries  are,  without  any  reference  to 
their  fitness  for  their  special  duties,  some  jurors  being  so 
ignorant  that  they  cannot  even  read  or  write — though,  as  I  have 
actually  seen,  they  may  be  called  upon  to  try  important  cases  of 
forgery — I  can  conceive  no  greater  wrong  than  allowing  what 
looks  like  evidence,  but  what  is  not  evidence,  to  go  before  them, 
and  asking  them  upon  that  to  decide  the  fatal  issues  as  to  a  man's 
liberty  or  life.  Take  a  case  of  murder  depending  upon  circum- 
stantial evidence,  where  the  proof  of  some  one  fact  in  a  long  chain 
of  evidence — say  the  prisoner's  presence  at  a  particular  place  on 
a  certain  day — is  necessary  to  give  it  that  completeness  as  a 
whole  without  which  th^  case  breaks  down.  Suppose  that  the 
proof  of  that  fact  depends  upon  a  witness  whose  character  is 
impugned.  Can  anyone  say  what  would  be  the  effect  upon  the 
mind  of  a  jury  if  a  witness  of  undoubted  character  and  high 
repute  were  allowed  to  swear  that  his  Honour  the  Ohief  Justice 
had  told  him  that  he  saw  the  prisoner  at  that  place  on  the  day  in 
question  ?     I  fear  that  with  most  untrained  minds  the  effect  of 
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1890,  guch  evidence,  even  if  the  jury  were  told  that  they  mast  not 
KvGTNA  consider  it,  would  be  to  get  over  all  doubt  as  to  the  veracity  of 
M'Lbod.  ^^®  witness  whose  character  was  impugned,  so  difficult  is  it 
Windever  J  ^  prevent  men  from  regarding  as  evidence  in  the  jury-box  what 
they  wonld  without  hesitation  act  upon  in  the  ordinary  affairs  of 
life.  The  case  suggested  by  the  Ohief  Justice,  of  a  prisoner's 
stating  to  the  jury  that  he  had  been  at  a  certain  place  on  a 
particular  day,  and  a  witness  afterwards  stating  that  he  had 
heard  that  the  prisoner  had  been  at  the  place  on  the  day 
mentioned,  bears  no  analogy  to  this.  There  it  would 
be  idle  to  suppose  that  the  jury  had  not  believed  and 
acted  on  the  statement  of  the  prisoner;  and  in  such  a  case, 
if  ever  it  should  arise,  I  think  that  the  section  could  be  acted 
upon  in  support  of  the  verdict,  because  the  Court  could  see 
clearly  that  no  possible  wrong  was  done  to  the  prisoner  in 
inadmissible  evidence  going  to  the  jury,  which  was  exactly  in 
accordance  with  the  statement  which  the  prisoner  asked  the  jury 
to  believe.  In  this  case,  the  Court  can  see  nothing  of  the  kind. 
In  my  opinion,  a  most  grievous  wrong  is  done  to  the  prisoner  if 
his  conviction  has  been  by  any  possibility  based  upon  illegal 
evidence ;  and  it  seems  to  me  that  it  is  impossible  to  say  that  the 
evidence  to  prove  the  legality  of  the  marriage,  wrongly  admitted, 
did  not  affect  the  minds  of  the  jury  adversely  to  the  prisoner.  I 
cannot  agree  with  the  Chief  Justice  that  the  validity  of  the  second 
marriage  was  not  disputed  at  the  trial,  and  that  the  jury  could 
see  that  it  was  not  disputed,  because  the  second  wife,  if  one  may 
use  the  term,  was  not  cross-examined.  Nor  do  I  see,  as  he 
does,  that  the  illegal  evidence  admitted  '^  only  tended  to 
establish  a  fact  admitted  by  the  prisoner."  Unless  a  prisoner 
expressly  admits  a  fast  under  the  provisions  of  section  470  of 
the  Criminal  Law  Amendment  Act,  1  have  always  thought 
that  it  was  a  fuudamental  and  elementary  principle  in 
the  administration  of  criminal  law  that  the  Crown  must  prove 
its  case,  and  that  everything  was  put  in  issue  by  the  plea  of 
"  Not  guilty"  which  it  was  necessary  for  the  Crown  to  prove  in 
order  to  establish  the  guilt  of  the  accused.  It  is  altogether 
wrong  to  suppose  that  what  is  not  cross-examined  to  is  admittoJ, 
us  is  pointed  out  in  an  admirable  little  book  ou  advocacy  by  Mr 
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Richard  Harris,  Q.C.,  which  might  be  iidvantageously  studied  [890.    ^ 

even  by  those  who  have  considerable  practice  in  our  Courts.  The  Rkoina 
highest  art  is  often  displayed  in  abstaining  from  cross-  M'Lkod. 
examination,  and  that  art  is  used  with  the  greatest  effect  in  ^yi^^deyerJ. 
criminal  cases.  So  far  from  admitting  the  validity  of  the  second 
marriage,  it  seems  to  me  that  the  prisoner  most  actively  disputed 
^t  by  objecting  to  the  evidence  which  was  expressly  tendered  to 
prove  its  validity  ;  whilst  the  observation  made  by  the  prisoner, 
when  the  certificate  of  the  marriage  was  shewn  to  him  by  his 
supposed  wife,  that  it  was  not  worth  the  paper  it  was  written 
upon,  was  also  evidence  relied  upon  as  shewing  that  he,  from 
the  first,  challenged  its  validity.  So  far  from  seeing  that  the 
evidence  could  not  possibly  affect  the  minds  of  the  jury,  it  seems 
to  me  tliat  it  was  exactly  the  sort  of  evidence  that  was  likely  to 
do  so.  Documents  which  bear  the  signatures  of  high  officers  of 
•State,  and  which  appear  to  be  authenticated  by  all  the 
solemnities  of  ponderous  seals  and  of  official  attestations,  are 
just  the  sort  of  documents  which  are  calculated  to  impose  on  the 
ordinary  mind,  and  were,  in  defiance  of  all  rules  of  evidence,  no 
doubt  allowed  in  evidence  by  the  Judge  because  they  affected 
his  mind  as  conclusive  evidence  as  to  the  validity  of  the  marriage. 
Had  he  not  thouoht  the  other  evidence  in  the  case  insufficient  to 
establish  the  validity  of  the  marriage,  it  is  impossible  to  under- 
stand why  he  admitted  this.  In  the  absence  of  evidence  of  so 
specious  a  character,  I  think  it  is  by  no  means  certain  that  a  jury 
would  find  the  validity  of  a  foreign  marriage  as  to  which  there 
was  no  authoritative  proof  by  persons  acquainted  with  the  law  of  - 
the  country  in  which  it  took  place  ;  nor  am  1  prepared  to  say,  if 
this  were  a  civil  case  and  the  verdict  had  been  against  the 
validity  of  the  marriage,  that  it  would  be  right  to  set  it  aside  as 
demonstrably  wrong,  though  the  Court  might  differ  from  the 
opinion  of  the  jury.  The  validity  of  a  foreign  marriage  is 
exactly  one  of  those  matters  about  which  a  jury  will  sometimes 
entertain  a  doubt,  as  in  Newton' tf  case,  cited  by  the  Ohief  Justice, 
and  will  give  the  prisoner  the  benefit  of  it ;  especially  where  the 
marriage  does  not  take  place  in  a  church,  but  in  a  private  house 
and  consequently,  in  the  eyes  of  many  people,  without  all  the 
guarantees  of  legality  and  validity  with  which  they  suppose  the 
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1890.  ceremony  to  be  surrounded  when  performed  in  an  ecclesiastical 
Bkqina  edifice.  Though  sec.  423  cannot  be  taken  to  support  a  conviction 
M'LioD.  following  upon  the  admission  of  improper  evidence  upon 
WindeyerZ.  ^  point  of  vital  importance  to  the  proof  of  the  case, 
it  is  often  of  service  in  supporting  convictions  where 
points  have  been  raised  as  to  matters  of  less  im- 
portance. In  no  case^  however^  that  has  come  before 
the  Court  has  it  been  extended  to  support  a  conviction 
where  inadmissible  evidence  has  been  allowed  to  go  to  the  jury, 
I  will  be  no  party  to  the  destruction  of  so  fundamental  a 
principle  in  the  administration  of  our  criminal  law^  one  which  is 
to  my  mind  a  necessary  safeguard  to  the  life  and  liberty  of  the 
subject.  If  the  removal  of  so  ancient  a  landmark  in  the  domain 
of  British  jurisprudence  is  to  be  effected,  it  must  be  either  by 
the  Legislature  or  by  a  decision  of  the  highest  Court  of  appeal 
in  the  empire.  I  do  not  believe  that  our  Legislature  ever 
intended  in  this  indirect  manner  to  make  such  an  extraordinary 
innovation  upon  the  cardinal  principles  upon  which  criminal  luw 
has  ever  been  administered  in  Bi-itish  communities.  If  the  notion 
is  tolerated  by  this  Court  that  no  substantial  wrong  is  done  to  a 
prisoner  when  evidence  is  allowed  to  go  to  a  jury  which  ought  to 
have  been  excluded,  the  most  dangerous  laxity  in  the  conduct  of 
criminal  cases  in  the  inferior  Courts  will  be  the  natural  result. 
All  kinds  of  inadmissible  evidence  will  be  allowed,  because  it  will 
be  argued  that  it  is  of  no  consequence  so  long  as  enough  Icgid 
evidence  remains  as  will  enable  this  Court  to  see  that  the  jury 
ought  to  have  convicted.  Where  the  prisoner  is  undefended  many 
improper  convictions  will  pass  unnoticed,  and  the  result  in  many 
cases  will  be  that  the  trial  of  the  criminal  will  be  virtually 
transferred  from  a  jury  to  this  Court  sitting  in  Banco.  A 
conviction  will  no  longer  be  the  conviction  of  a  jury 
founded  upon  legal  evidence,  but  the  verdict  of  the  Court, 
based  on  evidence  which,  standing  alone,  ihe  jury,  with 
the  witnesses  before  them,  might  have  disbelieved.  What- 
ever imperfections  may  attend  the  system  of  trial  by  jury,  and  the 
decision  of  persons  untrained  in  weighing  evidence,  the  advantage 
which  a  jury  has  in  seeing  the  witnesses  over  a  Court,  however 
skilled,  which  does  not  see  them,  is  enormous.     It  is  not  in  the 
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interests  of  justice  that  the  Court  should  take  upon  itself  the  ^^^- 
responsibility  of  deciding  as  to  the  guilt  of  prisoners  on  the  Bboina 
evidence  of  witnesses  whom  they  have  not  seen.  I  can  hardly  mLeod. 
conceive  any  change  in  the  administration  of  criminal  law  more,  winOeyerJ, 
dangerous  than  that  which  will  be  brought  about,  if  this  Court 
holds  that  a  verdict  founded  upon  inadmissible  evidence  may  still 
be  sustained,  and  that  no  substantial  wrong  is  done  to  a  prisoner, 
perhaps  on  trial  for  his  life,  if  such  evidence  has  been  allowed 
to  go  to  a  jury.  I  protest  against  such  an  extraordinary  innova- 
tion upon  the  principles  which  have  hitherto  guided  our  Courts 
in  dealing  with  convictions  founded  upon  inadmissible  evidence, 
the  observance  of  which  principles  has  done  so  much  to  win  for 
the  administration  of  criminal  justice  throughout  the  British 
dominions  the  confidence  and  admiration  of  the  world.  For  the 
failure  of  justice  in  this  case,  should  a  criminal  escape  from  the 
punishment  which  he  deserves,  this  Court  will  not  be  responsible 
We  have  repeatedly  pointed  out  the  inexpediency  of  allowing 
important  cases  to  go  before  the  Courts  of  Quarter  Sessions  as 
they  so  frequently  do.  The  case  before  us  involved  questions  of 
great  importance,  though  easy  of  decision  by  persons  competent 
to  deal  with  them ;  and  it  reflects  little  credit  upon  the  adminis- 
tration of  justice  in  the  colony  that  it  should  have  been  so 
unfortunately  mismanaged  from  first  to  last  by  all  concerned  in 
it,  except  the  learned  counsel  for  the  prisoner. 

Sib  Gkokgv  Iknbs,  J.  I  am  of  opinion  that  this  conviction 
should  be  sustained.  I  have  had  some  hesitation  about  the 
question  of  the  effect  upon  the  conviction  of  the  wrongful  reception 
of  certiiin  so-called  evidence  of  the  marriage  of  the  prisoner  with 
Mary  Cameron,  and  I  quite  appreciate  the  gravity  of  the  difficulty, 
which  to  my  brother  Windeyer  is,  I  regret  to  say,  insuperable. 
But  after  a  very  careful  examination  of  the  authorities,  and 
mature  reflection  upon  the  principles  which  guide  the  Courts 
in  determining  the  effect  of  the  erroneous  reception  of 
evidence,  I  have  come  to  the  conclusion  that  the  erroneous 
reception  of  the  evidence  now  in  question  in  this  case  does 
not  vitiate  the  verdict.  While  the  cases  are  clear  that — 
subject    to    the    qualification    I    am    about    to    state — where, 
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InneM  J. 


after  objection,  evidence  is  wrongfully  received  which  can  be 
regarded  as  having  been  capable  of  having  influenced  the  jnry, 
then,  notwithstanding  that  there  may  have  been  suficient  evidence 
aliunde  to  support  the  verdict,  that  verdict  will  not  be  allowed  to 
stand ;  yet  through  all  such  cases  there  runs  this  distinction — 
that  where  the  evidence  aliunde  has  not  only  been  sufficient  to 
support  the  verdict,  but  has  been  so  conclusive,  so  clearly  all  one 
way,  and  not  only  undisputed  but  indisputable,  that  if  the  jury 
had,  on  the  supposition  that  the  wrongly  received  evidence  had 
been  rejected,  found  contrary  to  the  evidence  before  them,  the 
finding  would  have  been  set  aside  as  demonstrably  wrong ;  in 
such  cases,  the  Courts  will  not  set  aside  the  verdict :  see 
Crewe  v,  Barrett  (32)  and  De  Rutzen  v.  Parr  (33).  And 
it  seems  to  me  only  right  that  this  should  be  so.  If  there 
were  conflicting  evidence  upon  any  question,  if  there  were 
only  evidence  which  would  be  sufficient,  but  yet  not  conclusive, 
and  imperatively  calbng  for  a  finding  in  one  direction  only, 
if  it  were  in  other  words  a  question  of  weighing  evidence, 
then  in  such  a  case  the  wrongful  reception  after  objection 
of  evidence  which  could  have  influenced  the  jury,  will 
avoid  the  verdict.  But  in  this  case,  the  properly  received 
evidence  of  the  marriage  (and  when  I  say  "  the  marriage,'*  I 
mean  a  marriage  which,  but  for  the  previous  existing  marriage, 
would  have  been  the  legal  valid  marriage)  of  the  prisoner 
with  Mary  Cameron,  is  not  only  sufficient  but  absolutely 
conclusive — it  is  all  one  way,  it  is  not  attempted  to  be 
controverted,  and  the  finding  of  the  jury  upon  that  evidence  as 
to  the  question  of  whether  the  prisoner  had  married  Mary 
Cameron  (apart  from  the  question  of  the  effect  of  the  previous 
existing  marriage)  not  only  might  have  been,  but  in  contem- 
plation of  law  must  have  been  in  the  affirmative.  For  what 
is  some  of  the  evidence  rightly  received  to  prove  this  second 
marriage  ?  This  i  the  evidence  of  Mary  Cameron  herself,  and 
also  repeated  statements  under  the  hand  of  the  accused  that  he 
was  her  lawful  husband,  letters  in  which  he  represents  to  his 
wife  that  he  had  obtained  a  divorce  from  her  before  he  married 
Mary  Cameron,  other  letters  to  Mary  Cameron's  parents  in 
(32)  I  Cr.  M.  &  R.  919.  (33)  4  A.  &  £.  53. 
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which  he  asserts  that  she  is  his  lawful  wife^  other  letters  again  to 
Mary  Cameron  in  some  of  which  he  begs  her  not  to  institute 
proceedings  for  a  divorce  against  him^  admitting  her  status  as 
his  lawful  wife,  in  others  of  which  he  threatens  her  with  a  suit 
for  restitution  of  his  conjugal  rights^  thereby  asserting  his  status 
as  her  lawful  husband.  There  is  no  suggestion  in  evidence  for 
the  accused  that  there  was  any  invalidity  in  this  second  marriage; 
from  first  to  last  he  seeks  to  maintain  its  validity  ;  setting  up  as 
his  defence  to  the  charge  of  bigamy,  not  that  the  second 
marriage  was  invalid,  but  that  he  had  a  right  to  contract  a 
second  marriage,  and  that  that  second  marriage  was  perfectly 
legal  and  not  bigamous,  as  he  had  been  previously  divorced  from 
his  first  wife.  Conceding  to  the  full  that  it  is  for  the  Crown  to 
establish  every  essential  element  of  proof  in  a  criminal  case,  it 
seems  to  me  idle  to  contend  that  a  verdict  negativing  the 
validity  of  this  second  marriage  would  not,  on  this  evidence,  have 
been  demonstrably  wrong.  I  admit  that,  if  a  jury  choose,  in  the 
face  of  the  most  absolutely  conclusive  evidence  to  acquit  an 
accused,  the  Courts  have  no  power  to  control  such  an  iniquitous 
verdict.  In  such  a  case  the  maxim  judex  damnatur  dum  nocens 
ahsolvitur  (the  jury  being  the  judices)  would  be  the  poor 
consolation  for  so  flagrant  a  miscarriage  of  justice.  But  where, 
as  here,  a  jury  does  its  duty  and  finds  a  right  verdict, 
the  Courts  will  not,  in  my  opinion,  if  that  verdict  is  fairly 
maintainable  within  the  rule  I  have  stated,  interfere  to  set  it 
aside.  I  do  not  think  the  case  of  R,  v.  Oib&on  (34)  touches 
this  case.  That  case  is  clearly  distinguishable.  There  the 
evidence  upon  an  essential  point  was,  without  the  wrongly 
received  evidence,  barely  sufficient  (and  certainly  not,  as  here, 
conclusive)  to  establish  the  guilt  of  the  accused.  Pollock,  B.^ 
says,  at  p.  542,  "  In  the  present  case  I  am  clearly  of  opinion 
that  this  Court  has  no  power  to  say  that  the  evidence  of  the 
identification  of  the  prisoner  was  sufficient  to  warrant  a 
conviction  without  the  statement  of  the  woman  who  was  passing 
at  the  time  the  offence  was  committed  "  (the  evidence  wrongly 
received). 

(84)  13  Cor  178, 
]!i.9,W.K..  VoL  XI.,  Law.  P 
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Kroina 
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M'Lbod. 
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^^^^-  It    must   be   understood  that   I  do   not   call    in   aid  of  this 

Bkoina      judgment   the  provisions  of  section   423  of  our  Griminal  Latr 
M'LicoD.     Amendment  Act,  although  apparently  it  would  seem  that  upon 
June*  J.      ^^^  authority  of  H.   v.  Gibson   (34)   those  provisions   might  be 
invoked  to  uphold  the  verdict. 


Con  cicfloN  a  (firmed. 


Attorneys  for  the  prisoner  :  Allen  ^^  Allen. 


189). 
Jfay  27. 

The  C.,7. 

Inn'».8  J. 

and 

St^hen  J. 


In  re  WILLIAM  JAMES  PKT1>:T. 

Jasilcesf — Industrial  School*  Act  of  ISOG  (30  Vic.  No.  2),  «.  4— Habeas  corpus  - 

Costs. 

P.,  an  infant  under  tlie  ajre  of  11  jears,  was  detniiied  on  board  the  Verficn, 
under  a  warrant  which  stated  that  he  had  been  "found  wandering  about  the 
Htreets  in  no  ostensible  lawful  occupation."  P.'s  father  applied  for  a  writ  of 
Ihaheas  eorpus,  to  be  directed  to  the  Minister  of  Education,  tlie  captain  of  the 
Vsmon,  and  the  Magistrate  before  whom  tlie  boy  was  charged,  on  the  ground 
that  the  warrant  under  which  he  was  detained  was  illegal,  as  it  should 
hare  stated  that  "  he  was  found  habitually  wandering  about  the  streets." 
Counsel  for  the  respondents  admitted  that  the  warrant  was  bad,  but  submitted 
that  no  costs  should  be  given  against  the  respondents.  Held,  that  the  writ  shonld 
go,  and  with  cost«  agninst  tl)e  Minister  of  E;lu(*aiion. 

Habeas  Corpos. 

This  was  a  motion  to  make  absolute  a  rule  niMi\  obtained  by 
William  James  Pettet,  seuior  (the  applicant),  calling  upon  the 
.\rinister  of  Education,  the  captain  of  the  Vernon,  and  W. 
Johnson,  S.M.,  to  shew  cause  why  a  writ  of  habemt  corptis  should 
not  issue,  touching  the  person  and  body  of  William  James 
Pettet,  junior,  the  infant  son  of  the  applicant,  who  was  detained 
on  board  the  Vernon,  on  the  ground  that  the  warrant  under 
which  he  wa«?  detained  was  illegal,  and  disclosed  no  oCfence 
known  to  the  law.  It  appeared  that  the  warrant  stated  that  the 
hoy  had  been  '^  found  wanderitig  about  the  streets^  in  no 
ostensible  lawful  occupation/' 

The  4th  section  of  the  Industrial  Schools  Act  provides  that 
''  every  child  whose  age  in  the  opinion  of  the  person  apprehending 
or  ordering  the  apprehension   as   hereinafter   mentioned   shall 
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not   exceed    16   years    .    .    .   who    shall   be    found    hahitually        ^^^' 
wanderiDg  or  loitering  about  the  streets    .    .    .   in  no  ostensible       in  re 

Pf.ttkt 
lawful  occupation    .    .    .    may  be  apprehended  by  any  constable 

or  Ac." 

The  facts  of  the  case  further  appear  in  the  judgment  of  their 

Honours. 

Moriarty,  for  the  applicant,  in  support  of  the  rule. 

Stephen,  for  the  respondents,  contra,  I  admit  that  there  is  a 
technical  error  in  the  warrant,  and  that  this  rule  should  be  made 
absolute  ;  but  I  submit  that  no  costs  should  be  given  against  the 
respondents.  This  is  a  ^tum-criminal  matter.  If  this  application 
had  been  made  in  the  ordinary  way,  by  prohibition,  no  costs 
would  have  been  given  against  the  Magistrate. 

}foruirty.  Costs  should  be  given  in  this  case.  When  the 
respondents  found  that  the  warrant  was  bad,  and  that  the  boy 
was  being  illegally  detained,  they  should  have  at  once  released 
him,  and  not  put  the  applicant  to  the  expense  of  coming  to  the 
Court  and  making  this  application. 

The  CHisr  Justice,  This  is  an  application  by  William  James 
Pettet  for  a  writ  of  habeas  corpus,  to  be  directed  to  the 
respondents,  to  bring  up  the  body  of  his  son,  who  is  at  present 
confined  on  board  the  Vernon.  It  has  been  admitted  by  Mr. 
Stephen,  who  appears  for  the  respondents,  that,  owing  to  a 
technical  error  in  the  warrant,  the  child  is  illegally  detained 
in  custody;  but  he  contends  that,  under  the  circumstances  of  the 
case,  the  Court  should  not  visit  any  of  the  respondents 
with  costs.  I  am  of  opinion  that  the  order  must  go,  and 
with  costs,  as  against  the  Minister,  but  not  the  Magistrate. 
I  need  not  mention  the  superintendent  of  the  Vernon, 
because  his  costs  will  as  of  course  be  defrayed  by  the  Department. 
The  Act  provides,  among  other  things,  that  any  child  who  is 
foand  habitually  wandering  about  the  streets  in  no  ostensible 
lawful  occupation,  may  be  sent  to  the  Vernon  or  some  industrial 
school.     It  appears  that  in  this  case  the  child  was  going  upon  a 
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•    1^^         message  for  its  mother^  and  wais  arrested  by  a  police  constable 

In  re       and  taken  before  the  stipendiary  Magistrate.     No  evidence  was 
Pkttkt 

taken  before  that  gentleman  of  any  sort  or  description ;  there 

was  nothing  to  shew  that  the  child  was  habittmlly  wandering 
about  the  streets  without  any  ostensible  lawful  occupation^  and 
there  are  no  documents  before  this  Court  in  connection  with 
the  present  proceedings  except  the  affidavit  of  the  boy's  father. 
The  boy,  however,  was  sent  on  board  the  Vernon.  The  word 
habitually  was  left  out  of  the  warrant,  and  there  was  no  evidence 
that  the  boy  was  habitually  wandering  about  the  streets.  Now, 
according  to  the  information  before  the  Court,  there  could 
have  been  no  such  evidence,  because  the  child  was  not 
habitually  wandering  about,  but  was  in  the  lawful  custody  of  its 
parents. 

After  the  boy  had  been  sent  to  the  Vernon  correspondence 
ensued  between  the  applicant's  solicitor  and  the  Minister 
of  Education,  and  a  letter  was  written  by  the  secretary  to 
the  Minister,  in  reply  to  the  solicitor's  representations,  stating 
that  he  was  directed  by  the  Minister  to  say  that,  having  con- 
sidered the  reports  in  the  matter,  he  had  come  to  the  conclusion 
that  '^  the  boy's  interests  would  be  best  served  by  his  detention 
in  the  institution,"  and  that  the  request  for  his  release  could  not 
be  acceded  to.  The  Minister  was  asked  for  the  reports,  but  he 
declined  to  furnish  them,  merely  stating  that  the  child  would  be 
better  on  board  the  Vernon.  An  application  was  then  made  to 
the  superintendent  of  the  Vernon,  but  the  superintendent  replied 
that  such  communications  must  be  made  to  the  Minister.  No 
information  was  given  to  the  parents  of  the  child  as  to  why  the 
child  had  been  detained,  and  so  the  matter  rested.  If  we  were 
to  hold  that  the  mere  ipse  dixit  of  the  Minister  be  sufficient 
to  bring  this  child  within  the  provisions  of  s.  4  of  the 
Industrial  Schools  Act  of  1866,  then  any  child  may  be  arrested, 
brought  before  a  Magistrate^  and  placed  on  board  the  Vernon, 
and  when  an  application  is  made  for  his  release  the  under- 
secretary for  the  Department  may  point  out  that  the  Minister 
thinks  the  child's  interests  may  be  best  served  by  keeping 
him  where  he  is.  The  applicant  must  succeed^  and  the  rule 
must  be  made  absolute^  with  costs. 
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SiE  GiOBOB  Innks^  J.  I  am  of  the  same  opinion.  Witli  ^^^' 
regard  to  Mr.  Stephen's  contention  that,  if  a  prohibition  had  in  re 
been  asked  for,  instead  of  the  present  course  being  adopted, 
the  Court  would  not  have  granted  costs  against  the  Magistrate, 
I  am  by  no  means  disposed  to  think  that  the  Court  would  not 
have  granted  costs  against  the  Magistrate.  As  far  as  I  can  see 
there  was  no  appai^nt  justification  for  the  arrest  of  the  child  in 
the  first  instance,  none  whatever  for  his  commitment,  and  none 
whatever  for  his  detention.  No  evidence  was  taken,  to  shew 
that  the  child  was  habitiially  wandering  about  without  ostensible 
means  of  support,  and,  as  his  Honour  the  Ohief  Justice  has 
pointed  out,  that  is  practically  the  gist  of  the  charge.  A  little 
boy  straying  away  from  home  and  wandering  about  would  be 
liable  to  be  brought  within  the  provisions  of  the  Act  if  this  kind 
of  thing  was  to  be  done. 

The  Legislature  never  intended  that  a  child  should  be  arrested 
in  the  first  instance  for  merely  wandering  about  the  streets.  In 
order  that  proceedings  may  be  taken  under  the  Industrial 
Schools  Act  of  1866  it  must  be  shewn  that  he  is  habitually 
wandering  about,  that  he  is  left  without  any  parental  supervision 
or  control,  or  without  any  means  of  support.  There  was  no 
evidence  to  justify  the  course  which  has  been  taken  upon  the 
fiacts  of  the  case,  or  the  merits  of  the  case  as  it  came  before  the 
Magistrate,  and  I  am  very  much  disposed  to  think  that  if  an 
application  had  been  made  for  a  prohibitiou,  the  Court  would 
have  granted  costs  against  the  Magistrate.  It  has  been  said 
that  secret  reports  which  were  sent  to  the  Minister  by  ofiicers  of 
the  department  shewed,  in  the  opinion  of  the  Minister,  that  the 
best  interests  of  the  child  would  be  served  by  detaining  him  on 
board  the  Vernon.  The  Court  cannot  listen  to  anything  of  that 
kind.  These  reports  have  not  even  been  brought  before  the" 
Court,  and  the  Court  has  no  means  of  forming  an  opinion  upon 
them.  And  if  the  Court  had  been  informed  of  them  it  could 
not,  in  the  face  of  a  clear  illegal  detention  such  as  this,  say  that 
the  best  interests  of  the  child  would  be  served  by  persisting  in  an 
improper  and  illegal  detention  of  this  kind.  There  is  no  such 
paternal  ofiice  vested  in  the  Minister  or  the  Court,  and  it  appears 
that    the   whole   thing   from    beginning   to   end   was    without 
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^^^-  justification.  This  is  a  case  where  a  father  has  beeu  baffled  in 
In  re  his  attempts  to  regain  the  custody  of  his  infant  child^  and  costs 
should  therefore  go  in  favour  of  the  applicant. 


InnM  J. 


Stephen^  J.  I  concur.  I  think  it  was  a  very  serious  thing 
for  the  respondents  to  persist  in  detaining  the  child  after  the 
illegality  of  the  warrant  was  pointed  out  to  them. 

Rule  absolute  with  costs. 
Attorney  for  applicant :  Lyons. 
Attorney  for  respondents :  Williams  (Crown  Solicitor). 
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MORRIS  V.  SOLLING.  1890. 


May  7. 


Insoloeney — 6   Vic.   No,   17,  ss,  4  4*  ^ — Atsignmeni  of  eitcUe  to  irusieeg^  and       jr^.  19. 
suhsequeni  tequsifreUion — Mortgage  in  pursuance  ofpremoue  promise. 

P.  asti^ed  his  estate  to  trustees  for  the  benefit  of  his  creditors,  and  the  deed  of 
assignmenl  did  not  contain  the  ship  Smma  Pyers,  she  having  been  mortgaged      The  C.J. 
bj  P.  to  S.,  and  seized  prior  to  the  deed  of  assignment.     The  trustees,  under   Windeyer  J. 
that  deed,  sequestrated  the  estate,  and  the  official  assignee  brought  an  action  ^^^ 

against  S.,  to  recorer  the  value  of  the  ship.  It  was  contended,  on  behalf  of  S.> 
that  the  onlj  estate  which  vested  in  the  official  assignee  was  the  estate  held  bj  the 
trustees  under  the  deed  assignment,  and  not  P.'s  estate,  and  that,  as  the  property 
in  the  ship  never  rested  in  the  trustees,  it  did  not  rest  in  the  official  assignee. 
Meld^  that  it  was  P.*s  estate  which  the  official  assignee  took. 

The  mortgage  of  the  ship  was  given  to  S.  at  a  time  when  P.  was  insolvent,  but 
according  to  the  evidence  of  P.  and  S.,  it  was  giren  in  pursuance  of  a  promise  made 
at  a  time  when  P.  was  solvent.  SM,  that  as  there  was  this  direct  evidence  as  to 
the  promise,  though  the  circumstances  were  somewhat  suspicious,  the  Court  was 
bound  to  give  effect  to  the  agreement,  as  the  carrying  out  of  the  agreement  had  not 
been  purposely  kept  back  in  order  to  injure  the  other  creditors. 

New  tbial  motion. 

This  was  an  action  brought  by  the  plaintiff^  as  official  assignee 
of  the  estate  of  one  Pyers^  to  recover  from  the  defendant  the 
▼alae  of  a  certain  steamship  called  the  Emma  Pyers.  At  the 
trial  before  the  Chief  Justice,  by  agreement  a  verdict  was  found 
for  the  plaintiff^  and  leave  was  reserved  to  the  defendant  to  move 
the  Court  to  have  the  verdict  entered  for  him^  and  all  questions 
of  law  and  fact  were  to  be  determined  by  the  Court. 

The  facts  of  this  case  were  as  follows : — In  March^  1883, 
Robert  Pyers  carried  on  the  business  of  a  shipping  agent,  ship 
owner  and  timber  merchant  at  Casino.  In  November,  1883, 
Pyers  bought  out  the  interest  of  one  Thomas  in  the  firm  of 
Aiorgan  &  Thomas,  storekeepers,  and  the  firm  started  business 
in  January,  1884,  as  Morgan  &  Pyers.  At  that  time  Pyers  was 
indebted  to  the  Commercial  Bank,  of  which  Soiling  was  the 
manager.  Early  in  that  year  Pyers  began  to  build  the  Emma 
Pyers,  and  in  July,  to  enable  him  to  do  so,  borrowed  700Z.  from 
Soiling.  No  security  was  given  for  that  advance,  but  Pyers,  in 
hia  evidence,  said,  '*  I  then  agreed  to  give  him  a  mortgage  over 
her  to  secure  this,  when  she  was  built    .    .    .    The  mortgage  I 
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^^^-  agreed  to  give  him  was  to  cover  auy  advance  he  made^  for  the 
MoRRja  purpose  of  building  her."  Soiling,  in  his  evidence,  said,  '^  He 
SoLLiNo.  ^^^^  agreed  to  give  me  a  mortgage  over  the  ship  to  secure  the 
700Z.  thus  advanced,  some  previous  advances,  and  some  advances 
to  be  made.  I  had  advanced  other  moneys  previously  to  him  for 
general  purposes."  These  moneys  were  borrowed  from  Soiling, 
not  as  bank  manager,  but  privately.  Early  in  1886  the  ship  was 
built  and  was  trading  to  Brisbane,  when  she  went  ashore  in 
Moreton  Bay,  and  in  order  to  get  her  o£F,  Soiling  advanced  more 
money  to  Pyers,  and  on  the  1st  February,  1886,  the  ship, 
not  then  having  been  registered,  Pyers  gave  Soiling  a  sale  note 
over  the  ship,  in  order  to  secure  the  moneys  so  advanced.  Pyers, 
in  his  evidence,  stated,  ''  for  months  before  the  1st  February, 

1886,  Soiling  had  been  asking  me  for  a  mortgage.'^  On  the  10th 
February,  1886,  the  firm  of  Morgan  &  Pyers  called  a  meeting  of 
their  creditors;  after  this  Morgan  left  the  firm.  On  the  27th 
October,  1886,  Pyers,  having  registered  the  Emma  Pyers,  and 
having  executed  a  mortgage  of  the  ship  to  Soiling,  the  mortgage 
was  registered  in  conformity  with  the  Merchant  Shipping  Act. 
In  November,  1886,  Pyers  had  a  meeting  of  his  creditors,  and  by 
deed  of  assignment  (under  5  Vic.  No.  9)  dated  the  18th  March, 

1887,  he  assigned  all  his  estate  and  effects  to  certain  trustees,  for 
the  benefit  of  his  creditors.  The  Emma  Pyers  does  not  appear 
in  the  schedule  to  this  deed,  she  having  been  seized  by  Soiling 
in  February.  After  this  the  trustees,  being  legally  vested  with  the 
administration  of  the  estate,  surrendered  it,  and  the  estate  was 
duly  sequestrated  as  insolvent.  Subsequently,  Soiling  sold  the 
Emma  Pyers  to  one  Nicoll. 

A  rule  nisi  for  a  new  trial  having  been  granted,  it  was  now 
sought  to  make  the  rule  absolute  on  the  following  grounds — 1. 
That  upon  the  admissions,  documents,  and  facts  proved,  the 
Court  should  enter  the  verdict  for  the  defendant.  2.  That 
Pyers  was  not  insolvent  at  the  time  of  the  alienation  complained 
of.  8.  That  the  alienation  was  made  in  pursuance  of  the 
previous  promise  mentioned  in  the  evidence,  which  was  for 
valuable  consideration  a7)d  given  at  a  time  when  Pyers 
was  solvent.  4.  That'  the  property  in  the  Emma  Pyers 
never   vested  in   the   trustees   under   the   deed   of  assignment 
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executed  by  Pyers,  and  never  vested  in  the  plaintiff  as  oflScial        ^^^- 
assignee.  Morris 

There  were  other  grounds,  but  they  were  not  argued.     The     sollino. 
second  ground  was  abandoned,  as  it  was  admitted  that  Pyers  was 
insolvent  at  the  time  of  the  alienation. 

O'Connor  {Wise  with  him), for  the  defendant,  in  support  of  the 
rnle.  The  only  estate  which  the  official  assignee  can  hold  is  the 
property  under  the  deed  of  assignment.  It  is  not  Robert  Pyers 
vvho  is  insolvent,  but  the  estate  under  the  deed.  The  order  of 
sequestration  sequestrates  the  assigned  estate  held  by  the 
trustees,  and  not  Pyers  estate. 

[Thb  Chief  Justicb.     Is  Pyers  not  insolvent  ?] 

No.     Pyers  is  not  insolvent. 

[Thb  Chief  Justice.  Does  not  the  estate  in  s.  4  of  5  Vic. 
No.  17  embrace  the  whole  estate  of  that  person  ?] 

No.  The  only  estate  that  the  trustees  can  deal  with  under 
that  section  is  the  estate  vested  in  them  under  the  deed. 

[Thb  Chief  Justice.  Is  not  the  object  of  that  section  to 
enable  the  official  assignee  to  get  at  any  property  not  in  the 
assignment  deed  ?] 

'^Any  such  estate"  in  that  section  means  the  assigned  estate. 
After  a  man  has  assigned  his  estate  and  got  a  release,  he  has  a 
right  to  consider  himself  free,  and  to  embark  on  new  transactions. 
If  he  does  so  and  the  trustees  mismanage  his  estate,  can  they 
then  make  him  insolvent,  and  take  all  the  property  he  has 
subsequently  acquired  ? 

[The  Chief  Justice.  There  may  be  a  difference  between 
subsequently  and  antecedently  acquired  property.] 

The  property  in  this  ship  was  never  in  the  trustees,  and, 
therefore,  could  not  have  passed  to  the  official  Mssignee. 
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1890.  [The  Chief  Justice.     It  is  clear  the  ship  did  not  pass  under 

MoBBis     the  deed  of  assignment.     The  question  is  whether  the  official 

SoLLiNG.     Assignee  has  greater  power  than  the  trustees.     This  point  had 

better  be  fully  argued  first,  for  if  we  are  in  your  favour  on  that 

point,  it  will  be  unnecessary  to  argue  the  other  points.] 

Salomons,  Q.C.  {Want,  Q.C.,  and  C.  B.  Stephen  with  him),  for 
the  official  assignee,  shewed  cause.  The  official  assignee  takes  the 
estate  of  the  man,  and  not  the  estate  of  the  trustees :  In  re 
Sabine  (1).  In  this  case  the  reason  the  trustees  made  Pyers 
insolvent  was  in  order  to  get  at  this  ship.  If  a  man  makes  an 
assignment  and  does  not  include  a  lot  of  his  property,  if  the 
estate  be  sequestrated  the  official  assignee  can  take  that 
property. 

O'Connor  in  reply. 

The  Court  reserved  their  judgment  on  that  point. 

May  7.  On  the  7th  May, 

The  Couet.  We  are  against  you  (Mr.  O'Connor)  on  the  point 
argued  last  term. 

O'Connor,  This  mortgage  was  made  in  pursuance  of  a 
previous  promise,  made  at  a  time  when  Pyers  was  undoubtedly 
solvent.  Two  witnesses  swear  that  that  agreement  was  made, 
and  there  is  no  evidence  to  the  contrary.  There  was  no  reason 
why  Pyers  should  make  over  the  ship  to  Soiling,  unless  he  had 
entered  into  this  prior  agreement. 

[The  Chief  Justice.  This  point  goes  to  the  whole  root  of  the 
case.  We  ought  to  hear  Mr.  Want.  We  feel  that  there 
is  this  difficulty  :  there  are  two  witnesses  who  swear  positively 
that  there  was  this  agreement,  and  there  is  no  evidence  to  the 
contrary,  and  yet  we  are  to  be  asked  to  say  that  there  never  was 
such  an  agreement.] 

Want,  Q.C.  It  is  not  sufficient  for  Soiling  to  assert  that  there 
was  this  agreement.     He  must  shew  to  the  Court  beyond  all 

(I)  4,  5.S.W.  L.U.  53. 
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doubt  that  there  was  such  an  agreemeut^  and  that  the  agreement        ^^^- 
was  bona  fide.     The  Court  must  look  at  the  evidence  generally.      Morris 
The  official  assignee  was  obliged  to  call  Pjers  as  his  witness,     soLLiNa. 
though  he  was  more  favourable  to  Soiling  than  the  general  body 
of  creditors.     It  is  a  strange  thing  that  there  was  no  mention  of 
this  mortgage  in  the  statement  of  account  in  July,  1885.     In 
every  case  of  this  sort  the  bankrupt  cau  say  the  bill  of  sale  was 
given  in  pursuance  of  a  previous  promise. 

[The  Chief  Justice.  Is  the  Court  to  lay  down  the  principle 
that  an  agreement  of  this  sort,  to  be  valid,  must  be  in  writing  ?] 

No.  But  if  the  Court  sees  anything  suspicious,  the  Court  will 
not  uphold  the  agreement.  Why  should  not  Pyers  have  given 
Soiling  a  bill  of  sale  over  the  ship,  when  she  was  on  the  stocks  ? 

[The  Chief  Justice.  We  may  have  a  strong  suspicion  about 
the  bona  fides  of  this  agreement.    Can  we  act  on  that  suspicion  ?] 

Yes,  unless  the  other  side  destroy  that  suspicion. 

[Sir  George  Innes,  J.  We  may  have  a  doubt  of  the  bona 
fides  of  the  transaction,  but  that  will  not  warrant  us  in  finding 
malafides,^ 

The  cases  shew  that  if  there  is  a  suspicion  of  bona  fides,  that  is 
sufficient. 

[Sir  George  Inkes,  J.  The  cases  do  not  go  quite  so  far  as 
that.] 

Even  assuming  the  agreement  is  established,  there  has  been 
delay.  If  the  ship  could  not  have  been  registered  in  Sydney 
because  she  was  not  there,  she  could  have  been  registered  in 
Brisbane,  and  then  the  bill  of  sale  could  have  been  given  and 
registered. 

C,  B.  Stephen  follows.  Delay  is  important.  If  Soiling  delayed 
getting  this  bill  of  sale,  he  cannot  be  protected.  Pyers,  in  his 
evidence,  says  '^  Soiling  was  against  the  mortgage."  He  wanted 
the  ship  registered  in  his  own  name.  Soiling,  knowing  his 
position  as  bank  manager — the  bank  being  Pyers'  creditor— did 
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^^^-       not  want  to  appear  as  a  secured  creditor.     There  was  nothing 
MoBBiB      to  prevent  a  bill  of  sale  being  given  over  the  ship^  even  thoagh 
SoLLiNo.     ^^®    ^*s    ^^*   registered.     He    cited    Ex    parte    Conning    (2), 
Mackenzie  v.  City  Bank  (3),  In  re  Jackson  (4). 

O'Connor  in  reply.  The  delay  must  be  shewn  to  have  been 
caused  by  Soiling:  Ex  parte  Hauxwell  (5). 

[The  Chief  Justice.  Why  did  not  Pyers  give  a  bill  of  sale 
over  the  ship^  when  she  was  on  the  stocks^  or  when  she  was 
launched  ?] 

It  would  have  been  no  good. 

[The  Chief  Justice.  I  think  it  would  have  been  perfectly  good. 
Bills  of  sale  are  frequently  given  over  ships  when  on  the  stocks.] 

These  two  persons  have  sworn  that  there  was  a  bona  fide 
agreement^  and  surely  the  mere  fact  that  a  bill  of  sale  was  not 
given,  when  the  ship  was  on  the  stocks,  will  not  do  away  with 
their  evidence.  There  is  the  plain  statement  by  these  witnesses, 
which  is  not  impugned. 

The  Chief  Justice.  This  was  an  action  brought  by  the 
official  assignee  of  the  estate  of  Robert  Pyers  against  Soiling,  to 
recover  from  him  the  value  of  a  certain  steamship  called  the 
Emma  Pyers,  on  the  ground  that  Pyers  alienated  and  transferred 
the  ship  to  Soiling,  at  a  time  when  he  was  insolvent^  and  that  the 
alienation  had  the  effect  of  preferring  Soiling  to  the  other 
creditors  (5  Vic.  No.  17,  s.  8).  When  this  case  came  on  for  trial, 
it  was  arranged  between  the  parties  that  each  side  should  state 
the  facts  and  examine  witnesses,  that  a  formal  verdict  should 
be  entered  for  the  plaintiff,  and  that  the  whole  case  should 
be  referred  to  the  Court ;  so  that,  as  the  case  now  comes  before 
us,  we  have  power  to  draw  inferences  from  the  facts  as  they 
appear  on  the  notes ;  but  I  certainly  did  not  understand  it  to  be 
arranged  that  we  are  to  be  at  liberty  to  say  that  the  evidence 
of  any  witness  is  false. 

(2)  16  Eq.  4U.  (4)  10  N.S.W.  L.R.  807. 

(3)  U  S  C.K.  1.  (5)   2,\  Ch.  D.  G2«. 
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The  facts  of  the  case  appear,  to  be  these  : — Between  1882  and  1890. 
1884  Robert  Pyers  was  carrying  on  business  at  Casino,  on  the  Morbis 
Richmond  River,  as  shipowner  and  cedar  merchant.  At  that  sollino. 
time  he  was  heavily  indebted  to  the  Commercial  Bank  at  Casino,  ^j^^  q  j 
of  which  Soiling  was  the  manager.  Pyers  also  borrowed  money 
from  time  to  time  from  Soiling,  not  as  bank  manager,  but 
privately,  and  in  July,  1884,  Soiling  advanced  Pyers  the  sum  of 
700/.  for  the  purpose  of  helping  him  to  build  the  Emma  Pyers, 
At  that  time  no  security  in  any  shape  or  form  was  given  to 
Soiling,  but  Pyers  promised  him  a  bill  of  sale  over  the  ship  when 
built.  During  the  year  1884  Pyers  was  undoubtedly  solvent.  So 
matters  go  on  till  1885,  when  Pyers  bought  out  the  interest  of 
one  Thomas,  in  the  firm  of  Morgan  &  Thomas.  In  July,  1885, 
Pyers  made  out  a  statement  of  account  between  himself  and 
Soiling,  and  gave  him  a  promissory  note  for  2600Z.  In  this 
statement  there  is  no  mention  made  of  the  bill  of  sale,  or  the 
promise  to  give  the  bill  of  sale  over  the  Emma  Pyers.  The  firm 
continue  to  carry  on  business  and  have  great  losses,  and  in 
February,  1886,  they  call  a  meeting  of  their  creditors.  Early  in 
1 886  the  Emma  Pyers,  having  been  built,  was  trading  to  Brisbane, 
and  went  ashore  in  Moreton  Bay,  and  Soiling  then  advanced 
money  to  enable  Pyers  to  get  her  off  the  beach ;  and  on  the  1st 
February,  1886,  in  order  to  secure  the  amount  originally 
advanced,  and  the  money  to  get  the  ship  off  the  beach,  Pyers 
gave  Soiling  a  sale  not«  of  the  ship,  she  not  being  then  on 
the  registry.  In  November  of  that  year  Pyers  called  a  meeting 
of  his  creditors,  and  on  the  17th  March,  1887,  executed  a 
deed  of  assignment  in  favour  of  his  creditors.  The  Emma 
Pyers  did  not  appear .  in  this  deed,  and,  consequently,  did 
not  p^s  to  the  trustees ;  and  subsequently  the  trustees 
sequestrated  the  assigned  estate  under  the  4th  section  of  the  5 
Vic.  No.  17.  On  the  22nd  October,  1886,  the  ship  was  registered ; 
on  the  23rd  October  Pyers  executed  a  mortgage  of  the  ship, 
and  a  few  days  afterwards  the  mortgage ,  was  registered  in 
conformity  with  the  Merchant  Shipping  Act.  In  March,  1888, 
Soiling,  as  mortgagee,  sold  the  ship  to  one  NicoU. 

Under   those  circumstances  the  official  assignee   brings   this 
action,  and  the   defence   set  up  is  this — that,  admitting  Pyers 
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^^^^'  to  be  insolvent  at  the  date  of  the  alienation,  the  debt  was 
Morris  antecedent  to  his  insolvency,  and  the  mortgage  was  executed  in 
SoLLiNG.  pursuance  of  an  antecedent  promise,  made  at  a  time  when  he  was 
The  C.J.  solvent.  Now,  there  is  no  doubt  that  the  Court,  very  naturally 
and  properly,  looks  with  great  suspicion  at  transactions  of 
this  sort,  supported  by  antecedent  verbal  promises.  It  is 
necessary  that  the  Court  should  look  at  them,  not  only 
with  suspicion,  bat  see  that  the  person  who  sets  up  that 
promise  proves  it.  The  onus  being  upon  him  to  prove  it, 
he  must  not  only  do  so,  but  must  shew  further  that  at 
the  time  the  transaction  was  bona  fide,  and  that  the  carrying 
into  effect  of  that  promise  has  not  been  postponed  purposely 
in  order  to  defeat  or  injure  the  other  creditors.  If  the  Court 
entertains  any  doabt  about  the  promise  itself  being  made,  or  as  to 
its  bona  fides,  or  if  it  comes  to  the  conclusion  that  the  promise  was 
made,  but  that  the  carrying  out  of  that  promise  has  been  purposely 
kept  back  in  order  to  injure  the  other  creditors,  the  Court  will 
not  give  effect  to  it.  This  abundantly  appears  in  Ex  parte  Fisher 
(6),  and  Ex  parte  Kilner  (7).  In  the  latter  case,  at  p.  250, 
Lord  Justice  Thesiger  says  : — "  The  respondent  claims  under  a 
bill  of  sale,  which  comprised  the  whole  of  the  debtor's  property, 
and  which  was  given  at  a  time  when  no  advance  of  any  sort  or  kind 
was  made  as  the  apparent  consideration  for  it.  She  relies  upon 
a  prior  agreement,  which,  she  says,  supports  the  bill  of  sale,  on 
the  principle  laid  down  in  Mercer  v.  Peterson  (8),  and  cases  of 
that  class.  Those  principles  are  undoubtedly  binding  upon  this 
Court,  but  I  cannot  shut  my  eyes  to  the  fact  that  their 
application,  in  any  particular  case,  ought  to  be  most  carefully 
guarded,  because  it  cannot  be  disputed  that  they  do,  unless  they 
are  applied  with  very  great  caution,  and  under  the  most  careful 
limitations,  open  the  door  to  very  considerable  frauds.  It 
appears  to  me,  therefore,  right,  that  the  Court  should  require 
from  any  person  setting  up  a  bill  of  sale  executed  under  such 
circumstances  as  those  which  exist  in  the  present  case,  very  clear 
evidence  that  the  agreement  which  is  set  up  for  the  purpose  of 
rendering  the  bill  of  sale  valid,  was  a  bona  fide  agreement,  or,  in 

(6)  7  C)i.  636.  (8)  L.B.  2  Ex.  304  ;  Ibid.  3  Ex.  104. 

(7)  18  Ch.  D.  246. 
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other  words,  using  the  expression  of  Lord  Justice  }fellish  in        ^^^' 
Ex  parte  Fisher  (9),  that  it  was  not  an  agreement  that  the  bill  of      Morbib 
sale  was  to  be  delayed  until  such  time  as  the  trade  should  be  in     Sollino. 
a  state  of  insolvency,  in  order  to  prevent  the  destruction  of  his     '^je  o.J. 
credit,  which    would    result    from    registration."      And   Lord 
Justice  James,  in  the  same  case,  says,  "  Where  a  document  is  set 
up,  which,  on  the  face  of  it,  is  an  act  of  bankruptcy^'  (just  as  in  this 
case  the  document  was  a  preferential  alienation,  and  void  under 
5  Vic.  No.  27),  "  if  it  is  said  that  it  is  not  an  act  of  bankruptcy 
because  it  is  warranted  bv  a  prior  agreement,  the  on^is  prohandi 
is  always  upon  the  person  who  sets  up  the  prior  agreement  to 
prove,  not  only  that  the  agreement  did  exist  in  fact,  but  that  it 
was  in  all  respects  a  bona  fide  agreement," 

Applying  the  principles  to  this  case,  the  Court  has  to  say 
whether  the  agreement  between  Soiling  and  Pyers,  of  July, 
1884,  was  a  bona  fide  agreement.  First,  was  the  agreement 
entered  into?  With  respect  to  that,  we  have  the  evidence 
of  Soiling  and  Pyers,  who  swore  that  it  was,  and  I  do  not  under- 
stand, in  the  way  in  which  the  case  has  been  stated  to  the 
Court,  that  we  are  called  upon  to  question  or  look  into  the  truth 
of  any  fact  which  is  stated  to  be  a  fact.  We  may  draw  inferences 
from  those  facts,  but  I  do  not  think  that  it  was  intended  that  the 
Conrt  should  be  at  liberty  to  question  their  truth.  If  I  recollect 
nright,  the  cross-examination  which  took  place  was  not  for  the 
purpose  of  shewing  that  the  witnesses  were  not  worthy  of  belief, 
but  i-ather  for  the  purpose  of  eliciting  the  whole  of  the  facts. 
Whether  that  be  so  or  not  I  do  not  think  where  two  witnesses 
swear  to  a  particular  fact  having  existed,  and  there  being  no 
evidence  to  the  contrary,  we  are  called  upon  to  say  that  the 
witnesses  are  inventing  the  statement,  though  we  may  see 
certain  documents  which  may  create  suspicion  in  our  minds. 
Next,  if  the  agreement  was  made,  was  it  a  bona  fide  agreement, 
or  was  it  made  for  the  purpose  of  defeating  and  delaying 
creditors  ?  Here  the  Court  is  of  opinion  that,  though  the 
matter  is  one  which  gives  rise  to  suspicion,  and  a  case 
which,  if  it  had  been  more  fully  inquired  into  at  the  outset, 
might  have  had  a  different  result,  yet  it  is  impossible  for  us 

(9)  7  Ch.  644. 
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1890.  to  say  that  there  are  any  facts  from  which  we  should  be  justified 
Morris  in  drawing  the  inference  that  this  agreement  was  entered  into  for 
SoLLiNo.  ^^^  purpose  of  delaying  the  giving  of  the  bill  of  sale  until  such 
The  CJ  ^^^^  8,8  Pyers  might  be  insolvent.  I  do  not  think  we  are 
entitled  to  draw  any  inference  of  that  kind,  nor  can  we  say 
that  there  has  been  any  undue  delay  on  the  part  of  Soiling  in 
not  having  this  transaction  brought  to  completion.  There 
was  evidence^  and  this  brings  the  case  within  the 
decision  in  Ex  parte  Rauxwell  (10),  that  months  previously  to 
February,  1886,  and,  therefore,  months  before  there  was  any 
knowledge  on  the  part  of  any  person  that  Pyers  was  in  di£Bculties, 
Soiling  asked  that  the  agreement  should  be  carried  out, 
and  a  mortgage  given  over  the  vessel.  It  may  be  that  Pyers 
ought  to  have  carried  out  his  agreement  sooner  than  he 
did,  but  according  to  his  evidence  Soiling  was  continually 
asking  him  to  do  so.  Under  these  circumstances  the  case 
appears  to  fall  within  Ex  parte  Hauxwell  (10),  and  there  being 
no  evidence  to  shew  that  the  agreement  was  not  bona  fide  the 
Court  is  unable  to  say  that  there  has  been  delay  for  the 
purpose  of  injuring  other  creditors.  Under  these  circumstances 
the  verdict  must  be  set  aside  and  entered  for  defendant. 

WiNDKYKR,  J.,  and  SiB  Geobgk  Innks,  J.,  concurred. 

Rule  absolute.  Verdict  to  he 
entered  for  the  defendant,  with 
costs. 

Attorneys  for  plaintiff  :  Stephen,  Jaques  ^'  Stephen. 

Attorney  for  defendant  :  C,  C.  Bead. 
(10)  23  Ch   Div.  026. 
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Creditors  Remedies  Act,  19  Vie.  No.  12 — Foreign  Judgment — Submission  to  foreign        j^yj^g  4^ 

juHsdiciion — Power  of  Court  to  grant  costs. 

The  C.J. 

The  defendant,  a  resident  of  New  South  Wales,  and  a  member  of  the  plaintiff       Innes  J. 
company  which  was  incorporated  in  Victoria,  was  sued  in  the  Supreme  Court  of  *"^ 

Victoria  for  calls  made  by  the  company,  and  served  in  Sydney  with  a  writ  of         ^ 
gammons  specially  endorsed  for    service  out  of   the  jurisdiction  undi^r  the 
provisions  of  a  Victorian  Act  of  Parliament.     He  caused  an  appearance  to. 
be  entered  to  the  writ,  but  judgment  was  signed  against  him  in  default  of 
defence. 

Held,  that  the  judgment  so  obtained  could  be  enforced  in  New  South  Wales, 
under  the  19  Vic.  No.  12.  Where  a  defendant  voluntarily  appears  in  a  foreign 
jurisdiction  he  at  once  renders  himself  amenable  to  that  jurisdiction,  and  if  a 
judgment  be  afterwards  obtained  against  him,  without  fraud,  he  has  no  defence 
to  such  judgment  when  sued  opon  it  in  the  country  of  his  residence. 

The  Court  has  no  power  under  the  19  Vic.  No.  12  to  grant  costs. 

This  was  an  application,  which  had  been  referred  by  Stephen, 
J.,  in  Chambers,  to  the  Full  Court,  for  leave  to  issue  execution, 
under  the  19  Vic.  No.  12,  upon  the  memorial  of  a  judgment 
obtained  in  Victoria  for  the  sum  of  310Z.  8^.  Id, 

The  plaintiffs  were  a  company  incorporated  in  Victoria,  and 
their  registered  office  was  in  Melbourne.  The  defendant  was  a 
member  of   the  plaintiff   company,  and  was  registered  as  the 
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holder  of  5950  shares.  Two  calls  were  made,  of  which  notice 
was  given  to  the  defendant.  He  failed  to  pay  the  calls,  and  the 
plaintiff  company  thereapon  brought  an  action  against  him  in 
the  Supreme  Court  of  Victoria,  to  recover  the  amount  due. 
A  writ  of  summons  specially  endorsed  for  service  out  of  the 
jurisdiction  was  issued  out  of  the  Supreme  Court  of  Victoria, 
under  the  provisions  of  the  Act  of  Parliament  of  Victoria,  No. 
761,  entitled  the  Judicature  Act  of  1888,  and  the  writ  was  served 
personally  on  the  defendant  in  Sydney.  The  defendant,  by  his 
attorney  in  Melbourne,  entered  an  appearance  in  the  action,  but 
having  failed  to  deliver  any  defence,  judgment  was  entered  for 
the  plaintiffs,  and  on  this  judgment  the  plaintiffs  now  sought  to 
issue  execution  in  this  colony. 

From  the  time  when  he  became  possessed  of  the  shares  until 
the  present  time  the  defendant  had  resided  in  New  South  Wales, 
and  had  never  either  permanently  or  temporarily  resided  in 
Victoria. 

A  memorial  of  the  Victorian  judgment  had  been  duly  filed 
in  accordance  with  the  19  Vic.  No.  12.  This  memorial  was 
signed  ''Duffet,  Brown  and  McCulloch,  plaintiffs*  solicitors." 
Messrs.  Duffet,  Brown  and  McCulloch  were  the  solicitors  in 
Melbourne  of  the  plaintiff  company.  The  summons  was  issued 
upon  the  application  of  the  above-named  company,  and  the 
motion  to  the  Court  was  made  by  counsel  instructed  by  Mr.  P.  J. 
Uourigan,  who  stated  in  his  affidavit  that  he  was  the  agent  of 
Messrs.  Duffet,  Brown  and  McCulloch,  the  solicitors  for  the 
plaintiffs. 


Daviea,  in  support  of  the  motion.  The  judgment  can  be 
enforced  in  this  colony  because  the  defendant  was  sued  as  a 
member  of  a  company  incorporated  in  Victoria.  There  is  no 
absolute  authority  for  this  contention,  but  the  cases  go 
some  way  towards  that  effect:  The  Bank  of  Atiatralcuna  v. 
Harding  (I). 


[Innks,  J.     That  is  hardly  the  point, 
him  out  of  the  Victorian  jurisdiction.] 


The  writ  was  served  on 


(1)  9  C.B.  661, 
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At  any  pate  he  appeared  to  that  writ  and  thereby  gave  the        1^^- 
Victorian  Court  jurisdiction.     If  he  wished  to  set  this  up  he    Victobia:* 
should  have  moved  in  the  Victorian   Court  to   set  aside   the     stophan 

writ.  Photo. 

LiTHO.  Co. 

The  principles  on  which  the  Court  will  act  in  determining  v. 

whether  execution  will  issue  are  those  which  governed  the  Court 
in  England  with  respect  to  enforcing  foreign  judgments ;  the 
question  in  either  case  depending  on  whether  the  foreign  Court 
had  jurisdiction.  In  cases  where  a  defendant  does  not  reside 
within  the  jurisdiction  of  a  Courts  he  can  yet  give  it  jurisdiction 
by  voluntarily  appearing  to  a  process  issuing  out  of  it.  The 
reasons  given  by  the  different  Judges  in  their  decisions  in 
The  Brisbane  Fishery  Oo.  v.  Emerson  (2)  clearly  shew  this.  In 
that  case  the  defendant  was  sued  in  Queensland  on  a  contract 
made  there  and  served  with  process  in  Sydney ;  to  this  he 
entered  no  appearance^  and^  upon  a  memorial  of  judgment  being 
filed^  the  Court  refused  to  allow  execution  to  issue^  on  the  ground 
that  the  Court  in  which  judgment  was  obtained  had  no  jurisdiction. 
Martin,  C.  J.,  on  p.  88,  remarked, "  He  did  not  think  fit  to  submit 
to  the  foreign  jurisdiction  as  he  would  have  by  appearing."  The 
judgments  of  Hargrave  and  Faucett,  JJ.,  are  to  the  same  effect. 
In  Forbes  v.  Smith  (3)  it  was  held  that  appearance  by  defendant 
operated  as  a  waiver  of  objection  to  the  jurisdiction,  and  also  in 
Le  Oosse  Brissac  v.  Bathbone  (4),  where  the  defendant  stated 
that  he  appeared  only  to  prevent  his  property  being  seized.  He 
also  quoted  Schibsby  v.  Westenholz  (5),  Gopin  v.  Adamson  (6), 
Rousillon  V.  Rousillon  (7),  per  Fry,  J.,  at  p.  371 ;  Smith's  L.  C, 
vol.  2,  pp.  846  et  seq.  ;  Pigott  on  Foreign  Judgments,  2nd  Ed., 
p.  160. 

Salomons,  Q.C.,  and  Edmunds,  for  the  defendant.  First,  this 
application  is  not  made  by  the  '^  party  or  his  attorney,'^  within 
sec.  8.  Sec.  2  provides  that  the  memorial  shall  be  signed  by  the 
party  or  his  attorney,  and  it  is  signed  by  the  plaintiffs'  attorneys 
in   Victoria.      Then  sec.  3  says  that  the  application  must  be 

(2)  Knox  80.  ^5)  L.R.  6  Q.B.155. 

(8)  10  Ex.  717.  (6)  L.E.  9  Eq.  846. 

(4.)  30  L.J.  Ex.  238.  (7)  14  Ch.D.  351. 
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Victorian   made  by  Mr.  Hourigan,  who  states  that  he  is  the  agent  for  the 

Stbphan     Victorian  attorneys.     The  application  is,  therefore,  the  applica- 

Photo.      ^Qn  Qf  ijIjq  Victorian  attorneys,  and  the  Court  cannot  entertain 

r.  it.     Mr.  Hourigan  is  not  acting  as  an  attorney  of  this  Court,  but 

as  the  agent  for  a  Victorian  firm.     Delegatus  not  potest  delegare, 

and   the  plaintiffs*   attorneys  in    Victoria   cannot    appoint  an 

attorney  to   act   for   their   principals   in   this   colony.      If    we 

succeed  we  could  not  get  our  costs  out  of  Mr.  Hourigan,  and  the 

plaintiffs   are   not   in  the   colony.      (This  point,  however,  was 

abandoned.) 

Secondly,  the  judgment  sought  to  be  enforced  is  invalid.  The 
Legislature  of  Victoria  by  passing  an  Act  authorising  the 
service  of  a  writ  out  of  the  jurisdiction,  cannot  confer  upon  their 
Courts  the  power  tg  pronounce  against  a  resident  of  this  colony 
a  judgment  which  is  binding  outside  the  jurisdiction  in  which  it 
is  pronounced,  and  the  fact  that  the  defendant  appeared  to  the 
writ  is  absolutely  immaterial.  The  Victorian  Act  authorising- 
service  of  a  writ  in  this  colony  is  absolutely  void,  and  of  no 
effect.  The  point  has  never  yet  been  decided,  and  as  it  is  a  matter 
of  such  great  importance,  the  plaintiff  should  be  made  to  bring* 
an  action  here  on  the  judgment,  so  that  we  could  carry  the  point 
to  the  Privy  Council.  The  19  Vic.  No.  12  is  not  peremptory, 
it  gives  the  Court  a  discretion. 

A  colonial  Legislature  is  the  creation  of  the  English  Legisla- 
ture, and  its  powers  are,  therefore,  limited  to  the  boundaries  of 
the  colony.  And  since  the  Victorian  Act  is  void,  the  Victorian 
Court  had  no  jurisdiction,  and  the  defendant  could  not  give  it 
jurisdiction  by  appearing.  A  sheer  nullity  cannot  be  waived. 
He  may  have  appeared  simply  to  contest  the  jurisdiction,  bat 
whether  this  was  so  or  not  does  not  appear.  If  he  had  gone 
on  and  defended  the  action  right  through  he  might  then, 
perhaps,  be  estopped,  or  if  our  Legislature  had  in  any  Act 
recognised  the  right  of  foreign  Courts  to  serve  process  in 
this  colony,  but  there  is  no  mention  of  such  a  thing  in 
the  Creditors  Remedies  Act,  Schibsby  v.  Westenholz  (5), 
Oeneral  Steam  Navigation  Co.  v.  Guillou  {8),  Brisbane  Oyster 
Co,  V.  Emerson  (2). 
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[The  Chief  Justice.  The  question  is,  did  the  defendant  by 
appearing  attorn  to  the  foreign  jurisdiction  ?  If  he  did,  we 
mnst,  by  the  comity  of  nations^  give  effect  to  the  judgment.  11 
he  did  not^  wo  are  not  bound  to  do  so.  See  Forbes  V.  Smith  {S), 
Taylor  Y.  Best  {9).'] 

The  comity  of  nations  has  nothing  to  do  with  it.  A  sovereign 
State  can  enforce  its  authority  over  its  subjects  wherever  they 
are^  bat  a  colony  has  no  such  power. 

Our,  adv.  vulL 

On  the  4th  of  August, 

The  Chief  Justice.  This  was  an  application  on  the  part  of  the 
plaintiffs  nnder  the  19th  Yic.  No.  12  for  leave  to  issue  execution 
upon  a  judgment  which  the  plaintiffs  had  obtained  against  the 
defendant  in  the  Supreme  Court  of  the  colony  of  Victoria.  It 
appeared  from  the  memorial  of  the  judgment,  as  also  from  the 
affidavits,  that  the  defendant  was  a  shareholder  in  the  plaintiff 
company,  and  that  as  such  shareholder  he  was  sued  in  Victoria 
(the  plaintiff  company  being  a  company  incorporated  in  Victoria) 
for  certain  calls  which  the  company  had  made  and  which  the 
defendant  had  failed  to  pay.  The  defendant  was  a  resident  of 
this  colony  and  was  here  served  with  the  writ  of  summons  in  the 
action  issuing  out  of  the  Supreme  Court  of  Victoria.  To  this 
writ  of  summons  the  defendant  caused  an  appearance  to  be 
entered  by  his  attorney  in  Victoria,  and  notice  of  such 
appearance  was  served  upon  the  plaintiffs.  The  defendant  did 
not  farther  defend  the  action,  and  judgment  passed  against  him 
for  the  amount  sued  for,  as  in  default  of  defence.  The 
defendant  hasL  shewn  cause  against  execution  being  issued  upon 
this  judgment,  and  contends  that  as  he  is  a  resident  of  this  colony, 
was  not  in  Victoria  when  the  action  commenced,  was  served  with 
the  writ  in  this  colony,  and  as  the  cause  of  action  arose  in 
Victoria,  he  is  not  amenable  to  the  jurisdiction  of  the  Victorian 
Court,  notwithstanding  that  he  voluntarily  appeared  in  that 
Coort,  and  therefore  this  Court  should  not  allow  execution  to 
issue  against  him  under  the  19th  Vic.  No.  12,  and  he  relies  upon 
(8)  11  M.  &  W.  877.  (9)  14  C.B.  4,S7. 
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the  decision  of  this  Court  in  the  case  of  the  Brisbane  Oyster 
Company  v.  Emerson  (2),  in  support  of  this  position,  and  argues 
that  although  in  that  case  the  defendant  did  not  appear  in  the 
Queensland  Court,  yet  this  fact  makes  no  difference. 

I  am  of  opinion  that  this  case  is  completely  concluded  by 
authority,  and  that  it  is  clear  that  where  a  defendant  voluntarily 
appears  in  a  foreign  jurisdiction  he  at  once  renders  himself 
amenable  to  that  jurisdiction,  and  if  a  judgment  be  afterwards 
obtained  against  him  without  fraud  he  has  no  defence  to  such 
judgment  when  sued  upon  it  in  the  country  of  his  residence.  It  will 
be  found  that  in  all  cases  of  pleas  of  want  of  jurisdiction  to  a  foreign 
judgment  one  of  the  allegations  in  the  plea  is  that  the  defendant 
did  not  appear  in  the  foreign  Court.  See  the  pleas  in  Ferguson 
V.  Mahon  (10).  In  that  case  counsel  argued  that  not  only  should 
the  defendant  state  that  he  had  not  appeared,  but  that  he  should 
further  state  that  no  appearance  had  ever  been  entered  for  him. 
Littledale,  J.,  at  once  pointed  out  that  would  have  been  an 
appearance  if  entered  by  proper  authority.  See  also  the  pleas  in 
Vallee  v.  Dumergue  (11),  Meeus  v.  Thellusson  (12),  Schibsby  v. 
Westenhoh  (5),  and  Copin  v.  Adamson  (18).  This  point, 
however,  appears  to  me  to  have  been  expressly  decided  upon  de- 
murrer, in  the  case  of  8heehy  v.  The  Professional  Life  Assurance 
Company  (14) .  That  was  an  action  upon  a  judgment  obtained  in  the 
Irish  Courts.  The  Irish  Court,  following  their  practice,  had  directed 
substitution  of  the  service  of  the  writ  of  summons  upon  an  agent 
of  the  defendants  who  did  not  appear.  The  plaintiffs,  therefore, 
according  to  the  practice,  entered  an  appearance  for  the 
defendant.  The  plea  to  the  action  upon  the  judgment  set  out  these 
facts,  but  did  not  allege  that  the  defendants  did  not  themselves 
appear.  Maule,  J.,  in  18  C.B.,  at  p.  800,  said: — ''The  plea  is 
clearly  bad;  we  cannot  infer  from  it  the  non-appearance  of  the 
defendants  in  the  Irish  Court.  It  is  perfectly  consistent  with  the 
plea  that  the  process  in  that  action  came  to  the  knowledge  of  the 
defendants  and  that  they  duly  appeared  thereto.^'  This  decision 
was  affirmed  upon  appeal  in  3  C.B.  N.S.  597.    At  p.  609  Erie,  J. 

(10)  11  Ad.  k  El.  179  (IS)  LB.  9  Ezch.  345. 

(11)4.  Ezch.  290.  (U)  13 C.B.  800,  2  C.B.  N.S.  211. 

(12)  8  Ezch.  638. 
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says:  '^I  liave  always  understood  that  the  only  ground  upon  1890. 
which  our  Court  can  refuse  to  give  effect  to  a  foreign  judgment 
ia  that  the  whole  foundation  of  the  proceeding  in  the  foreign 
Court  fails."  The  foundation  fails  where  the  foreign  judgment 
has  been  obtained  by  frauds  or  where  it  has  been  obtained  in  a 
way  contrary  to  natural  justice^  as  when  the  defendant 
has  had  no  notice  given  to  him  of  the  proceedings 
taken  against  him^  or  where^  as  in  the  Brishane  Oyster  Oompany^s 
case  (2)  and  in  Schibsby  v.  Westenholz  {h),  the  defendant  is  in 
no  way  amenable  to  the  jurisdiction  of  the  foreign  Courts  but  if 
he  has  once  voluntarily  appeared  in  that  Court  he  becomes 
amenable^  and  then  there  becomes  a  good  foundation  for  the 
subsequent  proceedings  against  him.  In  Taylor  v.  Best  (9)  a 
secretary  of  legation^  who  had  all  the  privileges  of  an  ambassador^ 
appeared  voluntarily  to  an  action  brought  against  him  and 
others.  He  then  applied  to  have  his  name  struck  out  of 
the  proceedings  on  the  ground  of  privilege.  This  was 
refused  upon  the  ground  that  by  his  voluntary  appearance 
he  had  attorned  to  the  jurisdiction.  So^  in  Forbes  v. 
Smith  (3)^  the  appearance  of  the  defendant  to  the  writ 
was  held  to  give  the  Court  jurisdiction  over  him  and  the 
case  which  they  could  not  otherwise  possess.  See  also  Staniforth 
V.  Richmond  (15)^  which  is  to  the  same  effect.  In  BousilUm  v. 
Bousillon  (16),  Fry,  J,,  after  reviewing  the  cases  of  Schibsby  v. 
Westenholz  {&),  and  Gnpin  v.  Adamson  {6),  enumerates  the 
circumstances  (six  in  number)  which  have  been  held  to  impose 
upon  a  defendant  the  duty  of  obeying  the  decision  of  a  foreign 
Court ;  amongst  these  he  states  the  case  where  the  defendant  has 
voluntarily  appeared.  So^  in  2  Smith's  Leading  Ca^es,  at  p.  821^ 
appearance  is  stated  as  one  of  the  matters  by  which  a  defendant 
submits  himself  to  a  foreign  jurisdiction. 

It  has  been  thought  that  some  observations  by  Blackburn,  J.,  in 
Schibsby  v.  Westenholz  (6)  upon  the  case  of  the  General  Steam  Navi- 
gation  Company  v.  Omllou  (8),  has  thrown  some  doubt  upon  the 
effect  of  an  appearance ;  when  these  observations  are  examined^ 
they  will  be  found  to  do  nothing  of  the  kind.  And  Mr.  Baron 
Amphletty  when  commenting  upon  these  observations  in  Gopvn  v. 

(15)   13  W.B.  724.  (16)    14.  Ch.  D.  at  371. 
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Victorian  them.     What  Blackburn,  J.,  was  alluding  to  was  an  appearance 

Stbphan  ^^*  entirely  voluntary,  as  where  a  defendant  only  comes  in  to  try 

Photo,  to   save    some    property  in   the  hands   of  a  foreign   tribunal 

LiTHO.  Co.  -i.  .1.  .  , 

proceedmg  in  rem ;  and  it  was  in  such  a  case  as  that  the 
question  as  to  the  effect  of  appearance  was  left  open  and  no 
The  C.J.  opinion  was  expressed.  But  here,  where  the  appearance  was 
purely  voluntary,  it  appears  to  me  that  there  is  no  doubt  as  to 
the  law  applicable  to  the  case ;  and  I  am  accordingly  of  opinion 
that  the  application  to  issue  execution  upon  this  judgment  under 
the  provision  of  the  19  Yic.  No.  12,  should  be  granted. 

Innes,  J.,  concurred  with  the  judgment  delivered  by  the. Ohief 
Justice, 

Stephen,  J.  I  should  probably  not  have  added  any  remarks, 
but  for  the  argument  that  the  statute  19  Yic.  No.  12  was 
never  intended  to  meet  the  case  of  judgments  obtained 
against  persons  outside  the  jurisdiction  of  the  foreign  Court  at 
the  time  of  writ  issued,  and  the  denial  of  the  power  of  one  colony 
to  issue  a  writ  and  serve  it  in  another.  If  the  latter  argument 
means  only  this — that  enactments  authorising  such  service  have 
no  effect  beyond  the  limits  of  the  colony,  that  is  true  enough. 
But  the  question  is,  whether  the  colony  in  which  the  writ  is 
served  will  give  effect  to  judgments  founded  upon  such  service. 
It  is  clear  that  our  Courts  have  not  confined  the  Bcope  of  19  Yic. 
No.  12  to  judgments  upon  writs  served  within  the  jurisdiction  of 
the  Court  out  of  which  the  process  issued.  This  appears 
clearly  from  the  decision  in  Berry  v.  Shead  (17),  as  well  as  from 
the  judgment  of  the  dissenting  Judge,  Sir  James  Martin,  So  that 
we  are  brought  to  the  question  disposed  of  by  his  Honour  the 
Chief  Justice  in  the  judgment  just  read.  I  am  quite  prepared  to 
agree  that  the  defendant  having  appeared  and  taken  no  further 
step,  the  judgment  of  the  Yictorian  Court  was  regular,  and  one  to 
which  effect  may  without  injustice  be  given.  I  think  that  the 
weight  of  authority  and  reason  supports  this  conclusion.  But  I 
do  not  wish  to  rest  my  opinion  either  upon  Taylor  v.  Best  (9),  or 

(17)  7  N.S.W.  isM.  ay. 
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are  given  for  the  decision,  in  addition  to  the  fact  of  appearance,  Victorian 
that  I  cannot  regard  it  as  an  authority  for  the  effect  of 
appearance  alone.  Forbes  v.  Smith  (3)  did  not  raise  the 
question  of  territorial  jurisdiction.  It  was  a  case  of  service  of  a 
writ  issuing  out  of  one  of  the  superior  Courts  upon  a  British 
subject  in  France,  and  all  that  the  Court  held  was  that  he  had 
by  appearing  waived  an  objection  that  the  cause  of  action  had  not 
accrued  within  the  jurisdiction.  It  may  be  worth  mentioning 
that  in  De  Oosse  Brissac  v.  Bathbone  (4),  there  was  a  plea  to  an 
action  on  a  judgment  obtained  in  a  Court  in  France  that  the 
defendant  had  never  been  resident  or  even  present  in  France, 
and  that  the  defendant  had  appeared  in  order  to  prevent  certain 
property  being  seized,  and  that,  if  he  had  not  appeared,  judgment 
might  have  been  signed  against  him  by  default,  and  that  the 
judgment  obtained  was  erroneous.  The  only  question  decided 
by  the  Court  was  that  the  foreign  judgment  was  not 
examinable  on  its  merits,  and  they  held  that  the  plea  was  bad. 
But  if  the  service  had  been  illegal,  and  appearance  had  not 
waived  any  objection  on  that  ground,  the  plea  would  have  been 
good.  The  point  was,  doubtless,  not  taken  nor  argued  ;  but  it 
is  hardly  conceivable  that  it  would  not  have  been  if  there  had 
been  any  probability  of  sustaining  it. 

Davies  asked  for  costs. 


The  Chibp  Justice.  I  think  we  have  no  power  to  give  you 
your  costs.  Our  only  powers  are  under  the  Act,  and  the  power 
to  grant  costs  is  not  therein  expressly  given.  It  may  be,  however, 
that  you  will  be  entitled  to  your  costs  as  part  of  the  costs  of  the 
execution,  but  we  are  not  called  upon  to  decide  the  question  at 
present. 

Application     to     issue     execution 
granted,  without  costs. 

Attorney  for  the  plaintiffs :  P.  /.  Ilourigan. 

Attorney  for  the  defendant :  Mackinlay. 
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J890.  THE  LONDON  CHARTERED  BANK  r.  McMILLAN. 


Bank^Audit  Act  1870,  33  Vic.  No.  1^— Collecting  account— Pitblie  accountant— 

June  2,  Action  to  recover  onser draft — Common  counts. 

Aug.  6, 

Sept.  8.  The  Registrar-General,  as  a  collector  of  public  moneys  and  public  acoountaiit 

rp.     p  J      under  the  Audit  Act,  1870,  opened  an  account  in  his  own  name  as  Begistiar- 

Innes  J.*     O^eneral  in  the  plaintiff  bank.    Into  this  account  was  paid  daily  the  amount 

and  received  in  the  Registrar-General's  Department,  and  at  the  end  of  each  week 

Stephen  J.    the  Registrar-General  transferred  the  total  amount  so  collected  to  the  Treasury 

by  his  cheque  drawn  on  the  account  in  the  plaintiff  bank.     An  overdraft  was 

created  without  the    knowledge  of  the    Registrar- General  by  a  course  of 

embezzlement  and  forgery,  carried  on  by  certain  officers  of  his  department.  The 

cashier  in  that  department  paid  each  day  into  the  bank  a  less  sum  than  that 

actually  collected,  retaining  the   balance.      By  forging  the  signature  of  a 

fictitious  bank  clerk,  it  was  made  to  appear  to  the  Registrar-General,  at  the  end 

of  each  week,  that  the  whole  amount  collected  had  been  lodged  in  the  bank. 

The  Registrar-General  then  drew  a  cheque  for  the  actual  amount  received 

during  the  week,  and  though  the  whole  of  this  amount  had  not  been  lodged 

to  the  account  the  bank  honoured  the  cheques.     In  an  action  on  the  common 

counts  to  recover  the  overdraft  thus  created. 

Held,  that  the  plaintiffs  could  not  recover. 

Dbclaeation.  The  London  Chartered  Bank  sues  William 
McMillan^  the  Colonial  Treasurer  of  the  colony  of  N.S.W.,  who 
has  been  duly  appointed  the  nominal  defendant  herein,  for  money 
payable  by  the  Goyernment  of  the  said  colony  to  the  plaintiffs 
for  money  lent  by  the  plaintiffs  to  the  said  Government,  and  for 
money  had  and  received  by  the  said  Government  to  the  use  of 
the  plaintiffs,  and  for  money  paid  by  the  plaintiffs  for  the  said 
Government  at  its  request,  and  for  interest  upon  money  due 
from  the  said  Government  to  the  plaintiffs,  and  forborne  at 
interest  by  the  plaintiffs  to  the  said  Government  at  its  request^ 
and  for  money  found  to  be  due  from  the  Government  to  the  said 
plaintiffs  on  accounts  stated  between  them.  The  writ  was 
specially  endorsed — To  amount  of  overdrawn  account,  &c,,  6127L 
68.  2d. 

Plba. — ^Never  indebted. 

The  action  was  tried  on  the  18th  December,  1889,  before 
Foster,  J.,  and  by  consent  a  verdict  was  entered  for  the  plaintiffs^ 
for  the  full  amount  claimed,  with  leave  to  the  defendant  to  move 
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the  Court  to  have  the  verdict  entered  for  him,  the  Court  to  be        i^^- 

at  liberty  to  draw  inferences  of  fact.  Thb  London 

Chabtbrbd 

The  facts  are  fully  stated  in  the  judgment  (and  see  Regina  v.  0. 

HiddiUton,  ante,  vol.  10,  at  p.  280).  McMillan. 

The  defendant  now  moved  the  Court  to  set  aside  the  verdict 
and  enter  it  for  the  defendant  on  the  grounds — (1)  That  the 
defendant  was  entitled  to  a  verdict,  as  on  the  evidence  none  of 
the  causes  of  action  alleged  in  the  declaration  was  proved  ;  (2) 
That  Mr.  Ward,  the  Registrar-General,  having  no  authority  to 
overdraw  the  account,  any  liability  in  respect  of  the  money 
overdrawn  by  him  ca>n  only  be  enforced  against  the  person  who 
drew  and  signed  the  cheques,  that  is  Mr.  Ward  himself ;  (3) 
That  as  to  the  money  sought  to  be  recovered  as  money  had  and 
received  to  the  use  of  the  plaintiffs,  there  was  no  privity  between 
the  plaintiffs  and  the  defendant. 

Salomons,  Q.C.,  and  0.  B.  Stephen,  for  the  defendant.  The 
account  which  was  overdrawn  was  what  is  known  as  a  collecting 
account,  that  is  to  say,  that  the  moneys  received  in  the  Begistrar- 
GreneraPs  department  were  paid  into  the  account  daily,  and  at 
the  end  of  the  week  the  amount  so  collected  was  transferred  to 
the  Treasury  by  a  cheque  drawn  by  the  Registrar-General.  That 
the  account  was  of  this  description  was  known  to  the  bank,  as 
was  also  the  fact  that  the  Registrar-General  had  no  authority  to 
overdraw.  Knowing  that  Ward  had  no  authority  from  the 
Government  to  borrow  money  on  the  account,  the  bank  should 
not  have  honoured  his  cheques,  but  having  done  so,  they  must 
be  taken  to  have  lent  the  money  to  Mr.  Ward  and  not  to  the 
Government  through  the  Registrar-General.  The  bank,  therefore, 
cannot  recover  against  the  Government  as  for  money  lent, 
though  it  may  be  that  they  could  recover  against  Mr.  Ward. 
Had  this  been  an  ordinary  account.  Ward  would  have  been  the 
agent  of  the  Government  to  operate  upon  it,  and  the  Government 
would  have  been  liable  if  Ward  overdrew.  But  the  bank  knew 
this  was  not  the  case,  and  Ward,  being  a  servant  of  the 
Grovernment,  could  only  bind  them  whilst  acting  within  the 
scope  of  his  employment.     That  the  bank  allowed  the  overdraft 
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1890.        to  be  created  is  most  extraordinary,  aud  but  for  the  bank  failings 

Thb  London  to  perform  its  duty  in  calling  the  Registrar  General's  attention 

"b^nk"^  to  the  matter,  the  thing  could  not  have  occurred.     There  is, 

*"•  therefore,  no  equity  or  good  conscience  requiring  the  Government 

to  repay  the  bank. 

[The  Chief  Justice.  The  whole  loss  has  certainly  been 
brought  about  by  the  negligence  of  the  bank.  The  question  of 
their  laches,  however,  is  not  material  in  this  case,  though  it 
might  be  if  the  plaintiffs  were  suing  Ward.] 

On  one  occasion,  before  the  frauds  which  gave  rise  to  the 
overdraft  were  commenced,  the  account  was  overdrawn  to  a  very 
trifling  amount,  and  the  plaintiffs  at  once  gave  notice  of  the  fact 
to  the  Registrar-General.  This  shews  that  the  plaintiffs  were 
fully  aware  of  the  nature  of  the  account,  and  that  in  the 
ordinary  course  of  business  Ward  had  no  authority  to  overdraw, 
and  it  is  therefore  impossible  to  argue  that  the  money  was  lent 
to  Ward  as  representing  the  Government.  There  was  no  privity 
whatever  between  the  Government  and  the  plaintiffs.  Ward,  as 
the  head  of  his  department,  was  personally  responsible  for  all 
the  moneys  collected  by  that  department,  and  when  the  cheques 
drawn  on  the  bank  were  paid  that  liability  was  discharged ;  but 
it  has  nothing  to  do  with  the  Government  that  the  bank  chose 
to  honour  those  cheques  when  there  were  no  funds  to  meet  them. 

Want,  Q.C.,  and  Pring,  for  the  plaintiffs.  The  defendant  can  only 
succeed  by  shewing  that  the  money  was  lent  to  Ward  in  his 
private  capacity,  and  not  as  Registrar-General,  and  this  he 
cannot  shew  in  face  of  the  evidence.  The  plaintiffs  were  aware 
that  Ward  was  Registrar-General,  and  that  the  account  was 
operated  on  by  him  solely  as  a  Government  officer.  The  cheques 
were  public  officers'  pay  cheques,  were  drawn  in  favour  of  the 
Treasury  and  "on  account  of  the  public  service,"  and  were 
signed  by  Ward — not  as  Mr.  Ward,  but  as  Registrar-General.  If 
that  was  not  sufficient  to  inform  the  bank  that  the  cheques  were 
not  drawn  by  Ward  in  a  private  capacity,  I  do  not  know  what 
would  be.  And  if  the  Court  come  to  the  conclusion  that  Ward 
drew  the  cheques  as  a  public  officer  on  account  of  the  public 
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service,  that  the  money  was  paid  to  hira  as  for  the  public  service,        ^^^- 

then  they  must  also  conclude  that  the  money  was  lent  to  the  Thb  London 

Charts SKS 

Government,  and  though  it  was  paid  on  the  order  of  Ward,  it       3^^,^ 
was  done  with  the  knowledge  and  on  the  understanding  that  he   j^^jj^j^^^^j^ 
was  simply  a  conduit-pipe  to  convey  it  to  the  Government. 

[The  Chief  Justice.  Under  which  count  do  you  seek  to 
recover,  for  money  lent,  or  for  money  had  and  received  ?] 

I  claim  it  under  whichever  count  the  Court  think  it  ought  to 
come.  I  am  not  bound  to  tie  myself  down  to  one  count  and 
abandon  the  others.  I  am  inclined  to  think  it  is  money  lent. 
There  was  no  debt  due  from  Ward  to  the  Government ;  he  merely 
collected  moneys  belonging  to  the  Government,  and  passed  them 
on  to  the  Treasury.  Ward  has  had  none  of  the  money ;  it  all 
went  into  the  hands  of  the  cashier  who  committed  the  frauds, 
and  Ward  was  all  along  in  ignorance  that  an  overdraft  existed. 
The  bank  was  authorised  to  pay  cheques  drawn  by  Ward,  and 
there  is  no  evidence  before  the  Court  to  shew  that  the  bank  was 
aware  that  he  had  no  authority  to  overdraw.  But  the  point  is 
not  that  Ward  had  no  authority  to  overdraw,  but  that  the 
cheques  being  drawn  as  they  were,  the  bank  was  led  to  believe 
that  in  honouring  them  they  were  lending  money  to  the  Govern- 
ment. Had  Ward  overdrawn,  and  not  paid  the  money  into  the 
Treasury,  the  question  of  the  scope  of  his  authority  might  then 
come  in,  or  if  he  had  drawn  with  the  knowledge  that  there  were 
no  funds.  It  is  hardly  likely  that  the  bank  would  have  allowed 
Ward  in  his  private  capacity  and  without  security  to  overdraw 
nearly  seven  thousand  pounds. 

On   September   the   8th    the   judgment   of     the   Court    was      Sept.  8. 
delivered  by 

The  Chief  Justice.  This  was  an  action  brought  by  the 
plaintiff  bank  against  the  Government  of  the  colony,  in  which 
the  defendant,  as  the  Colonial  Treasurer,  was  sued  as  a  nominal 
defendant  in  order  to  recover  the  sum  of  61271.  6«.  2c?.,  being 
the  amount  of  an  overdraft  at  the  bank  on  foot  of  an  account 
opened  by  Mr.  E.  G.  Ward,  as  Registrar-General  of  the  colony, 
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^^^-       in    pursuance    of     instructions    received    by    him    from    the 

I'hb  London  Government ;  which  overdraft  had  been  brought  about  in  con- 

Bank       sequence  of  a  long-continued  coarse  of  embezzlement  earned  on 

McMillan    ^^  certain  officers  in  the  Registrar- General^s  Department.    The 

case  was  tried    before   his  Honour    Mr.    Justice   Faster,  when 

certain  evidence  having  been  placed  before  the  Court,  it  was 

agreed  between  the  parties  that  a  verdict  should  pass  for  the 

plaintiff  for  6127Z.  6s,  2d;  leave  being  reserved  to  the  defendant 

to  move  the  Court  to  set  aside  such  verdict,  and  to  enter  a 

verdict  for  him ;  the  Court  being  at  liberty  to  draw  inferences 

of  fact. 

The  plaintiff  bank  was  one  of  the  associated  banks  of  this  city 
which,  on  the  5th  of  January,  1885,  undertook  to  conduct  the 
Government  banking  business  for  the  period  of  five  years.  One 
of  the  duties  undertaken  by  these  associated  banks  was  to  keep 
the  accounts  of  collectors  of  public  moneys  in  Sydney  and  the 
interior,  and  these  being  departmental  accounts,  were  not  to  be 
considered  as  included  in  the  term,  ''  the  general  banking 
account.**  The  relationship  between  the  collectors  of  public 
revenue  and  public  money  in  Sydney  and  the  associated  banks 
was  explained  by  a  letter  written  to  the  chairman  of  that  body 
by  the  Under-Secretary  to  the  Treasury.  This  letter  was  as 
follows  : — Sir, — I  do  myself  the  honour,  in  accordance  with  the 
understanding  come  to  at  the  meeting  of  managers  of  the 
associated  banks  yesterday  in  the  Treasury,  to  hand  you  a  care- 
fully-prepared list  of  all  the  collectors  of  public  revenue  and 
public  moneys  in  Sydney,  showing  the  probable  amount  of  their 
collections  during  the  present  year.  When  the  associated  banks 
have  arranged  amongst  themselves  how  they  desire  these  officers 
to  deposit  their  collections,  some  of  whom  pay  into  the  credit  of 
the  public  account  daily,  while  others  place  their  collections  to 
the  credit  of  a  public  account  in  their  own  names  and  transfer  to 
the  Treasurer  weekly,  I  will  thank  you  to  return  the  list  with 
full  details  of  the  arrangement  decided  upon,  in  order  that  the 
various  officers  therein  named  may  be  informed  and  instructed 
how  to  dispose  of  their  collections  in  future.**  On  the  12th  of 
January,  1885,  the  chairman  of  the  associated  banks  wrote  to 
the  Under-Secretary  to  the  Treasury  acknowledging  the  above 
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letter^  and  returned  a  portion  of  the  list  in  question,  specifying        l^^- 
on    the  list   the   maaner  in  which  the   associated   banks   had  Thb  London 
arranged   to   receive  the  deposits   of   the   collectors  of   public       3^^,^ 
revenue  and  public  moneys  in  Sydney.      By  the  list  it  would   ._  „''• 
appear  that  the  plaintiffs  undertook  to  receive  the  deposits  of 
the  Registrar-General. 

The  Registrar-General  is  a  collector  of  public  moneys  in 
Sydney^  and  as  such  is  a  '^  public  accountant  '^  within  the 
meaning  of  the  first  section  of  the  Audit  Act  of  1870  (83  Vic. 
No.  18),  has  to  perform  the  duties  imposed  upon  him  by  the  1st 
and  2nd  sections  of  that  Act,  and  is  subject  to  the  liabilities 
imposed  by  its  9th  section.  Considerable  sums  of  money  are 
received  in  his  department  in  respect  of  fees,  stamps,  and  several 
other  matters.  These  moneys  are  paid  by  the  public  into  the 
aocountant^s  department,  and  it  was  here  the  embezzlement  in 
question  took  place. 

On  the  19th  of  January,  1885,  a  letter  was  written  by 
the  Under-Secretary  to  the  Treasury,  to  the  Registrar-General, 
which  letter  was  as  follows: — ^*'Sir, — Arrangements  having 
now  been  completed  with  the  associated  banks  for  the  division 
of  the  accounts  of  collectors  of  public  revenue  in  Sydney,  I 
have  the  honour  to  request  that  from  and  after  this  day  you 
will  deposit  your  collections  daily  in  the  London  Chartered  Bank, 
to  the  credit  of  a  public  revenue  account  in  your  own  name, 
and  that  yon  will  pay  the  amount  of  such  deposits  into  the 
Treasury  weekly,  in  accordance  with  the  regulations  published 
in  No.  274  of  the  Government  Oazette  of  the  28th  of  June,  1883." 
Amongst  these  regulations  will  be  found  the  following  : — '^  5. 
It  must  be  distinctly  understood  that  the  head  of  every  depart- 
ment entrusted  with  the  collection  of  public  revenue  is  personally 
responsible  for  its  due  collection,  and  will  be  required  to  sign 
the  attested  account  containing  the  usual  solemn  declaration, 
before  a  magistrate."  "  11.  It  must  be  clearly  understood  that 
the  Government  hold  collectors  of  revenue  generally  responsible 
for  the  due  collections  of  public  money  and  for  their  safe  custody 
till  they  are  paid  into  the  Treasury  or  othenvise  legally 
disbursed.''  12.  *^  Public  moneys  must  not  be  placed  in  banks 
to  private  accounts  but  to  the  public  account  of  the  collector." 
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1890.        This    being    the    position    of    the    Registrar-General    and    his 

The  London  relations  as  a  collector  of  public  moneys  to  the  Government,  Mr. 

Bank       Ward   having   received    the   letter  of  the  19th  January^   1885, 

"•  opened  at  the  plaintiff  bank  an  account  in  his  own  name  as 

Reffistrar-General.     The  course  of  business  seems  to  have  been 
The  C  J. 

as  follows  : — The  accountant  in  the  Registrar-General's  depart- 
ment was  the  actual  recipient  from  the  public  of  the  moneys  paid 
into  that  department.  The  moneys  thus  received  during  the 
day  were  kept  in  a  safe  for  the  night,  and  were  on  the  following 
morning  sent  to  the  bank  to  be  deposited  to  Mr.  Ward's  account. 
Accompanying  this  deposit  was  a  book  which  shewed  the  date  and 
the  amount  of  the  deposit.  That  the  deposit  was  duly  made  was 
certified  by  the  clerk  at  the  bank  writing  his  name  in  this  book 
opposite  the  sum  deposited.  At  the  close  of  the  week  the  six 
several  daily  deposits  made  during  the  week  were  added  together, 
and  a  cheque  was  prepared  for  Mr.  Ward's  signature,  which  was 
for  the  exact  amount  appearing  in  this  book  as  the  total  of  deposits 
during  the  week.  This  cheque  having  been  signed  by  Mr.  Ward, 
was  handed  by  him  to  the  accountant,  who  thereupon  transmitted 
the  cheque  to  the  Treasury.  The  Treasurer,  acting  in  accordance 
with  the  10th  section  of  the  Audit  Act  of  1870,  lodges  this  cheque 
in  one  of  the  banks  keeping  the  ''  public  account "  for  collection, 
whereupon  the  cheque  is  presented  for  payment,  and  the  moneys 
when  collected  are  placed  to  the  credit  of  the  "  public  account.'* 
This  cheque,  when  honoured,  was  supposed  to  completely 
exhaust  the  funds  standing  in  Mr.  Ward's  name  in  the  bank  on 
the  day  of  the  date  of  the  cheque.  This  appears  to  have  been 
the  course  of  business  for  some  years,  and  up  to  the  21st  of 
December,  1887,  when,  as  was  stated  during  the  argument,  the 
first  forgery  was  committed  by  the  writing  of  the  name  of  a 
fictitious  person,  '^  J.  Geo.  Stephenson,"  in  the  space  allotted  for 
the  name  of  the  bank  clerk  in  the  book  shewing  the  daily 
lodgment.  It  would  appear,  however,  from  the  bank  pass-book 
(exhibit  H)  that  the  present  overdraft,  in  respect  of  which  this 
action  is  brought,  commenced  about  the  month  of  August, 
1888,  and  gradually  increased  until,  when  the  frauds  were 
discovered  in  July,  1889,  it  had  reached  the  sura  now  sued 
for. 
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The  way  the  fraud  was  carried  out  and  the  overdraft  created^  1890. 
was  simple  but  effectual.  The  accountant  in  place  of  lodging  The  London 
the  daily  takings  in  the  bank^  lodged  a  smaller  sum,  dishonestly  "fii^^*^ 
retaining  the  difference,  but  as  an  independent  record  of  the  ^• 
daily  takings  was  kept,  the  amount  which  was  really  received  was 
entered  in  the  book,  shewing  the  daily  lodgment  and  a  forged 
signature  of  a  fictitious  bank  clerk  then  attached.  This  book 
was  produced  to  Mr.  Ward,  who  then  signed  the  cheque  for  the 
full  amount  which  had  been  actually  received  during  the  week, 
but  as  this  full  amount  had  not  been  lodged  in  the  bank,  and  the 
bank  nevertheless  honoured  the  cheque,  the  overdraft  was 
necessarily  created.  The  bank  having  been  made  aware  at  the 
outset  that  the  account  opened  with  them  by  Mr.  Ward,  was  only 
an  account  to  which  he  was  to  place  the  daily  collections  of  his 
department,  and  to  transmit  such  collections  weekly  to  the 
Treasury,  and  this  course  of  business  having  gone  on  from 
January,  1885,  to  August,  1888,  without  interruption  except  on 
one  occasion,  when  some  few  pence  only  being  on  that  occasion 
overdrawn  Mr.  Ward  was  properly  made  aware  of  the  fact.  It 
certainly  does  appear  inexplicable  to  us  why  the  bank  should 
have  permitted  an  overdraft  to  exist  for  one  day  without 
reference  to  Mr.  Ward.  What  could  they  have  thought  this 
overdraft  was  for  ?  Presumably  and  as  of  course  not  for  the 
parpose  of  facilitating  embezzlement.  Therefore  the  bank  must 
have  come  to  the  conclusion  that  for  some  occult  reason  Mr. 
Ward,  as  Begistrar-General  and  a  public  accountant,  was  paying 
into  the  Treasury  a  sum  larger  than  that  received  in  his  depart- 
ment, and  as  they  could  not  suppose  the  Treasury  would  be 
ignorant  of  this,  then  that  the  Government  were  in  this  indirect 
and  roundabout  manner  borrowing  money  from  this  bank  in 
order  to  place  such  money  to  the  credit  of  the  "  public  account " 
in  some  other  bank. 

Under  the  provisions  of  the  19th  section  of  the  Audit  Act  of 
1870  it  is  the  duty  of  the  manager  of  the  bank  keeping  the 
*^  public  account "  on  every  day  on  which  such  bank  is  open,  to 
send  to  the  Treasurer  and  Auditor-General  respectively  a  copy 
of  so  much  of  the  debit  and  credit  sides  of  the  "  public  account " 
respectively   as   shall   not    have    been   previously   sent  to   the 
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^^^'  Treasurer  and  Auditor-General,  respectively,  and  this  duty  so 
Thb  London  imposed  by  this  statute  was  made  a  term  of  the  agreement  of 
Bank  ^^^  ^^^  ^^  January  with  the  associated  banks.  The  manifest 
Mcl^LLAN  ^^i®^^  ^^  ^^^^  requirement  is  to  enable  the  Treasurer  and  the 
Auditor-General  to  ascertain  the  exact  position  of  the  "  public 
account "  from  day  to  day,  whether  it  is  in  debit  or  in  credit, 
and  how  much  respectively.  Now  the  Registrar-General's 
account  is  a  departmental  account,  and  is  not  the  ^'public 
account.'*  It  is  not,  therefore,  an  account  coming  within  the 
provisions  of  the  19th  section  of  the -4udi^ -4c^.  If,  therefore, 
an  overdraft  be  permitted  on  this  account,  such  overdraft  would 
not  come  under  the  cognisance  of  either  the  Treasurer  or 
Auditor-General,  and  thus  the  object  of  the  Legislature  in 
passing  the  Audit  Act  of  1870  would  be  defeated.  The  case  for 
the  bank  now  is  that  the  cheques  of  Mr.  Ward,  which  created 
this  overdraft,  were  really  the  cheques  of  the  Government,  Mr. 
Ward  being  an  officer  of  the  Government,  drawing  these  cheques 
as  Registrar-General  on  account  of  the  public  service,  and  that 
although  Mr.  Ward  had  no  authority  to  overdraw  this  account^ 
and  did  not  know  he  was  doing  so,  yet  the  money  paid  on  these 
cheques  was  so  much  money  paid  at  the  request  of  the  Govern- 
ment, and  was  in  fact  money  lent  by  the  bank  to  the  Government, 
which  can  now  be  recovered  in  this  action.  The  defendant,  on 
the  other  hand,  contends  that  Mr.  Ward  as  a  public  accountant 
was  personally  liable  for  all  moneys  received  in  his  department, 
even  though  these,  moneys  did  not  reach  his  hands,  remained  so 
liable  until  the  moneys  reached  the  Treasury ;  that  the  cheques 
in  question  were  received  by  the  Treasurer  in  discharge  of  Mr. 
Ward's  personal  liability  ;  that  the  bank  having  cashed  these 
cheques,  the  liability  of  Mr.  Ward  to  the  Government  has  been 
discharged,  therefore,  and  the  Government  are  not  now  liable 
to  repay  an  overdraft,  the  creation  of  which  they  in  no 
way  authorised — an  overdraft  which  was  not  contemplated 
when  the  letter  of  the  9th  of  January,  1S85,  was  written — 
was  one  which  formed  no  part  of  the  bank's  contract  with 
the  Government  to  permit;  was  contrary  to  the  course  of 
business  which  prevailed  from  the  month  of  January,  1885, 
down  to  the  month  of  August,  1888,  and  was  then  commenced 
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and  persistently  carried  on  without  any  intimation  to  or  from        1890. 
Mr.  Ward.  Thb  London 

We  are  of  opinion  that  the  contention  of  the  defendant  is  ^ban™^ 
correct,  and  that  the  Government  is  not  liable  to  the  bank  in 
this  action.  The  bank,  in  our  opinion,  must  be  taken  to  be 
fully  aware  of  the  position  Mr.  Ward,  as  Registrar-General  and 
public  accountant,  held  with  respect  to  the  Government.  Not 
only  the  letter  of  the  9th  of  January,  1885,  but  also  the  Audit 
Act  of  1870,  informed  them  of  his  position  as  a  public  accountant. 
They  knew  that  their  bank  in  respect  of  this  account  was  merely 
a  bank  to  receive  the  daily  takings  of  the  Registrar-General's 
office,  and  that  the  cheques  which  the  Registrar-General  drew  at 
the  close  of  each  week  was  the  mode  of  transferring  the  moneys 
so  received  by  him  to  the  Treasury,  and  for  which  as  a  public 
accountant  he  was  responsible,  and  accordingly  in  honouring  his 
cheques  they  ought  to  have  known  that  they  were  paying  to  the 
Government  the  moneys  which  had  during  the  previous  week 
been  received  in  the  Registrar-General's  Department,  and 
nothing  more.  This  being  so,  we  think  that  the  money  was 
neither  paid  for  the  Government  at  their  request,  nor  was  it 
money  which  was  lent  to  them. 

There  is  also  a  claim  in  the  declaration  for  money  received  by 
the  Government  to  the  use  of' the  plaintiff.  This  claim  in  our 
opinion  also  fails.  These  cheques  were  not  honoured  in  conse- 
quence of  any  mistake  of  fact,  the  bank  had  not  contracted  to 
grant  an  overdraft,  and  they  could  have  refused  to  honour  these 
cheques  if  they  saw  fit.  The  case  falls  directly  within  the 
proposition  stated  by  Bramwell,  B.,  in  Aiken  v.  Short  (1),  where 
he  says :  ''  In  order  to  entitle  a  person  to  recover  back  money 
paid  under  a  mistake  of  fact,  the  mistake  must  be  as  to  a  fact 
which  if  true  would  make  the  person  paying  liable  to  pay  the 
money  not  where  if  true  it  would  make  it  desirable  he  should 
pay  the  money."  In  the  case  of  Chambers  v.  Miller  (2),  when 
a  clerk  in  a  bank  had  by  mistake  honoured  a  cheque  presented 
across  the  counter  by  a  person  to  whom  it  had  been  paid,  the 
payment  of  which  caused  their  customer's  account  to  be  over, 
drawn  to  the  amount  of  the  cheque  at  least,  it  was  held  that  the 

(1)   1  H.  &  N.  215.  (2)  13  C.B.  N.S.  125. 
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1890.       property  in  the  money  had  passed  to  the  holder  of  the  cheqae^ 
Thb  London  and  that  the  clerk  who>  on  discovering  his  mistake^  retook  the 
Bank   ^  money  had  no  right  to  do  so.     So  here  we  are  of  opinion  that 
*•  the  Registrar-General  and  the  Government  stand  in  the  position 

of  debtor  and  creditor^  that  the  bank  must  be  considered  to  be 
the  bank  of  the  Registrar-General,  and  that  in  honouring  the 
cheque  of  the  Registrar-General  they  were  discharging  that 
which  it  is  now  apparent  was  the  Registrar-GeneraPs  liability 
to  the  Government,  they  cannot  therefore  in  any  form  of  action 
recover  from  the  Government  the  moneys  so  paid  to  the  Govern- 
ment. It  is  said  that  this  is  a  hard  case  upon  the  bank ;  we 
are  unable  to  see  this.  If  the  bank  had  discharged  that  which 
one  mementos  reflection  would  have  pointed  out  to  them  was 
their  plain  and  manifest  duty,  they  would  have  prevented  the 
embezzlement  of  this  large  sum  of  money,  and  perhaps  saved 
more  than  one  person  from  participating  in,  and  others  from 
suffering  by,  the  crime  committed.  It  is  inconceivable  to  us 
why  the  bank  allowed  this  overdraft  to  grow  and  grow  during 
the  long  period  of  1 1  months,  without  one  word  of  inquiry  from 
the  head  of  the  department.  It  is  equally  inconceivable  to  ns 
for  what  purpose  the  bank  thought  this  overdraft  was  required. 
We  are  accordingly  of  opinion  that  the  verdict  should  be  set 
aside,  and  a  verdict  entered  for  the  defendant.  The  rule  for 
this  purpose  is  made  absolute  with  costs. 

Rule  absolute. 

Attorneys  for  the  plaintiffs  :  Macnamara  8^  Norton. 

Attorney  for  the  defendant :  The  Grown  Solicitor. 
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In  re  MACKENZIE  (Moban,  Caveator).  1890. 


Real  Property  Aets,  26  Vie.  No,  9,  «.  23  ;  41  Vic,  No,  18,  s,  4t--0rder  restraining  ^^'  8»  ^2. 
Segistrar-Oenercd— Power  of  single  Judge  to  make  the  0Tder^4t  Vic.  No.  22,  f^^ndeyer  J. 
»•  27.  Stephen  J.' 

and 
A  single  Judge  haa,  propria  vigore,  no  power  to  make  an  order  under  the  RecU      Foster  J. 

Property  Act,  s.  23,  and  the  41  Vic.  No.  18,  8.  4,  restraining  the  Begiatrar-General 
from  bringing  the  land  under  the  Act ;  and  if  he  makes  such  an  order  as  for  the 
Full  Court  in  vacation  or  in  case  of  exigency  under  the  4  Vic.  No.  22,  s.  27,  it 
requires  confirmation. 

Motion  on  behalf  of  the  applicant  for  an  order  directing  the 
Registrar-General .  to  proceed  with  the  application  (to  bring* 
certain  land  under  the  Act)  and  to  issue  a  certificate  of  title,  or 
for  such  further  or  other  order  as  the  Court  should  see  fit  to 
make. 

Thomas  Moran  lodged  a  caveat  on  the  2nd  of  January.  He 
ihen  obtained  from  Stephen,  J.,  in  Chambers,  an  order  under  s.  23 
of  the  Beat  Property  Act,  restraining  the  Registrar-General  from 
further  proceeding.  This  order  was  made  on  the  20th  of  March, 
out  of  term  time,  but  no  application  was  made  on  the  first  day  of 
the  next  term  to  have  it  confirmed  by  the  Court.  The  question 
was,  if  the  order  required  such  confirmation. 

The  caveator  filed  affidavits  setting  out  that  he  was  entitled 
by  possession.  He  also  stated  that  the  order  was  not  made  under 
the  4  Vic.  No.  22,  s.  27,  and  that  it  had  been  the  general  practice 
not  to  have  such  orders  confirmed  when  made  by  a  single  Judge, 
but  that  they  were  always  acted  upon  by  the  Registrar-General 
without  such  confirmation. 

Walker,  for  the  applicant,  in  support  of  the  motion.  The  order 
required  confirmation.  The  application  was  made  under  sec.  23,, 
which  says  that  the  caveat  shall  lapse  unless  the  caveator  "  shall 
have  obtained  from  the  Supreme  Court  an  order  or  injunction  &c." 
It  was,  therefore,  an  order  made  by  a  Judge  exercising  the 
functions  of  the  Court,  and  required  to  be  confirmed.  If  the 
application,  being  made  out  of  term,  was  made  under  the  provisions 
of  the  4  Vic.  No.  22,  s.  27,  still  it  required  confirmation. 
N.S.W.R.,  VoL  XL,  Uw.  S 
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^8^'  Salomons,  Q.O.,  and  C.  B.  Stephen,  lot  the  caveator.   It  required 

Inrt       no  confirmation.   The  section  says  that  the  order  is  to  be  obtained 
Magkbmzix.  "^ 

from  the  Supreme  Court,  and  where  an  Act  of  Parliament  says 

that  the  Court  is  to  make  an  order,  that  means  always  "  the  Court, 
or  in  vacation  a  Judge  thereof/'  unless  there  are  some  words  that 
shew  the  contrary :  Lushes  Practice,  p.  948 ;  Sm^eeton  v.  Collier  (I) 
The  order  was  made  ex  parte  and  as  a  matter  of  course ;  why 
then  occupy  the  time  of  the  Court  in  confirming  it  ?  It  is  a 
matter  of  convenience.  Any  order  whatever  may  be  made  by  a 
single  Judge  under  the  4  Vic.  No.  22,  and  an  order  so  made 
requires  confirmation,  but  we  applied,  under  s.  23  of  the  Heal 
Property  Act,  unassisted  in  any  way  by  the  4  Vic.  No.  22.  If 
sec.  23  had  used  the  words,  "rule  of  Court,"  "Full  Court,"  "in 
open  Court,"  or  "  in  term  time,"  we  should  have  had  to  apply 
under  4  Vic.  No.  22  to  a  single  Judge,  and  then  the  order  would 
have  required  confirmation.  The  word  "  order"  in  sec  23  con- 
notes the  action  of  a  single  Judge.  In  In  re  PhiUipa  (2), 
Stephen,  J.,  held  he  had  power  to  make  an  order  under  41  Vic. 
No.  18,  s.  4. 

Walker,  in  reply.  If  the  application  was  not  made  under  4 
Vic.  No.  22,  then  it  is  purely  a  question  of  the  construction  to  be 
put  upon  the  Real  Property  Act  Looking  through  that  Act,  it 
will  be  seen  that  in  a  number  of  sections,  e.g.,  ss.  82, 109, 123, 126, 
it  uses  the  words  "  Court  or  Judge,"  and  that  in  other  sections  it 
says  "  Court"  or  "  Supreme  Court" 

[Foster,  J.  Must  we  not  take  it  into  consideration  that  the 
Court  may  and  does  exercise  a  vast  number  of  its  functions  by  a 
single  Judge  ?] 

Yes,  but  the  procedure  under  the  Real  Property  Ad  is  entirely 
the  creature  of  the  statute,  and  the  wording  of  the  Act  plainly 
shews  that  the  Legislature,  being  fully  aware  of  that  fact,  so 
framed  it  as  to  shew  in  which  cases  they  meant  the  Court  only 
and  in  which  cases  the  Court  or  a  Judge  to  act.  As  to  Phillips* 
case,  the  Chief  Justice  was  of  a  different  opinion  to  Stephen,  J., 
(1)  1  Ex.  467.  (2)  4fW.N.  14. 
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and  held  he  had  no  power  to  make  an  order  under  41  Vic.  No.  18,       1890. 

8.  4.    See  /n  re  PhiUvps  (3).  Ti^Ve 

Mackenzie. 
[Stephen,  J.    I  only  decided  in  PhUlipa*  case  (4)  that  I  had 

power  to  make  the  order,  in  a  case  of  urgency,  under  the  4  Vic. 

No.  22.] 

On  the  22nd  of  August  the  case  was  further  argued. 

Salomons,  Q,0.  The  Act  does  not  invariably  say  "Court" 
where  it  means  Supreme  Court,  and  "Judge"  where  it  means 
single  Judge.  The  word  Court  in  several  sections  means  Court  or 
Judge.  In  sec.  78  it  refers  to  an  order  of  the  Supreme  Court 
authorising  the  Curator  to  administer,  and  that  order  may  by  the 
11  Vic.  No.  24,  s.  2,  be  made  by  a  Judge.  Then  in  s.  92  the  order 
appointing  a  special  bailiff  is  always  made  by  a  Judge ;  see  also 
88.  107  and  109.  In  s.  121  it  says  Court  or  Judge,  and  in  s.  122  in 
reference  to  the  same  proceeding  the  word  Court  is  used.  He 
referred  to  Ex  pwrte  SaiUie  (5),  Banks  v.  Norris  (6). 

Even  if  we  made  a  mistake  in  not  getting  the  order  confirmed, 
the  Court  will  not  order  the  Registrar-General  to  issue  a  certifi- 
cate. We  have  filed  affidavits  shewing  a  possessory  title :  that 
we  lived  on  and  fenced  the  land.  It  has  been  held  by  the  Privy 
Council  in  Manning  v.  The  Commissioner  of  Titles  (7),  under  the 
Transfer  of  Land  Act  of  Western  Australia,  which  is  similar  to 
our  Seal  Property  Act(aee  ss.  16  and  19),  that  the  Registrar  does 
not  become  a  mere  machine  for  registration  in  case  no.  caveat  is 
lodged  within  the  proper  time,  but  that  he  may  refuse  to  register 
if  he  finds  from  fresh  information  or  on  reconsideration  that 
doubt  is  thrown  on  the  title  of  the  applicant. 

[WiNDEYEB,  J.  Sec.  23  is  amended  by  sec.  4  of  the  41  Vic.  No. 
18,  and  in  the  amending  section  the  word  Court  clearly  means 
Full  Court.  Must  not  this  be  taken  as  a  legislative  declaration  of 
the  meaning  of  Supreme  Court  in  sec.  23  ?] 

Walker.  Yes,  that  is  in  my  favour.  The  "  said  Court "  refers 
to  the  "  Supreme  Court,"  for  the  opinion  of  which  a  case  may  be 
stated,  i.e.,  the  Full  Court. 

(3)  4  W.N.  70.  (6)  11  N.S.W.  L.R.  77. 

(4)  4  W.N.  14.  (7)  15  Ap.  Oas.  at  200. 

(5)  5  S.C.R.  17. 
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^^^*  WiNDEYEB,  J.   It  appears  that  the  caveator  in  this  case  applied 

In  re       ^  a  Judge  in  Chambers,  and  obtained  under  the  23rd  section  o£ 
Maokenzib. 

the  Real  Property  Act  an  order  to  restrain  the  Registrar-General 

from  bringing  the  land  which  was  the  subject  of  the  dispute 
between  the  parties  under  the  provisions  of  the  Act.  The  appli- 
cant Mackenzie  now  asks  the  Court  to  direct  the  Registrar-General 
to  proceed,  alleging  that  inasmuch  as  the  order  restraining  the 
Registrar-General  was  not  obtained  from  the  Full  Court,  but  from 
a  Judge  in  Chambers,  and  was  not  confirmed,  it  was  entirely 
nugatory,  as  the  Judge  had  no  power  to  make  such  order.  In 
support  of  this  contention  the  applicant  relies  upon  the  wording 
of  the  23rd  section  of  the  Real  Property  Act,  and  contends  that 
the  words  "  Supreme  Court "  in  that  section  mean  an  order  or 
injunction  of  the  Full  Court.  The  question  which  we  have  to 
determine,  therefore,  is  whether  these  words  "  Supreme  Court  ** 
mean  the  Court  in  its  collective  capacity  as  a  Court,  or  whether 
they  might  mean  an  order  by  a  Judge  in  Chambers.  In  support 
of  the  contention  against  the  argument  of  the  applicant,  the  case 
of  Smeeton  v.  Collier  (8)  has  been  referred  to,  and  were  it  not  for 
the  provisions  of  the  4th  section  of  the  Real  Property  AmendmeTU 
Act,  41  Vic.  No.  18,  considerable  diflBculty  might  arise  as  to  the 
meaning  of  these  words.  The  general  principle,  no  doubt,  is  that 
where  powers  are  given  to  the  Court  by  statute,  unless  there  are 
restraining  words  shewing  that  the  Legislature  did  not  intend  the 
Court  to  act  through  a  Judge  (as  it  very  often  does  in  the  adminis- 
tration of  its  powers),  a  single  Judge  must  be  taken  to  have 
jurisdiction  given  to  him  to  exercise  the  powers  which  were  given 
generally  to  the  Court.  A  number  of  sections  of  the  Act  have 
been  referred  to  as  shewing  that  the  words  "  Supreme  Court "  do 
not  always  mean  throughout  the  Act  the  Court  sitting  as  a  Court, 
but  must  be  sometimes  taken  to  mean  the  Court  acting  through 
a  single  Judge.  No  doubt  some  difficulty  is  caused  by  the  way 
in  which  the  words  **  Supreme  Court "  are  used  in  the  different 
sections  of  the  Act,  and  in  the  78th  section  the  words  are  certainly 
used  in  such  a  way  that  considerable  force  miglit  be  given  to  that 
argument,  inasmuch  as  in  that  section  the  words  are  used  with 
reference  to  the  exercise  of  powers  by  the  Court,  which  we  know 
in  the  case  referred  to  are  exercised  by  a  single  Judge. 

(8)  1  Ex.  457. 
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However,  whatever  difficulties  might  arise  in  consequence  of       ^^^- 
endeavouring  to  interpret  the  meaning  of  the  words  "  Supreme       ^^  »•« 
Court"  in  the  23rd  section  by  reference  to  the  use  of  the  same  words 
in  the  other  portions  of  the  Act,  it  appears  to  the  Court  that  these     *^****y**' 
difficulties  are  got  over  by  reference  to  the  4th  section  of  41  Vic. 
No.  18  (the  amending  Act),  to  which  I  called  the  attention  of  the 
learned  counsel.   When  we  examine  the  4th  section  of  the  Act,  it  is 
quite  clear  that  it  must  be  read  in  conjunction  with  the  23rd  section 
of  the  original  Act.    The  4th  section  of  the  amending  Act  was 
introduced  to  get  over  certain  difficulties  which  arose  in  conse- 
quence of  the  provisions  of  the  23rd  section  not  contemplating  the 
case  where  a  party  might  be  in  a  position  in  which  it  was 
impossible  for  him  to  take  proceedings  by  action  of  ejectment  to 
establish  his  title.  The  4th  section  provides  that  "where  any  caveat 
against  an  application  to  bring  land  under  the  principal  Act  shall 
have  been  lodged  in  pursuance  of  the  21st  section  by  any  person 
(hereinafter  called  the  caveator)  claiming  such  land  or  portion 
thereof  or  any  interest  or  lien  therein  adversely  to  the  applicant  it 
shall  not  be  necessary  for  such  caveator  to  take  proceedings  in 
any  Conrt  to  establish  such  claim,  but  the  applicant  may  state  a 
ease  for  the  opinion  and  direction  of  the  Supreme  Court  upon  the 
matter  and  the  caveator  may  apply  to  the  said  Court  for  an  order 
restraining  the  Registrar-General  as  provided  by  the  23rd  section 
from  proceeding  until  further  order  of  the  Court,"  &c.    Now,  it  is 
quite  clear  that  when  the  4th  section  allows  the  applicant  to  state 
a  case  for  the  opinion  of  the  Supreme  Court,  the  Court  in  its 
collective  capacity  as  a  tribunal  is  alluded  to,  and  it  is  also 
quite  clear  that  the   words   "  the  said   Court "  in  the  latter 
part   of   the   section  quoted  refer    to  the    Supreme  Court   as 
described    in  the  previous  part    of    the  section;    and   there- 
fore the    4th    section  is    a    legislative    interpretation    of  the 
meaning   of  the  words  "Supreme  Court"  in  the  23rd  section, 
because  it  says  that  the  caveator  may  apply  to  the  said  Court  for 
an  order  on  the  Registrar-General  as  provided  by  the  23rd  section, 
the  words  shewing  clearly  that  the  Legislature  contemplated 
that  the  application  to  be  made  under  the  23rd  section,  and  the 
order  or  injunction  which  might  be  issued  under  it  was  an  order 
or  injunction  of  the  Supreme  Court,  and  not  of  a  Judge.    That 
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18^*       being  so,  all  difficulty  is  at  once  got  over,  and  the  Court  is  bound 

In  re       to  take  the  legislative  interpretation  of  the  words  "Supreme  Court " 
Mackenzie.  o  i.  i. 

in  the  23rd  section,  as  declared  in  the  4th  section  of  the  amending 
^^  '  Act.  A  furtlier  perusal  of  the  section  goes  to  shew  still  more  clearly 
that  the  word  "  Court "  meant  throughout  that  section  the  Court  in 
its  collective  capacity.  And  it  further  appears  to  Mr.  Justice 
Foster  and  myself,  though  not  so  clearly  to  his  Honour  Mr. 
Justice  Stephen^  that  this  order,  which  was  obtained  from  a  Judge 
in  Chambers,  being  one  which  he  had  no  power  to  grant,  can 
not  avail  the  caveator  in  any  way  at  all.  The  only  order  which 
would  keep  the  caveator's  rights  alive  must  be  a  valid  order,  and 
not  one  which  was  bad  from  the  beginning.  For  these  reasons 
we  are  of  opinion  that  the  Registrar-General  must  be  directed 
to  proceed  with  the  application  in  the  usual  way  according  to 
law,  and  as  the  order  was  entirely  nugatory  from  the  first  and 
ineffectual  to  protect  the  caveat,  the  caveat  must  be  taken  off 
the  file. 

Stephen  J.  I  concur.  It  appears  to  me  that  it  is  still  an 
open  question  whether  an  order,  either  under  s.  23  of  the  prin- 
cipal Act  or  s.  4  of  the  amending  Act,  may  be  made  as  a  matter 
of  urgency  by  a  single  Judge  under  the  4  Vic.  No.  22.  I  under- 
stand that  the  decision  of  the  Court  is  that  a  Judge  in  Chambers 
propria  vigore  has  not  power  to  make  the  order,  and  that  if 
made  by  him  as  for  the  Full  Court  under  the  Act  4  Vic  Na  22, 
as  he  may  make  any  order  that  the  Court  may  make,  such  an 
order  requires  confirmation. 

Foster,  J.,  concurred  with  Mr.  Justice  Wivdeyer. 

Caveat  removed,  Begistrar-Oeneral 
directed  to  proceed. 

Attorneys  for  applicant :  Cope  &  King. 
For  the  caveator:  Pigott. 
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In  re  MoINTOSH  (Wilbok^  Caveator).  1890. 

JUal  Property  AeU,  26  Vic,  No.  9,  m.  23,  82-41  Vic.  No.  18,  «.  4— CatwO—     -^tignwrf  8. 

Lapse-^Waiver.  WindeyerJ. 

A  caveat  was  lodged  in  1887,  and  lapsed,  nnder  b.  23  of  the  Reed  Property  Act,     ^^^^  *'' 
on  the  expiration  of  three  montfaa    After  such  lapse  the  applicant  stated  a  case      Foster  J. 
under  41  Vic.  No.  18,  s.  4,  and  obtained  an  order  directing  the  caveator  to  file  his 
case,  which  the  caveator  did  on  the  18th  Nov.,  1887.    Nothing  more  was  done  in 
the  matter  for  nearly  three  years,  when  the  applicant  now  applied  for  an  order 
to  remove  the  caveat  under  s.  82. 

Held  (Stephen,  J.,  disaentiente),  that  he  was  entitled  to  the  order,  and  that  the 
fact  of  the  applicant  having  taken  a  step  after  the  lapse  of  the  caveat  was  no 
waiver  and  created  no  eqnity  in  the  caveator. 

Heid,  also  (Stephen,  J.,  dieseatiente),  that,  altbongh  the  caveat  had  lapsed,  the 
Coort  oonld  make  an  order  for  its  removal  under  s.  82. 


Motion,  on  behalf  of  the  applicant,  under  the  Real  Property 
Act,  s.  82,  for  an  order  to  remove  Wilson's  caveat.  The  caveat 
was  lodged  in  1887,  and  lapsed  on  the  expiration  of  three  months, 
under  the  23rd  section.  After  the  caveat  had  lapsed  tbe  appli- 
cant, on  the  1st  of  Nov.,  1887,  filed  his  case.  He  then  obtained 
an  order  requiring  the  caveator  to  file  his  case,  which  the  caveator 
complied  with  on  the  18th  Nov.  Nothing  more  was  done  in  the 
matter  till  the  present  application,  the  caveator  remaining  in 
possession  of  the  land. 

Sly,  for  the  applicant.  The  proceeding  we  took  in  filing  our 
case  was  an  absolute  nullity,  and  we  are  not  estopped  by  it  from 
now  seeking  to  remove  the  caveat.  We  could  not  waive  the  lapse 
of  the  caveat ;  a  caveat  is  a  statutory  notice  that  must  be  com- 
plied with,  and  even  in  such  a  case  as  Clisaold  v.  BeUomi  it  was 
held  that  the  caveator  had  no  equity. 

Wise,  for  the  caveator.  See  In  re  Brtmgkton,  Knapp'a 
caveat  (1).  The  applicant  is  estopped  by  having  filed  his  case 
after  the  caveat  had  lapsed.  He  made  us  file  our  case,  and  our 
case  shewed  conclusively  that  the  land  is  ours.  After  filing  our 
case  we  saw  their  solicitor,  who  said  the  case  was  going  no 
farther.    Nothing  has  been  done  for  three  years.    [Sly :  None 

(1)  4  W.N.  194. 
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1890.       of  these  statements  appear  on  the  affidavits.     I  object  to  the 

In  re       caveator's  case  being  used.]    The  Court  sits  as  a  Court  of  law 
McIntosh.  ^  •* 

and  equity.  We  have  acted  for  the  last  three  years  on  the 
assumption  that  the  applicant  had  abandoned  his  claim,  and  I 
am  entitled  to  shew  the  Court  the  circumstances  which  induced 
us  to  believe  there  had  been  an  abandonment.  I  say  that  the 
cases  shew  conclusively  that  the  land  is  ours,  and  if  our  caveat 
is  removed  the  Court  will  enable  the  applicant  to  get  possession 
of  land  which  admdttedly  does  not  belong  to  him,  since  he  will 
not  then  have  to  prove  his  title. 

[WiNDEYEA,  J.  It  has  already  been  decided  that  the  title  to 
the  land  cannot  be  taken  in  consideration  as  raising  an  equity.] 

This  point  has  been  decided  already  in  PhiUips  v.  Martin  (2). 
The  applicant  has  forced  us  to  go  on  with  the  case  after  our 
caveat  had  lapsed,  and  has,  therefore,  waived  the  objection. 
PhiUipa  V.  Martin  is  an  exactly  similar  case,  the  only  difference 
being  in  the  number  of  steps  in  the  case  taken  by  the  applicant. 

[WiNDEYEB,  J.    How  has  your  position  been  altered  ?] 

We  have  filed  our  case,  and  that  step  alone  might  involve  a 
large  expense,  and  if  the  caveat  is  removed  we  have  no  remedy 
for  that  expense. 

[Foster,  J.  In  PhiUips  v.  Martin  we  held  that  the  applicant 
must  be  held  to  have  waived  the  objection  where  he  had  carried 
the  case  to  the  Privy  Council.] 

It  is  purely  a  question  of  whether  there  is  sufficient  evidence 
of  waiver.  In  this  case  the  evidence  is  that  the  applicant  forced 
us  to  file  our  case  after  our  caveat  had  lapsed,  and  then  apparently 
abandoned  the  matter,  while  in  PhiUips  v.  Martin  he  went 
further ;  but  the  principle  on  which  PhiUips  v.  Martin  was 
decided  is  applicable  to  and  decides  this  case. 

Further,  there  is  no  necessity  for  this  application.  The  caveat 
has  lapsed,  and  no  longer  exists.  There  is,  therefore,  no  necessity 
to  remove  it 

Sly,  in  reply,  referred  to  Story's  EqvAty  Jurisprudence  246. 

(2)  11  N.S.W.  L.R.  Part  n. 
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WiNDKYER,  J.  In  this  case  it  appears  that  the  caveat  lapsed  ^^^' 
under  sec.  23,  and  that  afterwards  the  applicant,  through  j,^^ 
ignorance  that  it  had  lapsed,  or  misapprehension  of  the  law, 
stated  his  case,  and  called  upon  the  caveator  to  do  the  like. 
The  applicant  having  now  apparently  been  made  aware  of  his 
true  position,  asks  that  the  caveat  may  be  removed  under  the 
provisions  of  sec.  82.  The  applicant  contends  that,  the  caveat 
having  lapsed  under  sec.  23  and  nothing  having  been  done  by  the 
caveator,  he  is  entitled  to  proceed,  and  to  have  the  caveat  taken 
off  the  file.  This  is  met  on  the  other  side  by  the  argument  that 
inasmuch  as  the  applicant  has  taken  a  step  in  the  matter  since 
the  lapse  of  the  caveat  it  cannot  be  taken  off  the  file,  and  it  is 
contended,  on  the  authority  of  PhiUips  v.  Martin^  that  an  equity 
has  arisen  which  entitles  the  caveator  to  take  up  this  position. 
In  my  opinion  no  such  equity  exists.  The  caveat  having  lapsed, 
the  rights  of  the  caveator  are  entirely  at  an  end.  It  is  true  that 
in  PhiUipa  v.  Marti/a  the  Court  refused  to  make  an  order  similar 
to  the  one  we  are  now  asked  to  make,  but  that  was  a  very 
different  case  from  this.  In  PMilyps  v.  Martin  the  applicant 
brought  the  case  before  this  Court  and  obtained  a  decision,  and 
from  that  decision  he  unsuccessfully  appealed  to  the  Privy  Council, 
and  that  case  was  decided  upon  the  clear  principle  of  law  that 
where,  although  the  Court  has  no  jurisdiction,  the  parties  have 
allowed  it  to  exercise  jurisdiction  and  to  go  to  the  length  of 
pronouncing  judgment,  the  unsuccessful  party  cannot  then  turn 
round  and  deny  the  jurisdiction  of  the  Court  That  principle, 
however,  has  no  application  in  the  present  case.  If  the  caveator 
could  shew  that  the  case  had  gone  as  far  as  it  went  in  PhiUips  v. 
Martin,  or  that  her  position  had  been  altered  for  the  worse  by  the 
course  pursued  by  the  applicant,  it  might  be  different.  But  the 
caveator  is  now  in  no  worse  position  than  if  her  caveat  had  been 
^ken  off  the  file  immediately  after  it  lapsed,  and  it  does  not 
appear  to  me  that  the  case  has  gone  to  any  such  length  as  to 
prevent  the  Court  making  the  order.  Upon  the  facts  of  this 
ease,  as  they  are  now  before  us,  it  seems  to  me  that  there  is  no 
equity  on  the  part  of  the  caveator  which  entitles  her  to  relief  at 
the  hands  of  the  Court 
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^S^  As  to  the  contention  that  the  caveat  is  dead  and  that  the  order 

{'^  *^  is  unnecessary,  the  power  given  by  the  82nd  sec.  to  order  the 
removal  of  a  caveat  from  the  file  exists,  in  my  opinion,  whether 
tnaeyer  .  ^^^^  caveat  has  lapsed  or  not  At  the  present  moment  it  remains 
on  the  file,  it  may  hamper  the  Registrar-General  in  dealing  with 
the  case,  and  it  should,  therefore,  be  removed.  Under  the  cir- 
cumstances there  will  be  no  order  as  to  costs. 

Stephen;  J.  I  differ  from  their  Honours.  There  are  two 
fates  that  may  befall  a  caveat :  the  first  under  section  23  of  the 
principal  Act  and  section  4  of  the  amending  Act,  which  provide 
for  its  lapse  within  a  certain  time  if  certain  things  are  not  done ; 
and,  secondly,  under  section  82,  which  provides  for  its  removal. 
My  opinion  is  that  section  82  only  applies  to  the  removal  of 
caveats  which  are  in  force,  that  is  to  say  to  caveats  which  an 
applicant  seeks  to  remove  from  the  file  for  some  reason  other  than 
that  they  have  lapsed.  I  am  unable  to  see  that  the  applicant  would 
be  in  any  way  benefited  by  our  making  this  order,  or  prejudiced 
by  our  refusal  to  do  so.  When  a  caveat  lapses  by  effiuxion  of 
time  it  appears  to  me  that  the  Registrar-General  has  power  to 
proceed  with  the  case  as  if  the  caveat  had  never  been  lodged. 
We  are,  therefore,  called  upon  to  make  an  unnecessary  order; 
there  are  no  provisions  in  the  Act  requiring  us  to  make  such  an 
order,  and  I  therefore  do  not  see  why  it  should  be  made. 

I  am  further  of  opinion  that  the  case  of  PhUlipe  v.  Martin  shews 
beyond  all  question  that  although  a  caveat  has  lapsed,  the  party 
who  might  otherwise  have  taken  advantage  of  the  lapse  of  the 
caveat  may  waive  his  right  to  object.  This  case,  however,  will 
decide  the  law  to  be  that  a  party  who  has  acted  as  if  the  caveat 
had  not  lapsed  may  afterwards  come  to  the  Court  and  ask  for  its 
removal.  The  Court  will,  therefore,  in  each  case  have  to  say 
what  under  the  particular  circumstances  of  that  case  is  sufficient 
evidence  of  waiver,  and  it  appears  to  me  tnat  it  will  be  found 
very  difficult  to  lay  down  any  principle  that  will  be  intelligible* 
It  has  been  said  that  the  position  of  the  caveator  has  not  been 
altered,  but  that  point  was  not  raised  or  considered  in  Phillips  v. 
Martin.    In  this  case  proceedings  were  taken  by  the  applicaot 
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subsequent  to  the  lapse  of  the  caveat^  though  not  to  the  same       iSflO« 
extent  as  in  PhWA^ps  v.  Martin  ;   but  it  that  case  had  been  held       /»  rt 
to  govern  this,  a  plain  and  intelligible  principle  would  l^ave  been 
laid  down,  which  would  have  saved  the  Court  from  having  to    ^^^^^  J- 
say  in  every  case  if  the  proceedings  had  been  taken  far  enough. 
I  think  it  would  have  been  safer  to  have  let  the  question  of  title 
be  tried,  and  thus  we  should  have  escaped  all  possible  risk  of 
allowing  the  applicant  to  succeed  without  title. 

Foster,  J.  I  think  the  order  should  be  made.  The  caveat  has 
lapsed,  but  it  appears  to  have  some  effect  so  long  as  it  is  allowed 
to  remain  on  the  file,  and  it  should  therefore  be  removed.  What 
better  reason  can  there  be  for  the  removal  of  a  caveat  than  that 
it  ought  not  to  be  there.  I  do  not  think  the  fact  that  the  caveat 
has  lapsed  prevents  our  making  an  order  for  its  removal  under 
sec.  82.  As  to  the  question  of  waiver,  it  seems  to  me  that  if,  as 
in  PhUlA/ps  v.  Martin,  the  parties  had  allowed  their  rights  to  be 
settled  by  ther  Court  that  would  have  amounted  to  a  waiver,  but 
I  cannot  see  that  anything  short  of  that  would  suffice. 

Application  granted. 
No  order  as  to  coats. 

Attorneys  for  the  applicant :  Sly  Jk  Hamilton, 
Attorneys  for  the  caveator :  Spain  &  Moore, 
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IggQ  LYONS  V.  HOFFNUNG. 

JuLy  11  16.   ^^  qf  goods — Stoppage  m  ttansUu—Oooda  in  the  hands  of  in9olvent*8  agent  as  carrier. 

Goods  purchased  by  G.  from  H.  were  nndonbtedly  intended  to  pass  direct  from 
the  possession  of  H.  into  the  possession  of  a  carrier,  to  be  carried  to  a  destinatioii 
intimated  by  C.  to  H.  at  the  time  of  sale.  The  goods  passed  into  the  possession 
of  the  carrier,  and,  whilst  in  tramitu,  0.  having  become  insolvent,  were  stopped 
byH. 

Held,  that,  even  if  the  goods  came  into  the  hands  of  the  carrier,  as  a  carrier  on 
C.*s  account,  still  the  right  to  stop  the  goods  in  transitu  existed. 


P.  C.* 


Pmvy  Council  appeal. 

The  facts  of  this  case  fully  appear  in  the  report  of  the  case 
below  (1). 

Ba/raea,  Q.O.,  and  P.  Howard  Smith,  for  the  appellant,  cited 
Dixon  V.  Baldwin  (2) ;  KetidaZl  v.  Marshall  (3) ;  BetheU  v.  Clark 
(4)  ;  Valpy  v.  Oibaon  (5) ;  Ex  parte  Miles  (6) ;  Ex  parte  Waison 
(7) ;  Whitehead  v.  Anderson  (8). 

Finlay,  Q.O.,  and  PoUa/rd,  for  the  respondents,  were  not  heard. 

Judgment  was  delivered  by — 

Lord  Hebschell.  The  question  raised  in  this  action  is, 
whether  the  respondents,  who  are  merchants  carrying  on  business 
in  Sydney,  were  entitled  to  stop  in  transitu  certain  goods  which 
were  purchased  of  them  by  William  Clare,  the  trustee  under 
whose  insolvency  is  the  appellant  on  the  present  appeal,  and  was 
the  plaintiff  in  the  action  below. 

At  the  trial  evidence  was  given  by  William  Clare  that  when 
he  purchased  the  goods  he  gave  instructions  to  Davis,  who  was 
acting  on  behalf  of  the  vendors,  to  mark  the  packages  T?,  that 
is :  William  Clare,  Kimberley,  and  that  he  told  him  to  send  the 
goods,  when  packed  and  marked,  down  to  Howard  Smith  &  Co.'s 
wharf,  in  Sydney.  He  stated  that  he  gave  no  other  instructions, 
but  on  cross-examination  he  admitted  that  he  had  told  Marks 
that  the  goods  were  going  to  Kimberley ;  that  he  was  going  to 

•Present :  Lord  Watson,  Lord  Herschell,  Sir  Barnes  Peacock,  and  Sir  Bichaid 
Conch. 

(1)  9  N.8.W.  L.B.  313.  (6)  4  C.B.  837. 

(2)  6  East  176.  (6)  15  Q.B.D.  46. 

(3)  11  Q.B.D.  366.  (7)  6  Ch.  D.  36. 

(4)  19  Q.B.D.  663 ;  20  Q.&D.  616.  (8)  9  M.  &  W.,  618. 
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take  the  goods  there ;  that  they  were  going  with  him.  The 
evidence  given  by  Marks  was,  that  a  day  or  two  before  the 
purchase  he  saw  Clare,  who  told  him  that  he  was  going  to  Kim- 
berley;  that  he  wanted  the  goods  he  was  purchasing  to  be 
shipped  by  the  first  boat,  which  was  the  Gamhier;  and  evidence 
was  also  given  by  Davis  that  at  the  date  of  the  purchase  Clare 
had  stated  that  he  was  undecided  whether  the  goods  were  to  go 
by  the  Qwmhier  or  some  other  vessel,  but  that  he  would  let 
them  know ;  and  that  he  came  two  days  later  and  told  them  the 
goods  were  to  be  shipped  by  the  Oambier  to  Eimberley. 

Messrs.  Howard  Smith  &  Co.,  to  whose  wharf  the  goods  were 
to  be  sent,  are  shipoWners,  and  were  known  to  both  parties  to  be 
then  loading  vessels  for  the  port  of  Kimberley,  the  earliest  of 
their  vessels  to  sail  being  the  GarnMer.  The  goods  were  sent 
by  the  respondents  to  Howard  Smith  &  Co.'s  wharf,  and  a  docu- 
ment was  sent  with  them  which  was  initialled  on  behalf  of 
Howard  Smith  &  Co.,  by  one  of  their  employ^,  which  was  in 
these  terms : — "  Wm.  Howard  Smith  &  Sons,  Limited,  Sydney, 
"  20/5/86.  Steamer  Oambier.  For  King's  Sound.  Shippers,  S. 
"Hoffiiung  &  Co.  Consignee,  W.  Clare.  Goods,  Kimberley."  It 
appears  that  in  respect  of  some  of  the  goods,  those  apparently 
that  were  in  bond,  a  more  elaborate  form  of  receipt  was  given  by 
the  shipowners,  but  in  those  receipts  also  Hoffnung  &  Co.  were 
described  as  the  shippers  of  the  goods,  Clare  as  the  consignee,  and 
the  place  of  destination  as  Kimberley. 

At  the  trial  before  the  Chief  Justice  several  questions  were  put 
to  the  jury.  The  first  three  were  in  these  terms  : — "  Did  Clare 
"instruct  the  defendants  to  deliver  the  goods  to  Clare  at  Howard 
''Smith  &  Co.'s  wharf,  and  did  the  defendants  accept  such 
"  instructions  ? — Tes.  (2)  II  so,  did  the  defendants  in  fact  deliver 
"  the  goods  at  Howard  Smith  &  Co/s  wharf  in  accordance  with 
•*8uch  instruc[tions  ? — Yes.  (3)  Did  Clare  instruct  the  defendants 
"  to  ship  the  goods  by  the  S.S.  Oambier,  and  consign  them  to 
"  him  at  Kimberley  ? — No."  The  4th  is  immaterial,  and  it  was  not 
answered  by  the  jury.  The  5th  was  in  these  terms  : — "  After  the 
"  goods  were  in  fact  delivered  at  Howard  Smith  &  Co.'s  wharf,  was 
"  any  contract  entered  into  between  Clare  and  Howard  Smith  & 
*  Co.  to  ship  the  goods  to  Kimberley  on  his  account  ? — Yes." 
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Upon  those  findings  the  Chief  Justice  entered  the  verdict  for 
the  plaintiff.  A  rule  was  afterwards  obtained  to  set  aside  that 
HovFHVKo.  verdict  and  for  a  new  trial,  on  the  ground  that  the  findings  of 
the  jury  were  against  the  weight  of  evidence,  and  also  on  the 
ground  that  the  learned  Chief  Justice  had  misdirected  the  jury 
on  a  point  to  which  their  Lordships  will  call  attention  hereafter. 
That  rule  came  on  for  argument  before  three  learned  Judges  in 
the  Supreme  Court,  and  was  made  absolute  for  a  new  trial  by  a 
majority  of  those  Judges. 

The  first  question  their  Lordships  have  to  consider  is  whether 
the  verdict  can,  as  the  appellant  alleges,  be  supported  as  being 
right  upon  a  true  view  of  the  facts  proved  at  the  trial,  or  at  least 
as  being  one  which  might  reasonably  be  found  by  the  jury.  The 
first  two  questions  put  to  the  jury  appear  to  their  Lordships  to 
be  possibly  open  to  the  charge  of  ambiguity.  If  the  meaning 
of  the  language  used:  "Did  Clare  instruct  the  defendants  to 
"  deliver  the  goods  to  Clare  at  Howard  Smith  &  Co.'s  wharf  ?' 
and  ''  Did  the  defendants  in  fact  deliver  the  goods  at  Howard 
"  Smith  &  Co/s  wharf  in  accordance  with  such  instructions  ?" 
be : — were  the  instructions  4x)  deliver  them  to  Clare  personally  at 
Howard  Smith  &  Co.'s  wharf,  and  were  those  instructions 
obeyed  ? — ^it  is  obviously  impossible  to  support  the  finding.  But 
even  if  the  meaning  be — were  the  defendants  to  deliver  the 
goods  to  Clare  at  Howard  Smith  &  Co.'s  wharf  in  this  sense, 
that  they  were  to  be  held  by  Howard  Smith  &  Co.  for  Clare^ 
not  as  carriers,  but  as  his  agent  in  some  other  capacity  ? — ^the 
verdict  appears  to  their  Lordships  to  be  entirely  against  the 
weight  of  evidence,  or  indeed  to  have  no  evidence  at  all  to 
support  it.  If  all  that  was  meant  be — were  the  goods  to  be 
delivered  to  Clare  at  Howard  Smith  &  Co.'s  wharf  in  this 
sense,  that  the  transaction  of  sale  and  delivery  was  to  be  then 
completed,  so  that  the  property  should  pass  to  Clare  and  he 
should  become  the  owner  of  the  goods  ? — the  finding  would  be  per- 
fectly correct,  but  wholly  immaterial  upon  the  question  whether 
the  respondents  had  a  right  to  stop  the  goods  in  tranmiv*. 

Reliance  was  placed  by  the  appellant  on  the  fact  that  the 
receipts  which  have  been  mentioned  were  handed  over  by  the 
respondents  to  Clare,  and  that,  being  in  possession  of  these 
receipts,  he  obtained  from  Howard   Smith  &    Co.   a   bill  of 
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lading.  He  stated  that  in  that  bill  of  lading  he  was  named  as  ^^^ 
consignee,  but  that  the  name  of  Hoffiinng  &  Co.  did  not  appear  ^^^^^ 
as  shippers.  Their  Lordships  think  that  some  doubt  may  well  Hoffnuno. 
be  entertained  whether  he  is  accurate  in  that  statement,  having  Privyi 
regard  to  the  evidence  as  to  the  course  of  business,  and  indeed 
applying  common  knowledge  as  to  the  course  which  such  a 
transaction  would  ordinarily  take.  But,  however  that  may  be, 
and  assuming  it  to  be  the  fact  that  he  did  obtain  such  a  bill  of 
lading,  in  their  Lordships'  opinion  the  circumstance  is  wholly 
immaterial.  The  goods  were  undoubtedly  carried  by  the  vessel 
GaTTibier  on  a  voyage  to  Kimberley,  and  were  in  transit  upon 
that  voyage  at  the  time  when,  owing  to  the  insolvency  of  Clare, 
the  respondents  stopped  them.  The  arrangement  for  the  freight 
at  which  the  goods  were  carried  appears  to  have  been  made  in 
contemplation  of  this  and  other  purchases  by  Clare  before  the 
date  when  those  purchases  were  effected.  The  shipowners 
undertook,  in  consideration  of  the  fact  that  he  was  about  to 
have  a  considerable  quantity  of  goods  shipped,  to  carry  them 
somewhat  below  the  ordinary  freight.  As  far  as  the  evidence 
goes  no  transaction  with  regard  to  the  carriage  of  these  goods 
took  place  between  Clare  and  the  shipowners  after  the  date  of 
ttie  purchase,  except  the  exchange  of  the  receipts  which  have 
been  mentioned  for  the  bill  of  lading.  Even  assuming  that  the 
jury  were  entitled  to  disregard  all  the  oral  evidence  in  the  case 
except  that  given  by  Clare,  and  to  act  upon  that  evidence  alone, 
in  the  opinion  of  their  Lordships  the  decision  ought  to  have  been 
in  favour  of  the  defendants  in  the  action. 

It  appears  to  their  Lordships  that,  upon  the  undisputed  facts  of 
the  case,  the  right  to  stop  in  trandtu  under  the  circumstances 
proved  at  the  trial  was  clear.  The  goods  at  the  time  of  the 
purchase  Were  undoubtedly  intended  by  the  purchaser  to  pass 
direct  from  the  possession  of  the  vendors  into  the  possession  of  a 
carrier  to  be  carried  to  a  destination  intimated  by  the  purchaser 
to  the  vendor  at  the  time  of  the  sale;  because  although  the 
language  used  by  Clare,  according  to  his  evidence,  was  that  he 
was  going  to  Kimberley,  and  going  to  take  these  goods  with  him, 
that  language  must  be  interpreted  according  to  the  ordinary  course 
of  business  as  it  would  be  understood  by  business  men ;  and  it  is 
obvious  that  dare  was  not  going  to  take  these  goods  with  him  in 
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any  other  sense  than  that  he  intended  himself  to  be  a  passenger 
by  the  vessel  on  which  they  were  to  be  shipped,  and  by  which 
they  were  to  be  carried,  his  intention  being  that  the  goods  shoold 
be  shipped  on  board  that  vessel  as  cargo  in  the  ordinary  way, 
carried  by  carriers  to  their  destination,  and  there  delivered  to  him. 

These  circumstances  appear  to  their  Lordships  sufficient  to 
iiidicate  that  the  right  to  stop  in  transitu  existed.  The  test  laid 
down  by  Lord  ELlenborough  in  the  case  of  Dixaon  and  others  v. 
Baldwen  and  another  (9)  appears  clearly  to  cover  such  a  case  as 
this.  Alluding  to  the  case  of  Hunter  v.  Becde  (cited  in  EUis  v. 
Hvmt)  (10),  in  which  it  was  said  that  "  the  goods  must  come  to 
"  the  corporal  touch  of  the  vefndees,  in  order  to  oust  the  right  of 
"stopping  va  transitu!'  Lord  EUenborough  says  that  this  was  "a 
"figv/raiive  expression,  rarely,  if  ever,  strictly  true.  It  it  be 
"  predicated  of  the  vendee's  own  actual  touch,  or  of  the  touch  of 
"  any  other  person,  it  comes  in  each  instance  to  a  question  whether 
''  the  party  to  whose  touch  it  actually  comes  be  an  agent  so  far 
"  representing  the  principal  as  to  make  a  delivery  to  him  a  full, 
"  effectual,and  final  delivery  to  the  principal,as  contradistinguished 
"  from  a  delivery  to  a  person  virtually  acting  as  a  carrier  or  means 
"  of  conveyance  to  or  on  the  account  of  the  principal  in  a  mere 
'*  course  of  transit  towards  him."  Their  Lordships  think  it  cannot 
be  doubted  that  in  the  present  case,  putting  the  case  most 
favourably  for  the  appellant,  the  goods  came  into  the  hands  of 
Howard  Smith  &  Co.  as  carriers  on  Clare's  account. 

The  law  appears  to  their  Lordships  to  be  very  clearly  and 
accurately  laid  down  by  the  Master  of  the  RoUs  in  the  case  of 
BetheU  v.  Clarke  (11).  He  says : — "  When  the  goods  have  not  been 
"  delivered  to  the  purchaser  or  to  any  agent  of  his  to  hold  for  him 
''  otherwise  than  as  a  carrier,  but  are  still  in  the  hands  of  thecarrieras 
"  such  and  forthe  purposes  of  the  transit, then, although  such  carrier 
"  was  the  purchaser's  agent  to  accept  delivery  so  as  to  pass  the  pro- 
*'  perty,neverthelessthe  goods  are  in  transitu  and  maybe  stopped." 
The  present  case  appears  to  fall  distinctly  within  the  terms  there 
employed.  The  goods  had  not  been  delivered  either  to  Clare  or 
to  any  agent  of  his  to  hold  for  him  otherwise  than  as  a  carrier, 
but  were  still  in  the  hands  of  the  carrier  as  such  and  for  the 


(9)  6  East  p.  176. 
(10)  3  T.R.  467. 


(ll)20Q.B.D.  P.61& 
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purposes  of  the  transit.  There  does  not  seem  to  be  any  ^^^- 
pretenoe  for  the  allegation  that  Howard  Smith  &  Co.  were  ever  I^^o^* 
intended  to  receive  or  hold,  or  ever  did  receive  or  hold  these  HoFmnma 
goods,  except  as  carriers,  to  convey  them  to  their  destination, 
Kimberley.  No  arrangement  other  than  an  arrangement  with 
reference  to  the  terms  of  freight  had  been  made  by  Clare  before 
the  goods  were  put  into  the  possession  of  Howard  Smith  &  Ga 
They  were  received  by  Howard  Smith  &  Co.  upon  the  terms — 
for  they  signed  receipt  notes  to  that  effect — that  they  should  be 
carried  by  them  to  Kimberley,  by  means  of  a  particular  vessel. 
Those  receipts,  shewing  the  terms  upon  which  the  goods  had 
been  received,  passed  into  the  hands  of  Clare,  and  were  acted 
upon  by  him  without  the  slightest  objection  to  their  form.  After 
he  had  obtained  possession  of  the  receipt  notes,  all  that  he  did 
was  to  exchange  them  for  a  bill  of  lading,  in  order  that  they 
might,  under  that  bill  of  lading,  be  carried  to  Kimberley,  their 
destination.  There  does  not,  therefore,  seem  to  be,  throughout  the 
whole  transaction,  the  slightest  evidence  that  Howard  Smith  &  Co. 
ever  held,  or  were  intended  to  hold,  these  goods,  otherwise  than 
as  carriers,  to  be  taken  by  them  to  their  destination. 

Under  these  circumstances  it  seems  difficult  to  understand  the 
contention  that  the  right  of  stoppage  in  tranaitu  did  not  exist. 
The  learned  Chief  Justice,  in  summing  up  to  the  jury,  appears  to 
have  told  them  that  if  Clare  made  a  new  contract  with  Howard 
Smith  &  Co.  in  respect  of  the  carriage  of  these  goods  after  they 
came  into  their  possession,  that  would  be  sufficient  to  constitute 
a  delivery  to  Clare,  which  would  put  an  end  to  any  right  to  stop 
m  transitu.  Their  Lordships  gather  this  from  the  particular 
direction  complained  of,  and  which  formed  one  of  the  grounds  on 
which  the  rule  was  granted.  The  ground  was: — "That  his 
"  Honour,  it  is  submitted,  erroneously  told  the  jury  that  if  Clare 
"  handed  up  to  Howard  Smith  &  Sons,  Lmtd.,  the  bills  of  lading, 
"  or  shipping  receipts  received  by  him  from  the  defendants,  and 
"received  from  Howard  Smith  &  Sons,  Lmtd.,  another  bill  of 
"  lading,  it  was  of  no  moment  whether  the  latter  bill  of  lading 
"contained  the  najnes  of  the  defendants  as  shippers,  because  if  at 
**  that  time  they  entered  into  a^  contract  with  Clare  to  carry  these 
"goods,  and  were  paid  freight,  then  there  would  be  a  fresh 
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"contract  with  Clare, under  which  Howard  Smith  &  Sons, Lmtd., 
"  became  Clare's  agents,  and  it  would  be  equivalent  to  a  delivery 
"  to  Clare."  No  doubt  it  might  be  equivalent  to  a  delivery  to 
Clare  for  the  purpose  of  passing  the  property  to  Clare,  but  if 
his  Honour  intended  to  instruct  the  jury  that  such  a  contract 
entered  into  between  Clare  and  the  shipowners  would  be  equi- 
valent to  the  shipowners  holding  the  goods  for  Clare  otherwise 
than  as  carriers,  and  becoming  his  agents  so  as  to  create  a  new 
transaction,  having  its  initiation  only  at  that  time,  their  Lord- 
ships are  unable  to  agree  with  the  law  which  appears  to  have 
been  laid  down.  K  the  goods  were  received  by  Howard  Smith  & 
Co.  to  be  carried  to  Kimberley,  and  this  was  indicated  as  the 
destination  of  the  goods  at  the  time  when  the  vendors  were 
iastructed  to  deliver  the  goods  to  the  carriers,  then,  in  the  view 
which  their  Lordships  take,  it  is  immaterial  whether  a  fresh  bill 
of  lading  was  obtained  by  Clare,  or  whether  that  bill  of  lading 
contained  the  name  of  Clare  or  of  the  defendants  as  shippers. 

The  appellant  relied  upon  several  cases  which  were  pressed  by 
the  learned  counsel  on  their  Lordships,  in  which  it  had  been  held 
that  although  the  vendor  knew  that  some  foreign  destination  was 
intended  for  the  goods,  yet  if  he  delivered  them  to  a  shipping 
agent  to  be  by  him  sent  abroad,  the  transit  so  far  as  the  vendor 
was  concerned,  then  came  to  an  end,  and  that  there  was  no  right 
in  the  vendor  to  stop  on  the  subsequent  voyage.  Their  Lordships 
do  not  think  that  those  cases  are  in  any  way  applicable  to  the 
circumstances  existing  here.  There  the  delivery  was  not  a 
delivery  by  the  vendor  to  the  carrier  to  be  carried  to  a  destination 
indicated  at  the  time  of  sale.  A  new  transit  commenced  which 
had  its  origin  in  the  action  of  the  shipping  or  forwarding  agent, 
as  the  case  might  be,  which  appears  to  be  an  altogether  different 
case  from  that  with  which  their  Lordships  have  to  deal,  where 
the  goods  passed  direct  from  the  hands  of  the  vendors  into 
the  hands  of  the  carriers  to  be  carried  to  the  destination  then 
contemplated  by  both  parties. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
that  the  judgment  appealed  from  be  affirmed.  The  appellant 
must  pay  the  costs  of  the  appeal. 


Appeal  dinmisaed,  with  costs. 
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and  interest. 

In  an  action  of  ejectment,  in  which  the  defendant  was  the  mortgagor  in 
possession  of  the  lands,  and  the  plaintiff  was  the  transferee  of  the  defendant's 
right,  title,  and  interest  in  those  lands  from  the  sheriff,  who  sold  under  a  writ  of 
Jl.  fa.,  the  defendant  contended  that  as  the  legal  estate  Was  outstanding  in  the 
mortgagee  the  plaintiff  could  not  succeed.  Held,  that  the  defendant  could  not 
set  up  that  defence,  as  he  was  as  much  estopped  from  impeaching  the  sheriff's 
transfer  as  he  would  have  been  from  impeaching  his  own. 

EjECTlfENT. 

This  was  an  action  of  ejectment  tried  before  the  Chief  Justice 
to  recover  640  acres  of  land,  at  Wentworth.  At  the  trial  it  was 
agreed  that  a  verdict  should  pass  for  the  plaintiff,  subject  to  be 
tamed  into  a  verdict  for  the  defendant,  should  the  Court  think 
the  defendant  entitled  to  such  verdict. 

The  facts  of  the  case  fully  appear  in  the  judgment  of  the  Court- 

Barton,  Q.C.,  and  Rohertaon,  for  the  defendant.  By  the  deed 
of  mortgage  of  April,  1886,  the  legal  estate  in  this  land  became 
vested  in  Hayward,  the  mortgagee ;  therefore,  in  April,  1887, 
there  being  no  legal  estate  in  the  defendant,  the  sheriff  could  not 
have  transferred  any  legal  interest  in  the  lands  to  the  plaintiff, 
and  the  plaintiff  having  no  legal  interest,  cannot  maintain  an 
action  of  ejectment  in  a  Court  of  law. 

They  were  stopped,  and  the  Court  called  upon 

Lingen  and  PriTig  for  the  plaintiff.  The  sheriff  has  transferred 
to  the  plaintiff  all  the  defendant's  right,  title,  and  interest ;  the 
plaintiff!  therefore,  is  in  just  the  same  position  as  if  the  defendant 
himself  had  transferred  all  his  right,  title,  and  interest  in  the 
lands.  He  could  not  impugn  his  own  deed,  and  he  would  be 
estopped  from  setting  up  a  title  in  someone  else.  The  same 
principle  applies  here  as  between  mortgagee  and  mortgagor,  and 
as  between  lessee  and  lessor.  If  A.  executes  a  deed  which  purports 
to  convey  land  to  £.,  then  as  against  6.,  A.  is  estopped  by  his  own 
deed  from  saying  that  he  conveyed  nothing  by  the  deed. 

T2 
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^^^'  [Stephen,  J.    What  creates  the  estoppel  ?] 

Sbutu 


V. 


Smyths.  ^^he  mere  execution  of  the  deed :  Bigdow  on  Estoppel,  283,  h. 
If  the  defendant  had  any  right  to  remain  on  the  land,  then  by 
the  sheriff's  transfer  that  right  vested  in  the  plaintiff. 

[Stephen,  J,    The  sheriff  only  sold  the  equity  of  redemption.] 

He  also  sold  the  right  of  possession  in  the  defendant,  whatever 
that  may  be. 

[Foster,  J.  Surely  the  plaintiff  must  shew  some  title  in  him- 
self.] 

Not  in  a  case  where  the  defendant  is  estopped  from  setting  up 
that  the  plaintiff  has  no  title.  In  the  deed  there  is  a  covenant 
by  the  defendant  to  remain  in  possession  for  five  years. 

[Barton,  Q.C.  That  covenant  is  merely  to  the  advantage  of 
the  mortgagee,  who  could  waive  it  at  any  moment.] 

That  has  not  been  done,  and  the  defendant  remains  in 
possession. 

[The  Chief  Justice.  There  is  no  redemise,  and  the  mortgagee 
could  eject  the  defendant  at  any  moment.] 

By  the  25th  sec.  of  26  Vic.  No.  12,  the  defendant  had  a  good 
title  at  law,  as  against  all  persons  other  than  the  mortgagee. 
The  plaintiff,  by  virtue  of  the  sheriff^s  transfer,  therefore,  now 
has  a  good  title  at  law,  as  against  the  defendant :  Norman  v. 
Peck  (1). 

[The  Chief  Justice.  The  effect  of  that  section  is  merely 
to  give  the  mortgagor  the  right  to  maintain  an  action  of 
ejectment.] 

There  was  further  argument  based  on  the  Land  Acts,  but  the 
Court  did  not  express  any  opinion  on  the  points  raised. 
(1)  3  N.S.W.  L.R.  42, 
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BartaUf  Q.G.,  in  reply.  The  only  estate  the  plaintiff  has  is 
the  equity  of  redemption,  and  in  order  to  get  the  legal  estate  he 
must  pay  the  amount  due  to  Hay  ward  under  the  mortgage.  The 
sheriff  is  merely  a  conduit-pipe,  and  gives  no  greater  estate  to  a  ' 
purchaser  than  is  in  the  person  whose  estate  he  sells  :  Blaaland 
V.  Orattan  (2).  The  25th  sec.  of  the  26th  Via  No.  12  does  not 
apply  to  this  case,  as  the  plaintiff  is  not  the  mortgagor.  In  the 
case  of  Norman  v.  Feck  (1)  the  administratrix  was  the  mort- 
gagor. The  doctrine  of  estoppel  does  not  arise ;  the  defendant 
had  no  right  of  possession,  therefore  the  sheriff  could  not  transfer 

that  right  to  the  plaintiff. 

Cur.  adv.  vuU. 

On  the  4th  August  the  reserved  judgment  of  the  Court  (the 
Chikf  Justice,  Stephen,  J.,  and  Fosteb,  J.)  was  delivered  by 

The  Chief  Justice.  This  was  an  action  of  ejectment  tried 
before  me  to  recover  some  640  acres  of  land  at  Wentworth.  At 
the  outset  of  the  trial  it  was  agreed  that  a  verdict  should  pass 
for  the  plaintiff,  subject  to  be  turned  into  a  verdict  for  the 
defendant,  should  the  Court  think  the  defendant  entitled  to  such 
verdict.  For  the  purpose  of* enabling  the  Court  to  arrive  at  a 
conclusion  in  this  matter  certain  facts  were  admitted.  It  was 
admitted  that  the  640  acres  of  land  had  been  conditionally  pur- 
chased by  the  defendant,  as  follows  : — 456  acres  on  the  27th  of 
April,  1882,  and  185  acres  as  an  additional  conditional  purchase 
on  the  6th  of  November,  1884.  It  w€^  also  admitted  that  a  deed 
of  mortgage,  dated  the  29th  of  April,  1886,  had  been  executed 
by  the  defendant,  by  which  these  lands  had  been  conveyed  to 
one  Albert  Hayward,  as  a  security  to  the  said  Hay  ward  for  a 
sum  of  money  alleged  to  have  been  advanced  by  him  to  the 
defendant  The  defendant,  however,  remained  in  possession  of 
the  lands,  and  must  be  taken  to  have  been  in  possession  when 
ibis  action  was  brought. 

It  was  also  admitted  that  on  the  22nd  of  April,  1886,  one  Robert 
TuUy  obtained  a  judgment  against  the  defendant ;  that  on  the 
5th  of  August,  1886,  a  writ  of  fieri  facias  founded  on  this  judg- 
ment was  placed  in  the  hands  of  the  sheriff,  who  accordingly, 
(2)  8  N.S.W.  L.B.  287. 
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__  under  the  54th  George  III.,  c.  15,  s.  4,  seized  the  lands  in  question 
Smith      and  sold  them  to  the  plaintiff;  and  that  on  the  28th  of  April, 
Smyths.     1887,  the  sheriff  duly  transferred  the  said  lands  to  the  plaintiff. 
The  C.J.     The  plaintiff,  relying  upon  this  transfer,  has  brought  this  action, 
and  the  defendant  by  way  of  defence  seeks  to  set  up  the  mort- 
gage of  the  29fch  of  April,  1886,  and  contends  that  inasmuch  as 
the  legal  estate  is  outstanding  in  the  mortgagee,  the  plaintiff 
cannot  recover  in  this  action. 

If  the  transfer  to  the  plaintiff  had  been  executed  by  the 
defendant,  then  I  have  no  doubt  but  that  the  defendant  would 
be  estopped  from  impeaching  such  transfer  by  setting  up  the 
previous  mortgage,  inasmuch  as  a  grantor  cannot  be  permitted  to 
dispute  with  his  grantee  his  own  title  to  what  he  has  assumed  to 
convey,  and  for  this  position  the  cases  of  Doe  d.  Hurat  v.  Clifton  (3), 
Doe  d.  Leeming  v.  Sldrrow  (4),  and  Doe  d.  Levy  v.  Home  (5),  are 
sufficient  authorities. 

The  difficulty  here  is,  if  it  be  one,  that  the  transfer  in  question 
has  not  been  executed  by  the  defendant,  but  by  the  sheriff,  who 
has  seized  and  sold  all  the  defendant's  right,  title,  and  interest 
in  the  lands  under  the  writ  of  fieri  facias,  the  defendant's 
interest  being,  at  the  least,  his  possession,  and  the  question  now 
is,  is  the  defendant  in  any  different  position,  the  sheriff  having 
executed  the  transfer  of  the  right  to  that  possession,  than  if  he 
had  executed  it  himself  ?  Can  he  set  up  a  defence  as  against  the 
sheriffs  transfer  which  he  could  not  set  up  as  against  his  own  1 
I  am  of  opinion  that  he  cannot,  and  that  he  is  as  much  estopped 
from  impeaching  the  sheriffs  transfer  as  he  is  from  impeaching 
his  own.  This  appears  to  have  been  the  opinion  in  America.  (See 
Bigdow  on  Estoppel,  283,  note.)  A  little  consideration  of  the 
sheriffs  position,  when  under  a  writ  of  fi.  fa.  he  seizes  upon 
land  under  the  54  Geo.  III.  cap.  15,  will,  I  think,  establish  that 
the  American  opinion  is  correct.  Under  no  form  of  writ  can  the 
sheriff  in  England  sell  land.  Under  a  writ  of  fieri  famas  he  can 
sell  the  debtor's  interest  as  lessee  in  a  term,  and  can  assign  such 
term,  but  in  doing  so  he  acts  as  a  conduit-pipe  from  the  debtor 

(3)  4  Ad.  &  El.  809,  813.  (5)  3  Q.B.  757,  766. 

(4)  7  Ad.  &  £1.  157. 
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direct  to  the  purchaser,  he  cannot  put  the  debtor  out  and  the        ^^^' 
purchaser  into  possession ;  but  having  assigned  the  interest  in      Smith 
the  term,  he  leaves  the  purchaser  to  his  remedy  by  ejectment :     Smythe. 
it  V.  DeaTie  (6) ;  neither  can  he  ever,  after  he  has  sold  the  term,     xhe  C.J. 
remain  in  possession ;  in  fact,  he  has  not,  and  cannot  have,  any 
interest  in,  or  right,  or  title  to  the  term.    The  term  remains  in 
the  debtor  till  the  sale  is  completed  by  assignment.   See  Play  fair 
v.  Muagrove  (7).    In  that  case,  at  page  246,  Alderaon,  B.,  says, 
"The  sheriflf  has  a  right  to  seize  the  debtor's  property,  and  to  sell 
and  assign  it,  but  he  is  only  the  conduit-pipe  to  transfer  the  right 
of  the  debtor  to  the  purchaser,  and  if  so  the  house  remained  the 
house  of  the  debtor  until  it  was  legally  transferred." 

So  in  Doe  d.  Hughes  v.  Jones  (8),  which  was  an  action  of 
ejectment  brought  by  the  debtor  against  the  purchaser  from  the 
sheriff  of  a  term  which  the  sheriff  had  sold  under  a  writ  of  fieri 
facias,  but  which  he  had  not  legally  assigned,  it  was  held  that 
the  estate  remained  in  the  debtor,  and  that  the  purchaser  who 
had  gone  into  possession  of  the  leased  land  had  no  defence  ;  this 
was  so  held  on  the  ground  that  there  was  no  property  in  the 
sheriff,  and  that  the  only  power  he  had  was  to  make  a  legal 
transfer  of  the  term.  It  appears  to  me  to  follow  from  this, 
inasmuch  as  the  sheriff  takes  no  estate  or  interest  in  the  land 
sold,  his  duty  being  confined  to  seizing,  selling,  and  transferring, 
that  his  execution  of  the  transfer  must  be  looked  upon  as  for  and 
on  behalf  of  the  debtor,  and  that  the  debtor  is  as  much  concluded 
by  this  as  if  he  had  himself  executed  the  transfer.  If  this  were 
not  so  there  are  many  cases  where  the  only  remedy  of  the  pur- 
chaser from  the  sheriff,  which  is  ejectment,  would  be  defeated  by 
the  debtor  setting  up  a  legal  estate  in  a  third  person,  it  might  be 
upon  trust  for  himself. 

The  case  which  most  nearly  approaches  that  under  considera- 
tion, is  the  case  of  Martin  v.  Smith  (9).  That  was  an  action 
of  ejectment  brought  by  an  execution  creditor  against  his 
debtor  to  recover  possession  of  lands  which  had  been  extended 
under  a  writ  of  elegit    Under  this  writ  the  sheriff  causes  an 


(6)  2  Show.  85.  (8)  9  M.  &  W.  372 

(7)  14  M.  V.  W.  239.  (9)  27  L.  J.  Ex.  317 
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^8^'  inquisition  to  be  made  of  the  lands,  goods,  and  chattels  of  tiie 
Smith  debtor  ;  and  if  the  goods  and  chattels  are  insufficient  to  discharge 
Smythe.  the  debt,  he  cannot  sell,  but  delivers  to  the  judgment  creditor  a 
The  C.J.  i^ight  of  entry,  he  cannot  put  him  into  actual  possession  of  the 
lands  extended — see  Taylor  v.  Cde  (10) — and  although  the 
judgment  creditor  takes  only  a  chattel  interest  in  the  lands 
when  he  gets  possession  (11),  yet  his  only  means  of  obtaining 
actual  possession,  if  it*^be  withheld,  is  to  bring  an  action 
of  ejectment,  which  is  founded  upon  his  bare  right,  as  against 
the  judgment  debtor,  to  be  in  possession  of  the  lands  extended. 
In  Martin  v.  Smith  (9)  it  was  held  that  as  against  the  debtor 
the  return  to  the  inquisition  that  he  was  in  possession  of 
the  lands  was  conclusive  up  to  the  date  of  the  return,  and  that 
he  could  not  set  up  a  title  in  a  third  person  arising  prior  to  that 
date,  Baron  Martin  said,  "'In  ejectment  on  an  elegit  the  judgment 
debtor  cannot  say  that  the  writ  is  unavailing,  because  his  title  is 
bad."  So  here  I  am  of  opinion  that  the  judgment  debtor  cannot 
be  permitted  to  say  as  against  the  purchaser  from  the  sherif]^ 
"  you  cannot  recover  as  against  me  because  my  title  is  bad,  inas- 
much as  the  legal  estate  is  in  a  third  person."  He  must  yield  up 
the  possession  he  has  got,  and  then  allow  the  owner  of  the  legal 
estate,  if  entitled,  to  recover  from  the  purchaser  the  possession  of 
the  land.  Other  matters  arising  out  of  the  Land  Acta  were 
argued  before  us,  but  seeing  that,  for  the  reasons  above  stated,  I 
think  the  defendant  has  no  valid  defence  to  this  action  I  consider 
it  unnecessary,  indeed  useless,  to  express  my  opinion  upon  them. 
The  verdict  for  the  plaintiflf  therefore  stands,  and  this  rule  is 
discharged  with  costs. 

Rvle  discharged  with  costs. 


Attorney  for  plaintiff:  Price,  Wentworth. 
Attorney  for  defendant :  Alfred  Shaw, 

(10)  3  T.R.  292.  294  (11)  1  Wm.  Ezb.  676 
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In  re  BRAY. 

Bankruplcy^Banhniptcif  Act,  1887  (51  Vie.  No.  19),  w.  66, 57  ^s  58—13  Miz.  c.  6— 
Preference— MortgcLge — Security  for  past  debt-^Fresh  advances — Liens  on  Wool 
Act  (11  Fie.  No.  4). 

G.  A  Co.  made  advances  from  time  to  time  to  B.  (a  grazier),  on  the  security 
of  stock  mortgages  in  the  usual  form,  covering  stock  in  his  possession.  In  June, 
1888,  th«  debt  due  to  G.  &  Co.  was  5474^,  for  which  they  had  security  over 
stock  worth  6637/.  lOs.,  and  if  according  to  G.  &  Co.*s  contention  the  mortgages 
oovered  after-acquired  property,  the  security  was  worth  9675/.  G.  &  Co.  then 
advanced  2700/.  more,  and  in  order  to  secure  that  amount  a  fresh  mortgage  was 
offered  over  7500  sheep^  but  instead  of  adopting  that  course  G.  ft  Co.  cancelled 
the  existing  mortgages  and  took  one  mortgage  over  those  7500  sheep  and  all 
the  other  stock  which  came  within  the  other  mortgages  as  a  security  for  the  27001. 
to  be  advanced  and  the  sum  of  5474/.  already  due  to  them.  In  March,  1889,  B. 
became  bankrupt,  and  the  official  assignee  of  his  estate  applied  for  an  order 
declaring  this  mortgage  void— 1.  Under  sec.  56  of  the  Bankruptcy  Act.  2.  As 
being  a  fraudulent  preference.  3.  Under  13  Eliz.  c.  5.  4.  As  being  a  fraud  on 
the  policy  of  the  Bankruptcy  Ad. 

Manning t  J.,  found  that  the  transaction  was  not  fraudulent,  and  was  a  present 
advance  for  the  purpose  of  enabling  B.  to  carry  on  his  business,  and  heJLd^  that  as 
the  giving  of  the  mortgage  was  not  fraudulent,  and  not  in  itself  an  act  of 
bankruptcy,  and  as  it  was  given  before  the  sequestration  order  had  been  made, 
and  G.  &  Co.  having  no  notice  of  an  available  act  of  bankruptcy,  it  could  not  be 
impeached  under  the  Bankruptcy  Act, 

And  also  held,  that  the  mortgage  was  not  void  under  13  Eliz.  c.  5,  as  there  was 
no  intention  on  the  part  of  either  B.  or  G.  &  Co.  to  defeat  or  delay  his  creditors. 

Semble,  that  a  mortgage  under  the  Liens  on  Wool  ^c^  (11  Vic.  No.  4)  does  not 
cover  after  acquired  property. 

Held  on  appeal,  that  the  giving  of  the  mortgage  did  not  appear  to  the  Court  to 
be  a  preference,  inasmuch  as  in  bankruptcy,  as  in  equity,  a  mortgagee  who  has 
several  mortgages  over  several  properties  ^las  the  right  to  treat  them  as  one 
mortgage,  and  cannot  be  compelled  to  allow  one  to  be  redeemed  unless  all  are 
redeemed*  and  that  therefore  by  taking  this  mortgage  G.  &  Co.  had  got  the  same 
security  as  they  would  have  had  if  the  mortgages  had  all  remained  distinct. 

It  was  also  sought  to  set  aside  this  mortgage,  on  the  ground  that  the  schedule 
to  the  deed  did  not  comply  with  the  Liens  on  Wool  Act  (11  Vic.  No.  4),  inasmuch 
as  the  name  of  the  principal  superintendent  or  overseer  was  not  given. 

Held,  that  the  protection  of  the  11  Vic  No.  4  was  not  required,  as  G.  &  Co.  had 
entered  into  possession  of  the  property  and  were  in  actual  possession  before  the 
committing  of  any  act  of  bankruptcy. 

Bankbuptcy  Appeal. 

On  the  27th  November  the  Bankruptcy  Court  was  moved  on 
behalf  of  the  official  assignee  of  the  estate  of  E.  C.  Bray,  before 
Mannrng^  J.,  for  an  order  declaring  void,  as  against  the  official 
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^^^'  assignee,  a  certain  mortgage  of  the  30th  June,  1888,  between  the 
^w^«  bankrupt  and  Goldsbrough,  Mort  &  Co.,  to  secure  825W  upon 
the  security  of  certain  stock  and  book  debts  belonging  to  the 
bankrupt.  And  secondly,  for  an  order  directing  Goldsbrough, 
Mort  &  Co.  to  deliver  to  the  official  aHsignee  the  proceeds  of  the 
sale  of  a  horse  named  Caractacus.  [During  the  argument  it  was 
admitted  that  the  proceeds  of  the  sale  of  the  horse  should  be 
delivered  to  the  official  assignee.]  And  thirdly,  for  an  order 
directing  Goldsbrough,  Mort  &  Co  to  deliver  to  the  official 
assignee  the  sum  of  1300!.,  being  the  proceeds  of  a  promissory 
note  in  favour  of  the  bankrupt,  which  he  endorsed  and  handed 
to  Goldsbrough  &  Co.,  upon  the  grounds : — 

1.  That  the  giving  of  the  security  and  the  delivery  of  the 

promissory  note  had  the  effect  of  preferring  Goldsbrough 
&  Co.  to  other  then  existing  creditors,  and  the  security 
was  given,  and  the  promissory  note  delivered  at  a  time 
when  the  bankrupt  was  insolvent,  eaxd  in  contemplation 
of  surrendering  his  estate  under  the  Banhmptcy  Ads. 

2.  That  the  giving  of  the  security  and  the  delivery  of  the 

promissory  note  were  fraudulent  preferences. 

3.  That  the  security  was  given,  and  the  promissory  note 

delivered  with  the  intent  to  defeat  and  delay  creditors. 

4.  That  the  security  and  the  delivery  of  the  promissory  note 

were  void  under  the  13th  Eliz.  c.  5. 

5.  That  the  security  was  and  is  void  under  the  Liens  on 

Wool  Act  (11  Vic  No.  4). 

6.  That  the  giving  and  taking  of  the  security  and  the  pro- 

missory note  were  frauds  upon  the  policy  of  the 
Bankruptcy  Act. 

The  facts  of  the  case  are  fully  set  out  in  the  judgments  of 
Manning,  J.,  and  T?ie  Chief  Justice. 

Wise  and  Ralston  appeared  in  support  of  the  motion  for  the 
official  assignee. 

Barton,  Q.C.,  and  Knox  appeared  for  Goldsbrough  ft  Go. 
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On  the  5th  Dec.,  1889,  the  motion  was  dismissed  with  costs,       ^^^'  . 

with  the  exception  of  the  costs  referable  to  the  claim  of  the  official      J[^  *"* 
^  Brat. 

assignee  to  the  proceeds  of  the  sale  of  the  horse  "  Caractacus,"  and 
the  following  judgment  was  delivered' by 

Manning,  J.  I  do  not  think  th^t  the  public  appreciate  the 
difference  between  the  bankruptcy  law  as  it  at  present  exists,  and 
the  old  insolvency  law.  Hitherto  the  official  assignee  has  been 
almost  certain  to  succeed  in  cases  involving  a  question  of 
**  preference,"  the  law  having  formerly  been  that  any  transaction 
was  bad  which  had  the  effect  of  preferring  any  then  existing 
creditor  of  the  insolvent  to  his  other  creditors,  but  at  the  present 
time  the  law,  as  laid  down  in  Davy's  case  (1),  (the  decision  in  which 
I  should  feel  myself  bound  by,  even  if  I  did  not  wholly  agree  there- 
with,) is  that  a  payment  made  by  a  bankrupt  to  his  creditors  is 
valid,  even  though  having  the  effect  of  preferring  an  existing 
creditor,  provided  the  preference  is  not  fraudulent,  or  in  itself  an 
act  of  bankruptcy,  and  provided  it  is  made  before  a  sequestration 
order,  and  without  notice  of  any  available  act  of  bankruptcy. 
Practically,  this  me^ns  that  we  have  adopted  the  English  law  of 
fraudulent  preferences. 

In  a  case  (2)  which  was  lately  before  me,  I  had  to  consider  the 
meaning  of  s.  58  of  the  Bankruptcy  Act,  and  I  came  to  the  con- 
clusion that  the  distribution  referred  to  in  that  section  mecuis  an 
act  of  bankruptcy  as  defined  in  s.  4,  subject  to  the  qualification 
introduced  by  s.  6,  sub-s.  c,  that  it  must  have  been  committed 
within  the  period  of  six  months  immediately  preceding  the 
sequestration  order.  That  construction  seems  to  me  to  be  in 
accordance  with  the  case  of  Ex  parte  Games  (3).  It  seems  to 
me  to  have  been  the  intention  of  the  Legislature  that  transactions 
of  this  nature  by  the  bankrupt  should  be  validated  after  the  lapse 
of  a  period  of  time,  which  has  been  fixed  at  six  months,  and, 
accordingly,  I  think  that  any  distribution  by  the  bankrupt,  to  be 
dealt  with  under  s.  58,  must  have  taken  place  within  six  months 
of  the  sequestration  order.  In  deference  to  the  opinion  expressed 
by  me  in  the  case  referred  to,  Mr.  Wise  refrained  from  argument 

(1)  10  N.S.W.  L.R.  Eq.  179 ;  6  W.N.  66.  (3)  12  Oh.  D.  314. 

(2)  In  re  Jachon,  10  NS. W.  L.R.  307. 
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^890.       on  that  point  in  the  present  case,  reserving  his  right  to  argue  the 

In  re       point  before  the  Full  Court. 
Brat. 

With  reference  to  the  deed  which  the  applicant  seeks  to 
anning   .  jj^p^g^j^  jj^  ^j^jg  ^jg^^^  ^^  ^^^  point  I  have  to  consider  is  whether 

or  not  that  deed  is  valid  under  the  provisions  of  13  Eliz.  c  5. 
On  this  point  there  is  abundance  of  authority  to  guide  the  Court, 
the  only  difficulty  being  to  apply  the  law  to  the  facts  of  each 
particular  case.  It  is  this  difficulty  which  would  in  my  opinion 
be  almost  insuperable  if  the  case  were  tried  by  a  jury,  who  would 
find  it  hard  to  exclude  from  their  minds  the  consideration  of  the 
general  scope  and  intention  of  the  bankruptcy  laws,  viz., 
an  equal  distribution  of  the  bankrupt's  property  amongst  his 
creditors.  In  the  case  of  In  re  Johnson  C4)  the  distinction 
between  the  scope  of  the  bankruptcy  laws  and  the  scope  of  13 
Eliz.  c.  5  is  very  clearly  put.  In  that  case  Fry,  J.,  at  p.  392,  sajrs 
(quoting  the  case  of  Tlionvpaon  v.  Webster)  (5)  :-t"  *The  principle 
(of  the  Act,  13  Eliz.  c.  5)  now  established  is  this :  The  language  of 
the  Act  being  that  any  conveyance  of  property  is  void  against 
creditors  if  it  is  made  with  intent  to  defeat,  hinder,  or  delay 
creditors,  the  Court  is  to  decide  in  each  particular  case  whether, 
on  all  the  circumstances,  it  can  come  to  the  conclusion  that  the 
intention  of  the  settlor  in  making  the  settlement  was  to  defeat, 
hinder,  or  delay  his  creditors.'  It  is  obvious  that  the  intent  of  the 
statute  is  not  to  provide  equal  distribution  of  the  estates  of 
debtors  among  their  creditors — there  are  other  statutes  which 
have  that  object — nor  is  it  the  intent  of  this  statute  to  prevent 
any  honest  dealing  between  one  man  and  another,  although  the 
result  of  such  dealing  may  be  to  delay  creditors.  And  cases  have 
been  cited  accordingly  where  deeds  of  this  nature  have  been  held 
good,  though  the  result  of  them  has  been  that  creditors  have 
been  not  only  delayed  but  excluded." 

''The  effect  on  a  deed  of  this  sort  of  its  being  for  good 
consideration  is  very  great.  It  does  not  necessarily  shew  that  the 
deed  may  not  be  void  under  the  statute,  because  in  many  cases 
good  consideration  has  been  proved,  and  yet  the  object  of  the  deed 
has  been  to  defeat  and  delay  creditors ;  such  has  been,  theref ore, 
for  an  unconscientious  purpose,  and  the  fact  that  there  has  been 
(4)  20  Ch.  D.  389.  (5)  4  Draw  688. 
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good  consideration  will  not  uphold  the  deed.  But  nevertheless  it  ^^^- 
ia  a  material  ingredient  in  considering  the  case,  and  for  very  ^^^ 
obvious  reasons;  the  fact  that  there  is  valuable  consideration 
shews  at  once  that  there  may  be  purposes  in  the  transaction  other 
than  the  defeating  or  delaying  of  creditors,  and  renders  the  case 
therefore  of  those  who  contest  the  deed  more  difficult.  In  the 
case  of  Harman  v.  Richanrds,  the  Lord  Justice  Turner,  then 
Vice-Chancellor,  makes  this  observation  (6) :  '  It  remains  to  be 
considered  whether  the  settlement  which  was  then  made  for 
valuable  consideration  was  also  made  bond  fide,  for  a  deed,  though 
made  for  valuable  consideration,  may  be  affected  by  mala  fides. 
But  those  who  undertake  to  impecush  for  maZa  fides  a  deed  which 
has  been  executed  for  valuable  consideration  have,  I  think,  a  task 
of  great  difficulty  to  discharge.'  " 

I  now  come  to  consider  the  facts  of  the  case  before  me.  It 
appears  that  Bray  carried  on  the  business  of  dealing  in  stock, 
that  is  to  say,  purchasing  sheep  eaxd  cattle,  and,  if  possible, 
re-selling  at  a  profit  In  connection  with  this  business  he  rented 
certain  properties,  on  which  the  stock  purchased  by  him  were 
placed  until  there  was  a  favourable  opportunity  for  disposing  of 
them.  In  1886  he  applied  to  Ooldsbrough  &  Go.  (the  respondents) 
for  assistance  in  financing  this  business,  and  they  from  time  to 
time  made  advances  to  him  on  the  security  of  stock  mortgages  in 
the  usual  form,  covering  stock  in  his  possession.  From  time  to 
time  certain  of  the  stock  comprised  in  these  mortgages  were  sold 
through  Ooldsbrough  &  Co.,  and  they  had  full  control  over  the 
moneys  realised  by  the  sales  of  such  stock,  and  could  tell  exactly 
m  what  position  they  stood.  Bray  says  that  he  went  to 
Ooldsbrough  &  Co.  for  advwaces  because  the  bills  which  he  gave 
for  stock  purchased  by  him  sometimes  fell  due  before  he  had  had 
an  opportunity  of  selling  stock  to  provide  money  to  meet  the 
bills.  It  is  not  fo|r  this  Court  to  consider  whether  or  not  it  is 
strictly  honest  for  a  man  to  buy  goods  on  credit  and  then  pledge 
them  to  another  person ;  all  that  I  have  to  consider  is  whether  it 
is  legally  competent  for  him  to  do  so.  On  June  28, 1888,  Bray, 
having  to  meet  certain  bills  then  coming  due,  applied  to 
Ooldsbrough  &  Co.  for  an  advance.    At  that  time  his  debt  to  the 

(6)  10  Hare  89. 
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^^00-  firm  stood  at  5474?.,  for  which  they  had  unquestionably  security 
J[^  ^  over  stock  estimated  to  be  worth  66872.  108.  That  was  ample 
security,  and  the  firm  appear  to  have  been  satisfied  with  it  U, 
anntng  .  ^^  ^^  other  hand,  the  contention  of  the  mortgagees,  that  the 
mortgages  covered  stock  brought  on  to  the  properties  specified  in 
them  be  correct,  the  security  was  worth  no  less  than  96751. 
These  figures  are  material,  as  I  shall  presently  have  to  consider 
whether  the  intention  of  the  respondents  in  taking  the  mortgage 
now  impeached  was  to  get  security  for  a  past  debt  If  the 
stock  comprised  in  the  securities  then  in  force  was  worth  one- 
fourth  more  than  the  amount  of  the  advances,  I  cannot  see  how 
any  jury  could  find  that  the  prominent  object  of  the  mortgagees 
was  to  obtain  security  for  a  then  existing  debt  This  being  the 
position.  Bray  applies  for  an  advance  of  2700?.,  offering  as  security 
certain  stock  which  had  been  purchased  by  him  and  placed  on 
one  or  other  of  the  properties  specified  in  the  prior  mortgages — 
this  stock  being  claimed  by  the  mortgagees  as  coming  under 
those  mortgages,  and  also  certain  other  stock.  The  value  of  the 
whole  of  the  stock  thus  offered  by  Bray  was  about  5375?.  No 
portion  of  the  money  advanced  was  to  be  applied  in  payment  of 
any  part  of  the  debt  then  due  from  Bray  to  Qoldsbrough  &  Co., 
but  the  whole  of  it  was  to  be,  and  in  fact  was,  advanced  to  Bray 
at  different  times  shortly  after  the  date  of  the  mortgage,  for  the 
purpose  (among  others)  of  enabling  him  to  meet  certain  bills  then 
shortly  coming  due.  Under  these  circumstances  I  am  compelled 
to  find  that  the  money  advanced  was  a  present  advance, 
as  it  is  wholly  immaterial  whether  the  money  was  advanced 
in  one  sum  or  as  required  by  the  mortgagor.  I  am  also 
satisfied  that  there  was  not  on  the  part  of  either  mortgagor 
or  mortgagee  any  intention  to  defeat  or  delay  creditors. 
In  my  opinion  this  was  an  ordinary  business  transaction, 
the  advance  being  made  bona  fde,  and  without  reference 
to  getting  further  security  for  past  advances,  by  a  firm  whose 
business  it  was  to  make  such  advances,  in  order  to  enable  Bray 
to  carry  on  his  business  in  the  usual  way.  I  treat  the  transaction 
simply  as  an  advance  of  2720?.  on  certain  security,  and  if  the 
transaction  had  been  in  that  form  there  could  have  been  no 
reason  for  impeaching  it    From  the  letter  of  the  30th  of  Jane, 
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1888, 1  have  no  doubt  that  the  nature  of  the  transaction  was  ^^^' 
simply  as  I  have  stated  it  On  an  application  being  made  by  ^^^ 
Bray  for  a  further  advMice,  Qoldsbrough  &  Co.,  remembering 
that  they  already  held  eight  mortgages,  and  that  the  stock 
comprised  in  some  of  these  mortgages  had  been  sold,  wisely 
determined  to  consolidate  all  their  existing  securities  into  one 
document.  Upon  the  execution  of  that  document  they  got,  in 
form,  a  security  for  a  past  debt,  but  under  13  Eliz.  c.  5  that  is 
by  no  means  fatal,  for  we  have  to  inquire  whether  the  advantage 
obtained  was  the  result  of  an  intention  to  defeat  or  delay 
creditors,  or  whether  it  was  the  result,  as  in  this  case  I  hold  it 
was,  of  an  ordinary  business  transaction. 

There  being  in  this  case  good  and  valuable  consideration  for 
the  deed,  we  must,  if  we  adopt  the  case  of  In  re  Johnson  (7),  look 
for  fraudulent  intention  on  the  part  of  both  mortgagor  and 
mortgagee,  and  that  intention  must  be  sought  for  in  the  circum- 
stances of  the  case.  It  must  be  remembered  that  in  this  case 
we  are  not  dealing  with  the  Bankruptcy  Act,  the  object  of  which 
is  to  ensure  an  equal  distribution  of  the  debtor's  estate  amongst 
his  creditors,  but  with  the  statute  of  Elizabeth^  which  was 
directed  at  conveyances  made  with  the  intention  of  defeating 
or  delaying  creditors. 

Mr.  Wise  contends  that  by  this  mortgage  Bray  put  himself 
entirely  in  the  hands  of  his  mortgagees,  all  the  stock  he  then 
had  being  included  in  it,  and  that  therefore  the  mortgage  was 
bad,  and  in  support  of  that  contention  he  cited  Ex  parte 
Sparrow  (8).  That  case,  however,  is  very  different  to  the  one 
now  before  me,  two  of  the  main  points  of  difference  being 
that  in  that  case  the  transaction  was  not  a  mortgage  but  an 
absolute  conveyance,  and  that  it  was  not  an  ordinary  business 
transaction,  as  this  undoubtedly  is.  This  is  an  ordinary  mer- 
cantile transaction.  Bray  is  buying  stock  on  credit,  but  that 
stock  is  delivered  to  him,  and  on  delivei^y  becomes  his  absolute 
property,  the  vendor  having  no  claim  except  on  the  promissory 
note,  which  he  chooses  to  accept  as  payment.  In  my  opinion 
it  is  not  the  duty  of  any  person  taking  a  mortgage  of  this 
(7)aOCh.D.389.  (8)  2  De.  G.  M.  &  G.  907. 
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1^'       description  to  inquire  whether  the  mortgaged  stock  has  been 
In  re       paid  for — and,  in  fact,  the  stock  is  paid  for  if  the  vendor  takes  a 
promissory  note  in  payment.    This  mortgage  did  not  in  any  way 
Manning  J.  ^j^  Bray's  hands  so  as  to  prevent  him  from  trading. 

Apart  from  this,  however,  I  do  not  think  that  this  is  a  mort- 
gage of  all  the  bankrupt's  stock,  present  and  future.  I  do  not 
think  that  mortgages  of  this  nature  cover  after-acquired  stock. 
The  section  of  the  Idena  on  Wool  Act  is  in  the  following 
words: — [His  Honour  read  the  4th  section]  and  the  schedule 
provides  that  the  register  must  contain  the  number  of  sheep 
mortgaged  and  their  brands,  and  the  Act,  by  providing  for  the 
inclusion  of  increase  and  progeny,  appears  to  me  to  exclude  any 
other  stock  not  referred  to  in  the  original  mortgage.  The  only 
case  under  which  these  mortgages  could  be'  held  to  include  after- 
acquired  stock  is  the  case  of  HoLroyd  v.  Marshall  (9),  and  in  my 
opinion  the  statute  precludes  the  operation  of  that  case.  It  is 
said  that  the  consideration  is  inaccurately  stated  in  the  deed,  and 
that  the  deed  is  therefore  invalid.  The  consideration  is  stated  as 
82502.,  and  we  know  that  that  includes  54742.  already  due,  but  on 
the  authority  of  the  case  of*  Eichardaon  v.  Harris  (10)  I  think 
this  is  a  sufficiently  accurate  description. 

I  have  already  dealt  with  the  argument  that  the  mortgagees 
wilfully  abstained  from  making  enquiries,  and  on  the  whole  case 
I  am  clearly  of  opinion  that  there  was  no  intention  to  defeat  or 
delay  creditors,  and  that  the  result  of  Bray's  operations — his 
inability  to  pay  his  creditors — was  totally  unexpected.  In  fact, 
there  is  evidence  to  shew,  that,  with  an  ordinarily  good  season, 
the  mortgagor  might  reasonably  have  hoped  to  pay  his  creditors 
208.  in  the  11.  That  must  be  taken  to  have  been  his  actual 
intention,  since  he  was  justified  in  considering  that  he  ran  no  risk 
of  defeating  his  creditors.  The  question  as  to  the  promissory 
note  depends  on  whether  the  mortgage  now  under  consideration  ' 
is  a  good  deed  under  the  provisions  of  the  Liens  on  Wool  Act* 
In  my  opinion  this  deed  is  a  sufficient  compliance  with  the  Act, 
as  it  shews  the  date,  the  names  of  the  mortgagor  and  mortgagee, 
and  the  consideration,  and  the  schedule  shews  the  number  of 
stock  and  their  brands.  Some  of  the  sheep  comprised  in  the 
(9)  10  H.  &  G.  191.  (10)  22  Q.B.D.  268. 
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mortgage  were  sold,  and  the  proceeds  properly  went  to  the  ^^^' 
mortgagees.  With  respect  to  the  horse  "Caractacus"  the  ^^ 
respondents  abandon  their  claim,  and  the  money  for  which  he 
was  sold  must  therefore  be  paid  by  the  respondents  to  the  official 
asftignee.  The  motion  will  therefore  be  dismissed  with  costs, 
except  such  costs  as  are  referable  to  the  claim  made  in  respect 
of  "  Caractacus." 

The  official  assignee  of  Bray's  estate  appealed,  and  the  appeal 
was  heard  on  the  12th,  13th,  and  14th  of  May,  1890. 

Wise  (with  him  Salomons,  Q.C.,  and  Ralston),  for  the  appellant, 
the  official  assignee  of  Bray's  estate.  This  transaction  had  the 
effect  of  withdrawing  all  the  property  of  Bray  from  the  legal 
process  which  his  creditors  had  a  right  to  enforce  against  him, 
and,  inasmuch  as  bankruptcy  ensued,  the  mortgage  is  void  under 
the  bankruptcy  law  :  Ex  parte  Chaplin  (11).  This  transaction 
falls  under  the  66th  section  of  the  Bankruptcy  Act  of  1887. 

[The  Chibf  Justice.  Would  this  mortgage  have  been  void 
under  s.  8  of  the  old  Insolvency  Act  (5  Vic.  No.  17)  ?] 

That  is  our  contention.  This  mortgage  was  given  as  a  security 
for  a  past  debt,  and  is  therefore  void  under  s.  56:  Lyons 
v.  Cohen  (12). 

[The  Chief  Justice.  In  Lyons  v.  Cohen  there  was  not,  as  in 
ibis  case,  a  fresh  advance.] 

This  was  an  assignment  of  all  the  debtor's  property  to  secure  a 
past  debt.  Section  66  of  the  Bankruptcy  Act  of  1887  is  the 
same  as  s.  8  of  5  Vic.  No.  17,  except  that  the  words  "  whether 
fraudulent  or  not,"  are  inserted  in  the  former  section.  That  was 
done  to  provide  against  the  law  as  laid  down  in  the  Bank  of 
Australia  v.  Harris  (13). 

[Sib  George  Innes,  J.  Was  not  this  a  conveyance  or 
assignment  for  valuable  consideration  within  the  meaning  of 
8.67(c)?] 

(11)  26  Ch.  D.  319.  (13)  1  S.O.R.  App.  12 ;  16  Moo.  P.O.  »7. 

(12)  Knox  92. 
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1890.  There  was  no  valtuMe  consideration.    This  transaction  is  void 

In  re       under  s.  58,  as  it  was  an  act  of  bankruptcy :  s.  4  (1),  (6)  and  (c). 

[Barton,  Q.O.  On  the  construction  of  ss.  56,  57,  and  58, 
referred  to  In  re  Atlas  Erigineering  Co.  (Davy's  case)  (14),  and 
the  cases  therein  cited. 

The  Chief  Justice.  If  the  law  is  correctly  laid  down  in  that 
case,  then  the  whole  bankruptcy  law  of  this  colony  has  been 
altered  by  this  new  Act.] 

Wise.  That  is  exactly  what  Mr.  Justice  Manning  has  pointed 
out  in  his  judgment  in  this  case.  This  transaction  was  a  fraud  on 
the  bankruptcy  laws :  Ex  parte  Pearson  (15).  The  assignment  of 
all  Bray's  property  was  anactof  bankruptcy:  Siebertv.Spooner (16). 
Where  a  trader  conveys  all  his  estate  and  effects,  that  is  an  act 
of  bankruptcy :  DvMon  v.  Morrison  (17),  Newton  v.  Chantler  (18), 
In  re  Wood  (19).  Where  a  trader  executes  a  mortgage  to  secure 
a  past  debt  and  a  further  advance,  and  the  further  advance  is 
merely  for  the  purpose  of  paying  off*  another  creditor,  the  mort- 
gage is  a  fraudulent  preference :  Ex  parte  Boon  (20),  Oraham  v. 
Chapman  (21). 

[The  Chief  Justice.  That  case  was  overruled :  Ex  parte 
HauxwdL  (22).] 

This  mortgage  was  bad  under  the  Liens  on  Wool  Act,  inasmuch 
as  it  does  not  comply  with  the  form  required  by  the  schedule  to 
the  Act ;  it  is  therefore  merely  an  unregistered  bill  of  sale,  and 
Bray  was  in  apparent  possession. 

Barton,  Q.C.  (with  him  Knox),  for  the  respondents.  The  last 
point  is  immaterial,  as  the  deed  is  good  at  common  law,  and  the 
respondents  took  actual  possession  before  Bray  became  bankrupt. 
Our  first  contention  is,  that,  on  the  facts,  the  question  of  pre- 
ference does  not  arise,  and  secondly,  that  if  this  was  a  transaction, 
bad  under  s.  66,  then  it  is  protected  by  s.  57.     Ss.  56  and  57  are 

(14)  10  N.S.W.L.R.  179 ;  6  W.N.  66.    (19)  7  Ch.  302. 
(16)  8  Ch.  667,  (20)  41  L.T.  42. 

(16)  1  M.  &  W.  714.  (21)  12  C.B.  85;  21  LJ.C.P.  173. 

(17)  17  Vesey  193.  (22)  23  Ch.D.  626. 

(18)  7  East  137. 
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inconsistent,  unless  s.  57  is  read  as  a  proviso  to  s.  56.     This        ^S^- 
mortgage  falls  within  the  protection  given  to  transactions  with       ^«  ** 
bankrupts  in  &  57  (c),  and  the  conditions  in  that  section  were 
clearly  complied  with. 

And  thirdly,  that  it  cannot  be  impeached  under  the  statute  of 
Elizabeth  inasmuch  as  there  was  no  intent  to  defeat  and  delay 
the  other  creditors.  This  mortgage  was  not  given  to  secure  a 
pre-existing  debt;  the  debt  of  5,47 U.  was  already  fully  secured 
under  the  other  mortgages,  and  then  instead  of  a  fresh  mortgage 
being  executed  to  cover  the  fresh  advance,  all  the  old  mortgages 
were  cancelled,  and  this  mortgage  was  given  securing  the  existing 
debt  and  the  fresh  advance,  the .  mortgage  including  all  the 
property  which  had  been  included  in  the  old  mortgages,  and 
7500  sheep  as  well. 

As  to  whether  there  was  any  intent  to  defeat  or  delay  the 
other  creditors  of  Bray,  they  referred  to  Copia  v.  Middleton  (23), 
In  re  Johnson  (24);  and  they  also  referred  to  AUen  v. 
Bonnett  (25),  Ex  parte  Winder  (26),  Ex  parte  Sheen  (27), 
Ex  parte  Johnson  (28),  Alton  v.  Harrison  (29),  In  re  Jack- 
son  (30),  Ex  parte  Pearson  (31),  The  Credit  Go.  v.  Pott  (32). 

Wise  in  reply. 

The  arguments  on  the  points  on  which  the  case  was  decided 
are  so  fully  set  out  in  the  judgment  of  The  Chief  Justice  that 
it  is  unnecessary  to  refer  to  them  at  any  greater  length. 

Cur,  adv.  vvlt 

On  4th  August  the  judgment  of  the  Court  was  delivered  by         Augud  4. 

The  Chief  Justice.  This  was  an  appeal  by  the  official 
assignee  of  the  above  estate  against  the  decision  of  his  Honour 
the  Jvdge  in  Bankruptcy,  by  which  he  held  that  a  certain  deed 
of  mortgage,  dated  the  30th  of  June,  1888,  and  executed  by  the 
bankrupt  in  favour  of  the  respondents,  was  a  good  and  valid 

(23)  2  Madd.  410.  (2S)  26  Gh.  D.  33S. 

(24)  20  Cai.  D.  389.  (29)  4  Ch.  622. 

(26)  6  Ch.  577.  (30)  10  N.S.W.  L.R.  307. 

(26)  1  (}h.  D.  290;  13  L.T.N.S.  615.  (31)  8  Ch.  667. 

(27)  1  Ch.  D.  560.  (32)  6  Q.B.D.  295. 
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^QQQ-       deed,  and  was  not  void  either  under  the  13  Elie.  cap.  6,  or  onder 
In  rt       the  Bankrwptcy  Act,  1887,  and  by  which  he  also  held  that  the 
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endorsement  by  the  bankrupt  of  a  certain  promissory  note 
for  12752.  to  the  respondents,  made  in  the  bankrupt's  favour  by 
one  Hay,  was  a  valid  transfer,  and  not  impeachable  at  the  suit  of 
the  official  assignee.  Mr.  Wise,  for  the  appellant,  contended  that 
the  deed  of  the  80th  of  June,  1888,  was  an  act  of  bankruptcy 
upon  two  separate  grounds.  First,  that  it  gave  a  security  for  a 
past  debt  over  the  whole  of  the  bankrupt's  property  without  any 
substantial  present  equivalent,  and  therefore  void  under  the 
statute  of  Elizabeth  ;  secondly,  that  it  was  in  itself  a  fraudulent 
preference,  or  at  least  a  preference  which  had  the  eflTect  of  pre- 
ferring a  then  existing  creditor  to  another. 

In  order  to  clearly  understand  the  case,  and  the  conclusion  at 
which  I  have  arrived,  it  will  be  necessary  to  set  out  some  of  the 
facts,  and  to  explain  the  position  of  the  parties. 

The  respondents  carry  on  as  a  branch  of  their  business  that  of 
stock  and  station  agents,  and,  as  such,  make  advances  to  graziers, 
stock  dealers,  and  others  upon  the  security  of  stations,  and  also  upon 
the  security  of  sheep,  cattle,  and  horses.    These  advances  are  in 
many  instances  made  for  the  purpose  of  enabling  the  borrower  to 
pay  for  the  stock  purchased,  or  when  stock  is  bought  on  credit,  as 
it  frequently  is,  of  enabling  the  borrower  to  meet  the  liabilities  as 
they  fall  due,  and  when  in  due  course  the  stock  is  sold,  the  proceeds 
come  to  the  respondents'  hands  to  defray  the  debt  and  relieve  the 
security  ;  in  fact,  they  act  as  financial  agents  or  bankers  for  their 
constituents,  keeping  a  debtors'  and  creditors'  current  account  with 
them,  and  this  account  is  from  time  to  time  secured  by  mortgages 
over  the  stock  bought.    It  is  evident,  therefore,  that  where  there 
is  a  continued  course  of  transactions  between  the  respondents 
and  a  dealer  in  stock,  as  fresh  advances  are  from  time  to  time 
made,  so  fresh  securities  must  from  time  to  time  be  given.     The 
bankrupt  was  a  grazier  and  dealer  in  stock.    It  would  appear 
that  his  transactions  with  the  respondents  commenced  in  the 
month  of  September,  1886,  as  on  the   12th  of  that  month   he 
executed  a  mortgage  over   1200   sheep,   which  was   registered 
under  the  provisions  of  the  11th  Vic.  No.  4,  to   secure  125£. 
From    that    date    down    to    the    30th   of   June,    1388,   eight 
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mortgages,  including  the  first,  and  all  registered  under  the  same       ^^^' 
Act,  were  executed  by  the  bankrupt  in  favour  of  the  respondents,      ^»  ^ 
some  of  these  including  sheep  only,  others  sheep,  cattle,  and 
horses.     On  foot  of  these  securities  the  respondents  advanced  on 
the  whole  20,575!.,  of  which  there  remained  due  at  the  date  of 
the  execution  of  the  mortgage  of  the  30th  of  June,  1888,  the  sum 
of  54712. ;  this  was  secured  under  some  of  the  eight  mortgages, 
which  then  embraced  stock  valued  at  66372.  108.    Each  of  these 
mortgages  contained  a  grant  of  future  acquired  stock,  together 
with  a  power  to  enter  upon  the  lands  specified  and  to  seize  such 
stock.    If  this  power  had  at  that  time  been  put  in  force  the 
value  of  the  stock  coming  under  the  mortgages,  directly  and 
indirectly,  amounted  to  96752.    Previous  to  the  30th  June,  1888, 
the  bankrupt  had  purchased  some  sheep  upon  credit,  and  the 
promissory  notes  he  had  given  for  these  sheep  were  falling  due ; 
he  accordingly  applied  to  the  respondents  for  a  fresh  advance 
over  some  7500  sheep.     He  does  not  appear  to  have  been  aware 
of,  or  if  he  was,  then  of  the  effect  of,  the  power  in  the  mortgages 
to  seize  future  acquired  property,  inasmuch  as  these  7500  sheep 
were  in  fact  upon  the  lands  which  were  mentioned  in  some  oi> 
one  of  the  mortgages.     However,  the  respondents  agreed  to 
advance  to  the  bankrupt  the  sum  of  27202.  upon  the  security  of 
these  7500  sheep,  and  it  is  apparent  from  the  letter  of  the  30th 
of  June,  written  by  the  respondents  to  the  bankrupt,  that  at  first 
it  was  intended  to  take  a  fresh  mortgage  over  these  7500  sheep 
to  secure  the  fresh  advance  of  27202.,  when  it  occurred  to  the 
respondents  that  it  would  be  better  to  consolidate  all  the  mort- 
gages into  one,  and  take  one  mortgage,  which  would  embrace  the 
stock  already  directly  under  mortgage,  which  was,  as  I  have 
shewn,  valued  at  66372.  lOa.,  as  well  as  these  7500  additional 
sheep,  to  secure  the  54712.  then  remaining  due,  and  also  the  fresh 
advance  of  27202.    Accordingly  the  mortgage  of  the  30th  of 
June,  1888,  was  executed ;  and  although  the  27202.  was  not  on 
that  day  paid  to  the  bankrupt,  the  sum  of  8462.  was  then  paid 
on  his  account,  and  the  balance  was  paid  in  three  several  sums, 
on  the  3rd,  18th,  and  26th  of  the  following  months,  according  as 
the  liabilities  (which  the  27202.  was  obtained  to  discharge)  fell 
due. 
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^^^'  I  cannot  discover  from  the  evidence  that  at  this  time  there 

/»A^  were  any  grounds  to  suspect  the  solvency  of  the  bankrupt,  or 
that  he  or  the  respondents  had  any  cause  to  suspect  that  the 
bankrupt's  business  would  not  be  carried  on  in  due  course  and 
to  his  advantage.  The  value  of  his  assets  then  appears  to  have 
exceeded  his  liabilities.  About  the  end  of  1888,  or  the  beginning 
of  1889,  it  was  seen  that  a  series  of  unforeseen  events  was  likely 
to  cause  disaster,  unless  time  was  given  to  the  bankrupt.  A 
severe  drought  had  set  in,  and  stock,  particularly  sheep,  had  very 
much  fallen  in  value.  The  respondents  made  offers  to  the 
bankrupt's  creditors,  which,  if  they  had  been  accepted,  all  would 
probably  have  turned  out  well.  These  offers  were  unfortunately 
refused,  when  nothing  remained  but  for  the  respondents  to  take 
possession  under  their  mortgage  of  the  30th  of  June,  1888,  which 
they  did  on  the  8th  of  February,  1889.  On  the  14th  March, 
1889,  the  bankrupt  committed  an  act  of  bankruptcy,  upon  which 
his  estate  was,  on  the  15th  April,  1889,  sequestrated. 

These  being  the  facts,  I  wholly  fail  to  see  where  the  question 
of  fraudulent  or  any  other  preference  comes  in.  It  appears  to 
me  that  the  whole  transaction  was  one  carried  on  in  the  ordinary 
course  of  business.  According  to  the  evidence  the  pre-existing 
debt  of  547  U.  was  fully  secured,  and  in  consideration  of  obtaining 
a  fresh  advance,  which  was  made,  the  fresh  security  is  given. 
That  this  advance  was  made,  and  security  given,  with  the  band 
fide  intention  of  enabling  the  bankrupt  to  carry  on  his  business, 
I  think  there  can  be  no  doubt.  The  facts  all  tend  the  one  way, 
and  in  arriving  at  this  conclusion  it  appears  to  me  that  his 
Honour  was  clearly  right.  This  at  once  disposes  of  the  case  of 
Ex  parte  Chaplin  (33),  as  there  the  transaction  was  not  a 
mortgage  but  a  sale,  and  was  effected,  not  for  the  purpose 
of  enabling  the  debtor  to  carry  on  his  business,  but  with  the 
object  of  benefiting  the  debtor  and  one  creditor,  and  hindering 
and  delaying  all  others. 

But  it  is  contended  that  the  consolidation  of  these  mortgages 
establishes  a  preference,  inasmuch  as  the  7500  sheep  which 
formed  the  subject  matter  of  the  new  security  become  a  security 
for  the  pre-existing  debt.    No  doubt  this  is  so.    The  effect,  however, 

(33)  26  Ch.  D.  319. 
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would  have  been  precisely  the  same  had  the  mortgages  not  ^^^' 
been  consolidated,  and  a  fresh  security  had  been  taken  over  these  ^  ^ 
7500  sheep  to  secure  the  advance  of  2720J.  The  parties  carried 
out  legally  by  the  deed"^of  the  30th  June,  1888,  that  which  equity 
would  have  carried  out  had  the  mortgages  remained  all  distinct. 
I  take  it  as  quite  clear  that  a  mortgagee  who  has  several  mort- 
gages over  several  properties  has  the  right  in  equity  to  treat 
them  as  one  mortgage,  and  cannot  be  compelled  to  allow  one  to 
be  redeemed  unless  all  are  redeemed,  and  so  in  bankruptcy  (see 
Ex  parte  Alsager  (34).)  In  Selby  v.  Fomfret  (35),  affirmed  on 
appeal  (36),  which  was  a  suit  by  the  assignee  of  a  bankrupt,  it 
appeared  that  the  bankrupt  had  given  a  mortgage  to  the  plaintiff 
of  certain  leasehold  property  to  secure  an  advance ;  afterwards,  and 
nine  days  before  he  was  adjudged  bankrupt,  he  gave  another  m  ort- 
gage  over  a  certain  other  leasehold  property  to  certain  persons 
to  secure  another  advance ;  eight  days  after  the  bankruptcy,  and 
with  full  notice  thereof,  the  defendants  obtained  a  transfer  to 
themselves  of  this  latter  mortgage.  It  contained  a  power  of  sale. 
The  defendants  under  this  power  sold,  and  there  remained  in 
their  hands,  after  satisfying  the  amount  due  on  the  second 
mortgage,  a  sum  of  over  TOOi.,  which,  they  contended,  they  had 
a  right  to  apply  towards  satisfaction  of  their  first  mortgage. 
The  plaintiff,  as  assignee,  claimed  this  balance.  Wood,  V.C.,  held 
that  the  defendants  were  entitled  to  retain  the  7002.  as  against 
the  plaintiff,  saying :  "  The  mortgagor  pledges  two  estates, 
although  to  different  persons  and  for  different  debts,  and  the 
law  is  that  when  those  debts  become  united  in  the  same  creditor, 
both  estates  become  pledged  for  the  whole  amount."  On 
appeal,  the  Lord  Chxincdlor  said : — "  The  defendants  sold  the 
mortgaged  premises  under  the  power  of  sale  contained  in  the 
mortgage  deed.  As  transferees  of  the  mortgage  they  were 
lawfully  entitled  to  receive  the  whole  of  the  purchase  money, 
and  therefore  they  had  a  right  to  apply  the  surplus  beyond  what 
was  due  under  this  mortgage  to  satisfy  the  sum  due  to  them  on 
the  other  mortgage  executed  by  the  bankrupt  as  if  they 
had  been  defendants  in  a  suit  to  redeem  or  plaintiffs  in  a 

(34)  2  M.  D.  &  De.  Q.  328.  (36)  3  De  G.F.  <fe  J.  595. 

(35)  IJ.  Jk  H.  336. 
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^^^-       suit  to  foreclose."    Neve  v.  Pennetl  (37)  is  to  the  same  effect    The 
/n  rt       }|^^  a<3  i3,i j  down  in  these  authorities  appears  to  me  at  once  to 
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dispose  of  the  idea  that  the  respondents  gained  some  preference 
by  the  fact  that  they  took  a  consolidated  mortgage  and  thus 
made  the  last  security  a  security  also  for  the  pre-existing 
debt.  Independently  of  this  consideration,  it  must  not  be  lost 
sight  of,  first,  that  the  pre-existing  debt  was  already  fully 
secured,  with  a  good  margin  over ;  secondly,  that  the  fresh 
advance  was  one  made  in  the  due  course  of  business,  with  the 
manifest  intention  of  enabling  the  bankrupt  to  carry  on  hb 
business  in  the  same  way  that  he  had  hitherto  done,  and  that 
the  security  then  given  was  nothing  more  than  an  equivalent  for 
the  fresh  advance,  taking  into  consideration  the  subject  matter  of 
the  security;  and  thirdly,  that  it  was  a  security  by  way  of 
mortgage,  and  not,  as  in  Ex  parte  Chaplin  (38),  a  sala  These 
matters  being  considered,  the  element  of  any  description  of 
preference  does  not  appear  to  me  to  exist 

It  is,  however,  further  contended  that  apart  from  preference 
and  the  Bankruptcy  Act,  this  is  a  transaction  void  under  ihe 
13th  Eliz.  as  being  one  calculated  to  hinder  and  delay  creditors. 
What  I  have  already  said  upon  the  other  part  of  the  cane 
sufficiently  disposes  of  this  point.  If  the  advance  of  27202.  was  a 
b(ma  fide  advance  made  by  the  respondents  to  enable  the 
bankrupt  to  carry  on  his  business  in  due  course,  and  with  no 
intention  of  delaying  creditors,  then  although  the  mortgage  of  the 
30tb  of  June  may  have  included  the  whole  of  the  bankrupt's  then 
available  assets,  the  transaction  does  not  come  within  the  mischief 
the  statute  of  Elizabeth  was  passed  to  prevent  The  only  avail- 
able assets  he  had  at  the  time  the  deed  of  the  30th  of  June  was 
executed,  not  already  secured  under  mortgage,  were  these  7600 
sheep,  and  as  against  these  he  was  getting  an  advance  of  27202., 
so  that  even  though  that  mortgage  did  embrace  all  the  available 
assets,  yet  the  mortgagor  was  getting  a  good  quid  pro  quo,  and 
this  with  the  object  of  his  carrying  on  his  business  in  the  usoal 
eaxd  accustomed  manner.  Now,  in  order  that  this  deed  be  avoided, 
the  Court  must  come  to  the  conclusion  that  the  joint  intention  of 
the  bankrupt  and  the  respondents,  when  the  one  executed  the  deed 

(37)  2  Hem.  ft  M.  170  (38)  26  Ch.  D.  319. 
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and  the  other  advanced  the  money,  was  to  defeat,  hinder,  or  delay  ^^^ 
creditors.  It  must,  however,  be  conceded  that  the  mortgage  was  ^^  *"* 
executed  for  valuable  consideration,  and,  as  was  said  by  Vice- 
chancellor  Turner  in  Barman  v.  Richards  (39),  "Those  who 
undertake  to  impeach  for  inala  fides  a  deed  which  has  been  executed 
for  valuable  consideration  have,  I  think,  a  task  of  great  difficulty 
to  discharge."  The  transaction  in  question  being,  therefore,  in  my 
opinion,  perfectly  bona  fide  and  honest,  and  one  which  followed 
the  usual  course  of  business  which  had  always  existed  between 
the  parties,  and  seeing  that  the  statute  of  Elizabeth  was  not 
intended  to  '*  overthrow  true  and  plain  dealing  and  bargaining 
between  man  and  man  "  [Copis  v.  Middleton  (40)],  even  though 
the  result  following  the  transactions  (unforeseen  as  I  believe  it 
was  in  this  case)  might  be  to  delay  creditors ;  In  re  Johnson  (41). 
I  hold  the  deed  of  the  30th  June,  1888,  to  be  a  good  and  valid 
deed,  not  now  to  be  impeached. 

It  is  argued  that  the  schedule  of  the  deed  does  not  comply 
with  the  requirements  of  the  schedule  of  11  Vic.  No.  4.  It  may  be 
that  it  does  not,  inasmuch  as  the  name  of  the  principal  superin- 
tendent or  overseer  of  the  stock  is  not  given.  The  deed,  however, 
is  a  perfectly  good  deed  at  common  law,  and  as  the  respondents 
entered  into  possession  of  the  property,  and  were  in  actual 
possession  of  it  before  the  committing  of  any  act  of  bankruptcy, 
they  do  not  require  the  protection  of  11  Vic.  No.  4.  The  deed 
was,  however,  registered  under  that  statute,  which  gave  it  pub- 
licity, and  affords  an  additional  argument  against  its  being  held 
void  under  the  statute  of  Elizabeth. 

And  now  as  to  the  promissory  note  for  1275Z.  It  appears  that 
after  the  execution  of  the  mortgage  of  the  30th  of  June,  1888, 
the  bankrupt  being  desirous  of  selling  some  of  the  sheep  included 
in  that  mortgage,  applied  to  the  respondents  for  permission  to  do 
so.  The  permission  was  given  on  the  usual  and  business-like 
condition  that  the  proceeds  of  the  sheep  so  sold  should  be  handed 
over  to  the  respondents  in  reduction  of  the  bankrupt  s  liability, 
and  to  be  passed  to  the  credit  side  of  his  current  account. 
Accordingly  the  bankrupt  sold  some  3000  and  odd  sheep  to  a  Mr. 

(39)  10  Hare  at  p.  89.  (41)  20  Ch.  D.  389. 

(40)  2  Madd.  410,  427. 
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I8g0»  E.  D.  Hay,  and  on  the  23rd  of  August,  1888,  took  from  Mr.  Hay 
In  re  his  promissory  note  made  in  favour  of  the  bankrupt  for  127 SI. 
This  promissory  note  was  then,  in  pursuance  of  the  arrangement, 
endorsed  by  the  bankrupt  to  the  respondents,  and  was  held  by 
them  until  the  26th  of  February,  1889,  when  it  was  paid  by  Mr. 
Hay,  and  the  proceeds  were  duly  credited  in  account  in  the  bank- 
rupt's passbook  with  the  respondents.  The  *  statement  of  the 
above  facts  as  they  appear  from  the  evidence  sufficiently  estab- 
lishes that  no  question  of  preference  arises  as  affecting  this 
transaction.  I  cannot,  indeed,  call  to  mind  that  this  transaction 
was  separately  alluded  to  during  the  argument.  It  seems  to  have 
been  considered  that  its  validity  rested  upon  the  validity  of  the 
deed,  and  that  if  the  deed  of  the  30th  of  June  was  held  valid,  the 
transaction  as  to  the  promissory  note  for  1275J.  must  necessarily 
be  held  valid  also. ' 

For  the  above  reasons  I  am  of  opinion  that  the  decision  of  the 
Chief  Judge  in  Bankruptcy  is  correct,  and  must  be  affirmed. 
The  conclusion  I  have  arrived  at  renders  it  unnecessary  for  me 
to  place  any  construction  upon  the  56th,  57th,  and  58th  sections 
of  the  Bankruptcy  Act,  1887,  as  amended  by  the  52nd  Via  Na 
11,  inasmuch  as  the  facts  of  the  case  do  not  raise  any  question  of 
preferenca 

Appeal  dismissed  with  costs. 

Solicitor  for  the  official  assignee :  PigoU. 

Solicitors  for  the  respondents :  Wani,  Johnson  &  Go. 
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JOHNSON  AUD  Othbbs  v.  BILLYARD. 

Otn^ict  oflawa—Leaae  oj  land  in  foreign  country — Lex  loci  contrcietua — 
Lex  lod  rei  nke. 

The  pUintiffii  leased,  by  a  deed  made  in  N.8.W.,  oertaia  lands  situated  in  Fiji 
to  the  defendant  for  twenty-one  years.  Both  plaintiff  and  defendant  were 
resident  and  domiciled  in  N.S.W.  By  the  law  of  Fiji  no  lease  for  more  than  a 
year  is  ^alid  unless  registered.  This  lease  was  not  registered.  The  plaintiff  sued 
oil  a  covenant  in  the  lease  to  pay  rent. 

Heldt  that  the  lease  was  governed  by  the  lex  loci  rei  sitce^  and  being  therefore 
void  for  non-registration,  the  plaintiffs  oould  not  recover  on  the  covenant,  since 
the  covenant  oould  not  be  separated  from  the  rest  of  the  lease. 


1890. 


Augwt  21. 

The  C.J. 
Innes  J. 

and 
Foster  J. 


Demubreb. 

Action  for  breach  of  a  covenant  to  pay  rent.  The  lease  was 
for  21  years,  from  the  21st  March,  1881,  and  the  plaintiffs  sued 
for  two  years  and  five  months  arrears  of  rent. 

Plea.  That  the  land  demised  was  situated  in  the  colony  of 
Fiji,  and  was  subject  to  the  provisions  of  an  ordinance  of  the 
said  colony  (39  &  40  Vic,  No.  34)  that  no  lease  for  a  term 
exceeding  one  year  shall  be  valid  unless  registered,  and  the  said 
lease  was  not,  at  any  time,  registered  according  to  said  ordinance. 

Replication.  That  the  said  deed  in  the  declaration  mentioned 
wa8  made  and  executed  by  the  said  parties  iif  the  colony  of 
N.S.W.,  who  were  then,  and  still  are,  resident  in,  and  domiciled 
in,  the  said  colony ;  and  the  defendant  afterwards  made  pay- 
ments to  the  lessors  of  rent  from  time  to  time,  and  under  the 
said  covenant,  and  afterwards  refused  to  pay  any  more  of  the 
said  rent,  for  the  arrears  of  which  the  plaintiffs  are  now  suing. 

Rejoinder  and  demurrer.  The  defendant  says  that  he  never 
entered  into  possession  of  the  said  lands,  or  had  any  beneficial 
occupation  of  the  same  under  the  said  lease.  Demurrer  to  the 
replication  on  the  grounds  (1)  that  the  replication  confesses  but 
does  not  avoid  the  ground  of  defence  set  up  by  the  plea ;  and  (2) 
that  the  land  being  in  Fiji^  the  law  of  Fiji  governs  all  leases  of 
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^890.  such  land  whatever  be  the  domicil  of  the  parties  to  such  lease, 
Johnson  and  {^  appears  by  the  said  plea  that,  according  to  such  law,  the 
BiLLTABD.    lease  sued  on  was  void 

Surrejoinder  and  demurrer.  (I)  The  plaintiffs  join  issue  on 
the  defendant's  rejoinder.  (2)  Joinder  on  the  demurrer  to  the 
replication.  (3)  Demurrer  to  the  defendant's  rejoinder  to  the 
replication  on  the  ground  that  it  is  immaterial  whether  the 
defendant  entered  into  possession  of  the  said  lands  or  had  any 
beneficial  occupation  of  the  same,  and  that  the  defendant  is  not 
thereby  relieved  from  performing  his  covenant 

Upon  the  argument  of  the  demurrer  to  the  replication,  the 
plaintiffs  intend  to  object  to  the  defendant's  plea  on  the  grounds 
(1)  that  the  law  of  Fiji  set  forth  in  the  plea  cannot  relieve  the 
defendant  from  the  performance  of  his  covenant ;  and  (2)  that 
the  defendant  does  not  shew  that  he  has  been  prevented  from 
occupjdng  and  using  the  demised  land  by  reason  of  the  alleged 
invalidity  of  the  lease  or  otherwise. 

Rebutter.  The  defendant  says  that  the  said  plea  and  rejoinder 
are  respectively  good  in  substance. 

G.  B.  Stephen  for  the  plaintiflb.  The  question  is  whether  the 
Fijian  ordinance  prevents  the  plaintiffs  recovering  on  the  covenant. 
The  parties  being  all  domiciled,  and  the  agreement  having  been 
made,  in  N.S.W.,the  law  of  this  colony  governs  the  matter.  And 
though  the  defendant  may  not  have  entered  into  possession  of 
the  land,  he  has  already  paid  several  instalments  of  rent.  The 
defendant  should  have  shewn  that  he  was  prevented  from  obtain- 
ing the  land  by  reason  of  the  non-registration.  He  has  never 
till  now  complained  of  the  validity  of  the  lease.  The  defendant 
was  on  the  spot,  and  it  was  clearly  his  duty  to  register,  and, 
therefore,  if  the  deed  is  invalid  it  is  owing  to  his  own  negligence. 
The  construction  of  a  contract  made  by  persons  carrying  on 
business  in  one  country,  but  to  be  performed  in  another,  is 
governed  by  the  law  of  the  country  where  the  contract  is  made, 
unless  there  is  something  to  shew  an  opposite  intention :  Penin- 
sular and  Oriental  S.  N,  Co.  v.  Shxmd  (1)  ;  Jacobs  v.  The  Credit 
Lyonnais  (2). 

(1)  3  Moo.  F.O.N.S.  272.  (2)  12  Q.KD.  589. 
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Prvng,  for  the  defendant.   That  principle  does  not  apply  where 18W. 

the  subject  matter  of  the  contract  is  land :  Adams  v.  GlvMerbuck  Johnson 
(3).  The  lease  is,  by  the  law  of  Fiji,  absolutely  invalid,  and  the  Billtard. 
plaintiffii  have  no  rights  under  it. 

[The  Chief  Justice.  The  covenant  is  to  pay  money,  and  is 
different  to  the  other  covenants  in  the  lease.  May  we  not  look 
at  it  apart  from  the  rest  of  the  lease  as  a  simple  agreement  to 
pay  money  ?] 

No ;  rent  issues  out  of  the  land,  and  you  cannot  separate  this 
covenant  from  the  rest  of  the  deed.  The  whole  instrument  must 
be  construed  according  to  the  lex  aitvs  which  prevails  over  the 
lex  f(yt'i :  Clegg  v.  Levy  (4)  ;  Curtis  v.  Hviton  (5) ;  SUmfs  Confiict 
of  Laws,  as.  864,  365,  372,  378,  424 ;  WesUake,  ss.  199,  205,  146, 
149 ;  Hicks  v.  Pmver  (6) ;  Surge's  Colonial  Laws,  vol.  ii.,  p.  867  ; 
vol  iii,  p.  751. 

[The  Chief  Justice.  Must  you  not  shew  that  it  does  not  lie 
on  you  to  register  ?] 

There  is  nothing  to  shew  the  Court  whose  duty  it  was  to 
register.  Under  our  Real  Property  Act  it  is  the  duty  of  the 
lessor.  But  the  law  of  Fiji  is  clear  that  the  lease  is  invalid  unless 
it  is  registered,  and  a  lessor  must  give  the  lessee  a  valid  lease 
before  he  can  sue  him  on  ii  If  the  plaintiff  can  sue  on  this  lease, 
the  result  will  be  that  in  Fiji  they  can  eject  us  from  the  land, 
since  there  our  lease  is  waste  paper,  whilst  they  can  still  sue  us 
in  this  Court  for  the  rent.    And  see  Bird  v.  Higginson  (7). 

The  Chief  Justice.  The  plaintiff  may  be  able  to  make  out  a 
case  in  the  Elquity  Court  which  would  entitle  him  to  an  injunction 
to  restrain  the  defendant  from  pleading  this  plea,  or  perhaps  the 
plaintiff  could  have  filed  an  equitable  replication;  but  on  the 
record  before  us  the  defendant  is  entitled  to  judgment.  The 
action  is  to  recover  rent  upon  a  covenant  contained  in  a  lease  of 
land  situated  in  Fiji.    It  has  been  argued  for  the  plaintiff  that 

(3)  10  Q.B.D.  403.  (6)  4  Gh.  Ap.  741. 

(4)  3  Gamp.  166.  (7)  2  Ad.  ft  El.  704. 

(5)  14  Yes.  537. 
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^^^'  the  covenant  to  pay  rent  is  a  personal  one,  which  can  be  separated 
Johnson  fxQjj^  th^  lease,  and  that  the  rights  under  such  covenant  is  governed 
Bn^TAKD.  by  the  lex  lod  contractus.  I  am,  however,  unable  to  see  how  it 
The  C. J.  can  be  separated  from  the  lease,  and  think  that  the  covenant  must 
stand  or  fall  with  the  lease.  Now,  the  lease  being  one  for  more 
than  a  year,  it  is  by  the  ordinance  of  Fiji  invalid  unless  registered ; 
in  other  words,  since  it  has  not  been  registered  there  has  never 
been  a  valid  lease  from  the  plaintiffs  to  the  defendant  out  of 
which  rent  could  flow.  The  alienation  of  land  in  a  foreign 
country  is  clearly  governed  by  the  lex  situs.  See  2  Burgas 
Colonial  Laws,  p.  868,  where  the  law  on  the  subject  is  stated  to  be 
as  follows :  "  The  solemnities  which  are  called  habUitantiaf  and 
constitute  the  mode  by  which  alone  the  alienation  of  immovable 
property  is  permitted  to  be  made,  or  by  which  alone  that  alienation 
can  give  to  the  grantee  or  purchaser  certain  rights,  are  those  which 
are  prescribed  by  the  lex  loci  rei  sitce.  As  that  law  may  impose 
restrictions  which  may  wholly  or  partially  withhold  the  power  of 
•alienating  immovable  property  situated  within  its  territory,  to 
which  all  persons  owning  that  property  are  subject,  it  may 
prescribe  the  conditions  on  which  such  alienation  may  be  made 
...  .  The  lex  lod  rei  sitce  must  be  invoked  if  the  question 
regards  the  insini;ation  or  registration  of  donations  or  other 
instruments,  or  the  effects  which  are  induced  by  the  neglect  of  it" 
This  particular  ordinance  of  Fiji  provides  that  a  lease  shall  be 
invalid  xmless  registered  in  that  colony,  and  that  being  so,  no 
interest  passed  to  the  lessee  under  the  lease  until  registration. 
This,  therefore,  is  an  action  upon  a  covenant  contained  in  an 
invalid  lease,  and  cannot  therefore  be  enforced. 

Innes  and  Foster,  JJ.,  concurred. 

Jvdgment  for  the  defendaivL 

Attorneys  for  the  plaintiffs :  Wavi,  Johnson  &  Go. 
Attorneys  for  the  defendant :  Billyard,  Andrews  A  Mosdey. 
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I 

I  TAYLOR  V.  TAYLOR.  1890. 


nUgal  conircuA-PMic  poUcySUctarcd  Act,  44  Fie.  No.  13.  August  21. 

September  8. 

The  plaintiff  and  one  D.  were  candidates  for  election  to  Parliament  in  the 
aame  IntereBt^  and  in  consideration  that  the  plaintiff  would  retire  in  favour  of     ^^®  ^'^* 
and  would  support  D.  in  his  candidature,  the  defendant,  who  was  president  of  a        ^^a   * 
political  association,  agreed  to  pay  the  plaintiff  the  amount  of  his  expenses  already      Foster  J. 
incurred. 

ffeidy  that  the  contract  was  opposed  to  the  spirit  of  the  SHectorcU  Ad,  and 
therefore  void  as  against  public  policy. 

Demurrer. 

Declaration — That  at  the  time  of  the  making  of  the  agreement 
hereinafter  mentioned  the  defendant  was  the  president  of  the  Free- 
trade  Association  of  Central  Cumberland,  and  the  plaintiff  and 
one  Dale  were  two  of  certain  candidates  in  the  freetrade  interest 
seeking  to  represent  the  electorate  of  Central  Cumberland  in  the 
Legislative  Assembly  of  New  South  Wales  at  an  election  then 
pending  to  fill  a  vacancy  to  the  said  electorate,  and  the  plaintiff 
as  such  candidate  had  incurred  certain  expenses  for  advertising 
his  candidature  and  for  canvassing  and  holding  meetings  in  the 
said  electorate,  and  for  other  lawful  purposes  in  connection  with 
his  said  candidature,  and  it  had  been  arranged  by  and  between 
the  plaintiff  and   defendant  and   the  said   Dale    that  as    the 
plaintiff  and  the  said  Dale  were  candidates  in  the  same  interest 
one  of  them  should  retire  from  the  said  election  at  the  request  of 
the  defendant,  and  in  that  event  that  the  party  so  retiring  should 
be  paid  the  expenses  incurred  by  him  in  his  candidature,  and  the 
defendant  in  pursuance  of  the  said  agreement  had  requested  the 
plaintiff  to  retire  from  the  said  election  in  favour  of  the  said  Dale 
and  thereupon  it  was  agreed  by  and  between  the  plaintiff  and  the 
defendant  that  the  plaintiff  should  in  compliance  with  the  said 
request  retire  from  the  said  election  in  favour  of  the  said  Dale 
and  would  support  the  said  Dale  in  his  said  candidature  and 
that  the  defendant  should  pay  to  the  plaintiff  the  amount  of  the 

expenses  so  incurred  by  him  as  aforesaid,  and  the  plaintiff 
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1800'       accordingly  retired  from  the  said  election  and  supported  the  said 
Tatlob     Dale  as  agreed  as  aforesaid,  and  all  conditions,  &c    Yet  the 

V, 

Tatlob.  defendant  has  not  paid  to  the  plaintiff  the  said  amount  or  any 
part  thereof,  whereof  the  plaintiff  lost  the  benefit  of  the  said 
agreement  and  has  been  compelled  to  pay  his  expenses  so  incarred 
as  aforesaid,  and  has  been  otherwise  greatly  injured. 

Demurrer  to  the  declaration  on  the  grounds  that  the  contract 
was  illegal  and  void — (1)  Because  it  had  for  its  object  the 
inducement  of  the  electors  of  Central  Cumberland  to  vote  in 
favour  of  a  particular  candidate ;  (2)  Because  it  was  an  agreement 
to  improperly  limit  the  choice  of  the  electors  in  the  election  of  a 
Parliamentary  representative ;  (3)  Because  it  was  an  agreement 
which  was  intended  to  induce  the  plaintiff  for  a  money  considera- 
tion to  support  the  candidature  and  to  vote  in  favour  of  Dale  at 
an  election  for  the  return  of  a  member  of  Parliament ;  (4)  As  a 
fraud  upon  the  Act  44  Vic.  No.  13 ;  (5)  As  being  contrary  to 
public  policy. 

Bateman,  for  the  defendant,  in  support  of  the  demurrer.  The 
agreement  is  against  public  policy.  The  result  of  it  is  to  deprive 
the  electors  of  the  opportunity  of  returning  one  of  the  candidates 
nominated,  and  its  object  is  to  secure  a  public  office  to  Dale  for 
a  money  consideration :  Bldchftyt^d  v.  Preston  (1). 

[The  Chief  Justice.  The  agreement  would  clearly  be  illegal 
if  the  plaintiff  was  a  voter,  but  it  does  not  appear  on  the 
declaration  that  he  was.  You  will  therefore  have  to  argue  the 
case  on  the  assumption  that  the  plaintiff  was  not  a  voter.] 

It  can  be  inferred  that  he  was  a  voter.  The  declaration  states 
that  the  plaintiff  was  a  candidate  and  retired  from  the  contest, 
and  only  a  voter  can  be  nominated. 

[Innes,  J.'  He  was  not  necessarily  nominated  because  he  was 
a  candidate.    He  may  have  retired  the  day  before  nomination.] 

I  do  not  know  the  precise  time  at  which  the  contract  was 
made,  but,  at  any  rate,  it  appears  that  two  persons  were  seeking 

(1)  8  T.  B.  At  92. 
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election,  and  one  in  eflfect  says  to  the  other,  "  We  cannot  both  be       ^^^- 
returned ;  you  retire  and  vote  for  me,  and  I  will  give  you  so      Taylob. 
much."  Tavlok. 

[Thf  Chief  Justice.  But  the  declaration  does  not  say 
"  vote,"  but  "  support."  Support  may  be  perfectly  legitimate — 
such  as  the  lending  of  carriages  to  take  voters  to  the  poll. 
Suppose  an  orator  undertakes,  in  the  interests  of  a  candidate, 
to  go  into  the  country  and  support  him  by  speaking  or  other- 
wise, and  agrees  that  his  expenses  shall  be  paid,  can  he  not  sue 
on  a  breach  of  that  agreement  ?] 

Yes,  because  he  is  merely  an  agent ;  but  this  case  is  one  of  a 
candidate  retiring  from  election  in  consideration  of  being  paid 
his  expenses  already  incurred :  Egerton  v.  Earl  Browrdow  (2), 
Coppock  v.  Bowen  (3),  Addison  on  Contracts  193,  Hilton  v. 
Eckerdey  (4),  Card  v.  Hope  (5). 

Salomons,  Q.C.,  and  O'Connor,  for  the  plaintiff.  The  defendant 
represents  a  political  organisation,  and  seeing  that  it  was  necessary, 
in  the  interests  of  his  party,  that  one  of  the  candidates  should 
retire,  he  agreed  to  pay  the  plaintiff  the  expenses  he  had  already 
incurred.  There  can  be  nothing  illegal  in  that.  It  is  a  thing 
done  every  day  in  political  warfare.  I  admit  that  the  agree- 
ment might  be  held  to  be  contrary  to  public  policy  if  it  were 
shewn  to  have  been  made  after  the  plaintiff  had  been  duly 
nominated,  or  if  it  were  shewn  that  he  was  a  voter  and  voted 
in  favour  of  Dale ;  but  none  of  these  facts  are  alleged  Nor  is 
it  shewn  that  the  electors  were  prevented  from  returning  the 
plaintifl^  since  a  man  may  be  nominated  and  elected  without 
his  concurrence  or  knowledge.  Public  policy  is  a  vague  expres- 
sion, and  unless  this  contract  is  clearly  shewn  to  be  illegal,  the 
Court  will  not  refuse  to  enforce  it.  The  modern  decisions,  while 
maintaining  the  duty  of  the  Courts  to  consider  the  public 
advantage,  have  tended  to  limit  the  sphere  within  which  this 
duty  is  to  be  exercised ;  and  the  modern  view  of  the  subject  is 
best  expressed  by  Jessd,  ALR. :  "  You  have  this  paramount  public 

(2)  4  H.L.  Cas.  at  163.  (4)  25  L.  J.Q.B.  199. 

(3)  4  M.  &  W.  361.  (6)  2  B.  &  C.  at  674. 

V 
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^890.       policy  to  consider,  that  you  are  not  lightly  to  interfere  with  the 

Taylor     freedom  of  contract :  Printing  Co.  v.  Sampson  (6),  Anson  on 

Taylor,     Contracts    183,     Egerton    v.    Earl    BrovmLow  (7),    Hilton    v. 

Eckersley  (8),  Richardson  v.  MdUsh  (9),  Bolton  v.  Madden  (10)." 

Everything  in  connection  with  an  election  that  the  Legislature 

thought  should  be  deemed  illegal  is  exhaustively  dealt  with  in 

the  Electoral  Act,  44  Vic.  No.  13,  ss.  45  to  48 ;  but  a  contract 

such  as  this  is  nowhere  provided  against,  and  the  Court  cannot 

therefore  hold  it  to  be  against  public  policy. 


September  8.      On  September  8th  the  judgment  of  the  Court  was  delivered 

by 

The  Chief  Justice.  This  was  a  demurrer  to  the  plaintiflTs 
declaration,  which  stated  that,  in  consideration  that  the  plaintiff 
would  retire  from  being  a  candidate  at  an  election  for  a  seat  in 
Parliament  in  favour  of  a  certain  other  candidate  for  such  seat, 
and  would  support  such  other  candidate  in  his  candidature,  the 
defendant  (who  was  stated  to  be  the  president  of  a  certain  free- 
trade  association)  promised  the  plaintiff  to  pay  him  the  expenses 
which  he  had  incurred  in  his  candidature.  The  declaration  was 
demurred  to,  mainly  upon  the  ground  that  such  an  agreement  as 
that  set  forth  was  a  contract  opposed  to  public  policy,  and  ought 
not,  therefore,  to  be  given  effect  to  in  a  Court  of  law. 

The  matter  for  our  consideration  now  is :  Whether  a  contract 
of  this  description  can  be  enforced  in  law  ?  We  are  of  opinion 
that  it  cannot,  inasmuch  as  such  contract  is  opposed  to  public 
policy.  It  has  been  questioned  by  some  very  able  Judges  whether 
it  is  right  for  Judges  to  assume  to  themselves  the  duty  of  declaring 
whether  a  particular  contract  or  transaction  is  or  is  not  opposed 
to  public  policy,  unless  indeed  the  case  be  a  very  clear  one,  and 
whether  all  doubtful  cases  should  not  be  left  to  the  Legislature 
to  deal  with,  that  body  being  much  more  competent  to  determine 
public  policy  than  a  bench  of  Judges. — See  Best,  C.J.,  in  Richard- 
son  v.  MeUish  (11),  and  Burrows,  J.,  same  case,  252 ;  also  Lord 

(6)  19  Eq.  462.  (9)  2  Bing.  at  242. 

(7)  4  H.L.C.  at  106.  (10)  L.B.  0  Q.B.  66. 

(8)  6  E.  &  B.  at  64.  (11)  2  Bing.  &2. 


VOL.  XI.]  CASES  AT  LAW.  327 

Ga/nvpbelVa  remarks  in  Hilton  v.  Eckersley  (12).    In  the  case       ^^90. 
of   the  Printing    and   Nvmierical    Eegistering    Company   v.     Taylor 
Sampson  (13),  Jeasdy  M.R.,  when  commenting  upon  this  subject,     Taylor. 
says :    "  It  must  not  be  forgotten  that  you  are  not  to  extend    xh^  ^^ j^ 
arbitrarily  these  rules,  which  say  that  a  given  contract  is  void  as 
being  against  public  policy ;  because  if  there  is  one  thing  which 
more  than  another  public  policy  requires,  it  is  that  men  of  full 
age  and  competent  understanding  shall  have  the  utmost  liberty 
of  contracting,  and  that  their  contracts  when  entered  into  freely 
and  voluntarily  shall  be  held  sacred,  and  shall  be  enforced  by 
CJourts  of  justice.     Therefore  you  have  this  paramount  public 
policy  to  consider,  that  you  are  not  lightly  to  interfere  with  this 
freedom  of  contract."     Notwithstanding  this,  it  is  quite  clear 
that  the  Courts  have  refused  to  give  effect  to  contracts,  although 
not  forbidden  by  statute  law,  such  as  contracts  in  restraint  of 
trade,  in  restraint  of  marriage,  for  the  sale  of  certain  offices  not 
included  in  the  statutes  5  and  6  Edward  YI.,  or  49  George  III., 
cap.  126,  for  the  sale  of  lawsuits,  or  interest  in  litigation,  and 
many  other  matters  too  numerous  to  mention. 

It  appears  to  us  from  the  nature  of  the  case  and  seeing  how 
manifold,  and  various,  and  sometimes  novel  are  the  transactions 
of  life,  that  the  duty  of  declaring  whether  a  certain  contract  is, 
or  is  not,  against  public  policy  must  be  left  to  the  Judges  to 
decide,  acting  not  arbitrarily,  but  on  sound  principle.  It  is  not 
possible,  as  was  suggested  by  Lord  Campbell,  that  all  contracts 
should  be  given  effect  to  in  a  Court  of  law,  unless  avoided  by  Act 
of  Parliament,  inasmuch  as  no  Legislature  can  possibly  foresee 
and  avoid  contracts  which  arising  out  of  the  numerous  transac- 
tions of  life  might,  when  made,  manifestly  offend  against  public 
policy,  and  be  injurious  to  the  best  interests  of  the  community. 
However,  Lord  Campbell  did  not  act  upon  his  own  suggestion,  but 
in  the  case  alluded  to,  Hilton  v,  Eck^sley  (12),  followed  the  well- 
beaten  track,  and  held  the  contract  under  consideration  in  that  case 
to  be  one  opposed  to  public  policy.  Now,  what  is  the  meaning 
of  the  term  "  public  policy "  as  applied  to  contracts  ?  This  is 
well-defined  by  Lord  Weatbv/ry,  when  arguing  the  leading  case 
on  this  subject,  Egerton  v.  Brovmlow  (14).     At  p.  32  he  is 

(12)  6  EL  A  Bl.  64.  (14)  4  H.L.  Gaa.  1. 

(13)  19  L.B.  £q.  Ca8.  466. 

V2 
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^^W*       reported  as  saying,  "  In  truth  what  is  denominated  public  policy 

Tatlob     is  the  obligation  to  perform  all  the  duties  which  men  owe  to 

Tatlob.     society,  and  anything  having  a  tendency  to  operate  in  opposition 

The  C.J.     *^  ^^*^  obligation  is  void."    And,  again,  Lord  Brougham  in  the 

same  case,  at  p.  196,  thus  defines  "public  policy."    He  says, 

" '  public  policy '  is  that  principle  of  the  law  which  holds  that  no 

subject  can  lawfully  do  that  which  has  a  tendency  to  be  injurious 

to  the  public  or  against  the  public  good." 

Now,  in  the  case  before  us  the  action  is  brought  to  recover  a 
sum  of  money  promised  to  the  plaintiff  in  consideration  that  he 
would  resign  his  candidature  for  a  seat  in  Parliament,  and  would 
support  the  candidature  of  another  person.  It  is  true  that  the 
money  promised  is  merely  to  recoup  the  plaintiff  the  expenses  he 
had  been  put  to  in  becoming  a  candidate ;  but  if  this  consideration 
be  held  good,  we  do  not  see  where  the  line  is  to  be  drawn.  Why 
may  he  not  stipulate  for  a  bonus  as  well  as  for  his  expenses,  or 
for  an  annuity  provided  that  the  candidate  he  has  contracted  to 
support  be  returned  ?  If  the  consideration  as  to  being  recouped 
expenses  be  held  good,  why  should  the  other  consideration  be  held 
void  ?  We  fail  to  see  any  distinction  in  principle  between  them. 
If  there  be  no  such  valid  distinction  let  us  take  the  case  of  one 
candidate  paying  another  a  bonus  to  retire  in  his  favour  and 
support  him.  Is  such  a  contract  as  this  conducive  to  the  public 
interests  or  opposed  to  them  ?  Let  us  test  the  matter  by  con- 
sidering the  question  of  voting.  The  Legislature  has  shewn  in 
that  case  what  they  thought  was  most  conducive  to  the  public 
interests.  By  the  Electoral  Act,  44  Vic.  No.  13,  while  every  man 
possessing  the  franchise  is  left  free  to  vote,  or  abstain  from  voting, 
as  he  sees  fit,  a  penalty  is  imposed  upon  him  should  he  accept 
,  money,  or  other  reward  for  voting,  or  for  abstaining  from  voting 
(section  48).  The  policy  there  enunciated  is  that  no  man  shall 
receive  money  or  other  reward  for  the  exercise  of  a  trust  which 
is  vested  in  him  by  the  community,  for  the  benefit  of  the  com- 
munity. If,  then,  he  is  not  to  receive  money  or  reward  for 
abstaining  from  exercising  the  right  of  voting,  why  should  he 
receive  money,  or  reward,  for  abstaining  from  exercising  a  right, 
which  is  also  vested  in  every  citizen  and  again  in  trust  for  the 
benefit  of  the  community,  the  right  of  presenting  himself  as  a 
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candidate  to  represent  a  constituency  and  through  the  constituency       ^^^' 
the  whole  community.  Tatloe 

It  may  be  said  that  the  payment  in  question  in  this  case  was  Taylor. 
to  be  made  not  by  another  candidate  but  by  a  third  person.  We  xhe  C.  J. 
do  not  see,  however,  that  this  makes  any  difference.  If  it  be  legal 
for  a  third  person  to  buy  off  the  opposition  of  a  candidate,  it 
cannot  be  illegal  for  the  other  candidate  to  do  so,  and  yet  if  one 
candidate  were  permitted  to  pay  a  sum  of  money  to  another 
candidate  to  withdraw  his  opposition  and  resign  in  his  favour 
(and  in  some  instances  there  might  be  great  temptation  to  do  this 
inasmuch  as  the  office  of  a  member  of  Parliament  in  this  colony 
carries  a  salary  attached  to  it),  the  case  would  come  perilously 
near  and  certainly  fall  within  the  principle  of  a  case  of  the  sale 
for  money  of  a  public  office.  This  is  clearly  opposed  to  the  public 
policy,  a  policy  which  does  not  rest  upon  statutory  prohibition, 
although  there  are  statutes  such  as  the  5th  and  6th  Edward  VL, 
cap.  16,  and  49  George  III.,  cap.  126,  which  forbid  certain  offices 
to  become  the  subject  of  barter,  but  upon  higher  grounds,  as  was 
said  by  Lord  Kenyon  in  BloLchford  v.  Preston  (16),  "  there  is  no 
rule  better  established  respecting  the  disposition  of  every  office  in 
which  the  public  are  concerned  than  this,  detur  digniori:  on 
principles  of  public  policy  no  money  consideration  ought  to 
influence  the  appointment  to  such  office  " 

It  further  appears  to  us,  that  although  it  is  quite  clear  that 
such  a  contract  as  that  under  consideration  is  not  forbidden  by 
the  letter  of  the  Electoral  Act,  it  is  opposed  to  the  spirit  of  that 
enactment,  and  if  we  be  right  in  this  then  such  a  contract  is 
clearly  opposed  to  public  policy.  We  can  well  conceive  in  some 
communities,  enjoying  the  same  constitution  as  ours,  that  it  might 
become  the  interest  of  a  party  in  the  State  to  buy  o£f  the  candi- 
dature of  one  who  had  taken  a  leading  part  in  the  opposition  to 
their  policy,  and  who  was  treated  by  them  as  a  powerful  opponent, 
who  they  knew  must  in  the  future  (no  matter  how  venal  he  might 
be)  adopt  the  same  course.  Can  it  be  contended  that  such  a  contract 
would  be  conducive  to  the  public  interests,  or  was  one  the  Cdurts 
of  the  country  should  entertain  ?  We  are  free  to  confess  we  can 
find  no  authority  in  which  this  matter  has  come  forward  for 
(16)  8  Term  Rep.,  at  p.  92. 
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1890.       discussion,  although  in  let  Story  on  Equity  Jv/Hsprudence,  s.  297, 

Tatlob     amongst  other  instances  of  contracts  which  are  void  as  being 

Tatlob.     opposed  to  public  policy,  it  is  stated  generally  that  "  Contracts 

The  C.J.     affecting  public  elections  are  held  void  "    No  authority  is  cited 

in  support  of  this,  but  that  distinguished  writer  and  jurist  was 

little  likely  to  make  this  statement  loosely  without  authority  to 

support  it. 

Believing  then,  as  we  do,  that  it  is  the  interest  of  the  State 
that  the  utmost  purity  should  be  observed  in  the  conduct  of  our 
public  elections,  that  they  should  be  held  free  from  the  stain 
of  barter,  that  the  right  of  exercising  the  franchise  and  the  right 
of  presenting  oneself  as  a  candidate  are  rights  held  in  trust  for 
the  best  interests  of  the  whole  community,  and  that  no  man  should 
possess  the  power  to  barter  this  trust,  or  accept  any  reward  in 
consideration  of  declining  to  exercise  it ;  believing  this,  we  are  of 
opinion  that  the  contract  in  question  is  one  which  has  a  tendency 
to  be  injurious  to  the  public,  is  opposed  to  the  public  good,  and 
is  therefore  void  as  being  against  public  policy.  Accordingly 
judgment  must  pass  upon  this  demurrer  for  the  defendant 

JudgmeffU  for  defendant. 

Attorney  for  the  plaintiff:  W.  H,  Pigott. 
Attorney  for  the  defendant :  W.  F.  Brennan. 
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In  re  GEORGE  THOROLD. 

Bankruptcy  Act,  1887  (61  Vic.  No.  19),  «.  4,  tubs.  1  (A). 
Notice  of  nupension  of  payment. 


'Act  of  bankruptcy '^ 


Held,  that  in  considering  the  question  whether  a  statement  made  hy  a  dehtor 
to  any  of  his  creditors  amounts  to  a  notice  *'  that  he  has  suspended  or  is  about  to 
suspend  payment  of  his  debts"  within  sub-s.  A  of  s.  4  (1)  of  the  Bankruptcy  Act, 
1887,  it  is  necessary  in  each  case  to  estimate  the  reasonable  construction  which 
those  persons  who  receive  such  statement  of  the  debtor  would,  under  the  circum- 
stances of  the  debtor's  case,  have  a  right  to  assume  to  be  his  meaning  as  to  what 
he  intends  to  do  with  respect  to  paying  or  suspending  payment. 

Suspension  of  payment  is  a  business  term  usually  applied  to  traders,  and  means 
not  meeting  your  engagements  and  paying  your  debts  in  the  ordinary  course  of 
business  as  they  become  due  and  as  you  are  called  upon  to  pay  them. 

T.  (a  debtor)  said  to  R.  (his  creditor),  whose  debt  was  secured  under  a  bill  of 
sale,  "  I  have  come  to  see  you  about  my  biUs  coming  due,  I  cannot  meet  them." 
R.  said,  *'  What  do  you  intend  to  do  ?''  T.  said,  *'  I  think  you  had  better  take 
over  the  business  yourself,  as  you  hold  the  bill  of  sale."  R.  said, "'  There  is  no 
necessity  for  that ;  how  do  you  stand  ?  Are  there  any  other  creditors  ?"  T.  said, 
*'  Here  is  my  position."  and  handed  him  a  statement  of  his  affairs.  R.,  after 
looking  at  the  statement,  said,  **  You  are  not  in  any  difficulties  ;  yon  only  want 
time  to  get  in  a  lot  of  those  book-debts."  T.  said,  "  They  won't  pay  me,  I've 
tried ;  I  am  sick  of  it ;  I  would  rather  give  up." 

Held  (by  the  Judge  in  Bankruptcy,  whose  decision  was  affirmed  on  appeal),  that 
this  conversation  amounted  to  an  act  of  bankruptcy  within  the  meaning  of  snb-s.  h 
of  a.  4  (1)  of  the  Bankruptcy  Act,  1887. 


1890. 
August  13. 

The  C.J. 
InnesJ. 

and 
Stephen  J. 


Bankruptcy  appeal. 

On  the  29th  April  the  Bankruptcy  Court  was  moved  on  behalf 
of  the  official  assignee  of  Thorold's  estate  for  an  order  directing 
A.  J.  Riley  to  hand  over  to  the  said  official  assignee  the  proceeds 
of  the  sale  of  certain  goods  included  in  a  bill  of  sale  given  by 
the  bankrupt  to  one  Walcot,  dated  the  26th  of  August,  1886, 
and  transferred  by  Walcot  to  Riley  on  the  10th  of  June,  1889, 
on  the  following  ground :  That  the  said  goods  were  at  the  time 
of  the  commencement  of  the  bankruptcy  in  the  possession,  order, 
and  disposition  of  the  bankrupt  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances  that  he  was  the  reputed 
owner  thereof,  and  that  consequently  the  official  assignee  is,  by 
virtue  of  s.  52  of  the  Bomkruptcy  Act  of  1887,  entitled  to  the 
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1890.       goods  or  the  proceeds  of  the  sale  thereof  by  A.  J.  Kiley,  and  for 

In  re       such  further  or  other  order  as  may  be  deemed  expedient  and 
Thobold.  i.        ,  . 

necessary  for  the  purpose  of  doing  justice  between  the  parties 

thereto. 

The    facts    of  the    case    fully  appear  in  the  judgment  of 

Manning,  J. 

Gordon  appeared  for  the  official  assignee. 

Wise  appeared  for  A.  J.  Riley. 

After  hearing  the  evidence    and    arguments,  the  following 
judgment  was  delivered  by 

Manning,  J.    The  facts  of  the  case  are  as  follows : — The  bank- 
rupt carried  on  business  at  Dubbo  as  a  tailor,  and  in  that  business 
he  became  indebted  to  a  number  of  persons  on  bills.    He  had  a  fair 
stock,  and  he  also  had  a  considerable  amount  of  book  debts,  but  he 
had  been  unable  to  get  these  debts  in,  and  he  therefore  then  felt 
that  he  was  bound  to  look  his  position  in  the  face,  and  finding  he 
could  not  meet  his  trade  bills  then  coming  due,  he  drew  out 
whilst  at  Dubbo  a  statement  which  shewed  his  liabilities  to  be 
6302.,  and  the  amount  of  his  assets  7302.    Notwithstanding  that 
ho  shewed  an  apparent  credit  balance,  he  felt  it  his  duty  to  go 
down  to  Sydney  and  communicate  with  the  respondent,  Mr.  A. 
J.  Riley,  who  held  a  bill  of  sale  over  the  whole  of  his  stock-in- 
trade  and  everything  that  possibly  could  be  included  in  it.    His 
reason  for  doing  this  was  that  he  was  not  able  to  meet  his  debts. 
He  arrived  in  Sydney  on  the  morning  of  30th  August  last,  and 
he  then  went  and  saw  Mr.  Riley  or  Mr.  Walcot.    Assuming  he 
saw  Mr.  Riley,  he  then  told  Mr.  Riley,  according  to  Mr.  Riley's 
statement,  that  he  was  unable  to  meet  his  bills  coming  due  oa 
the  4th,  and  then  said,  "  I  think  you  had  better  take  over  the 
business  yourself,  as  you  hold  a  bill  of  sale."    He  then  produced 
the  statement  which  he  had  drawn  out,  which  shewed  that  he 
had  promissory  notes  coming  due  on  September  4th  to  Mr.  Riley 
and  other  creditors,  and  Mr.  Riley  asked  him  why  he  did  not  get 
his  debts  in.    He  then  said  to  Mr.  Riley,  "  I  have  tried,  I  am  sick 
of  trying,  I  will  give  it  up."    He  then  told  Mr.  Riley  to  take 
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possession  under  the  bill  of  sale.    Up  to  that  time  it  appears  to       ^890. 

me  that  this  was  a  clear  statement  of  Thorold's  to  Mr.  Riley  that    ^^  ^ 

Thobold. 
he  could  not  go  on,  and  he  did  not  intend  to  go  on,  and  when 

the  suggestion  was  made  to  him  Mr.  Riley  stated  that  he  did  not  ^^*^  • 
like  to  take  possession,  as  he  was  the  only  secured  creditor, 
without  giving  the  other  creditors  some  chance,  and  thereupon  it 
*"  was  arranged  that  the  other  creditors  should  have  an  offer  made 
to  them  first.  Thorold  stated  that  if  he  was  to  be  carried  on  it 
would  be  necessary  for  him  to  go  to  Dubbo  that  night  and  pay 
his  men,  and  for  that  purpose  a  meeting  of  certain  creditors  was 
held  that  day,  at  the  suggestion  of  Mr.  Riley's  manager,  at 
Hooper  and  Harrison's,  and  at  that  meeting  a  proposition  was 
made  by  the  duly  authorised  agent  of  Mr.  Riley  and  refused. 
The  meeting  broke  up  in  confusion,  and  a  conversation  then 
took  place  between  Walcot,  Harrison,  and  Thorold,  and  then 
Thorold  and  Walcot  went  back  to  Mr.  Riley,  and  an  interview 
took  place  between  Walcot  and  Riley,  and  they  decide  to  take 
possession.  Mr.  Riley  says,  "  I  was  told  Carl  Fischer  would  not 
listen  to  anything.  I  said, '  Then  there  is  nothing  to  do  but  to 
take  possession.'  I  said  to  Thorold,  'You  are  willing  to  give 
up  possession  ?'  and  he  said  '  Yes.'  I  then  instructed  Walcot 
to  go  to  Dubbo  with  him."  They  went  that  evening,  and 
possession  was  taken  on  the  following  day.  The  stock-in-trade 
was  sold  two  or  three  days  afterwards  for  1002.  Some 
five  or  six  weeks  afterwards,  proceedings  being  taken  by 
another  creditor,  Mr.  Thorold  sequestrated  his  estate,  and  later 
there  was  a  compulsory  sequestration  so  as  to  antedate  the  bank- 
ruptcy to  30th  August.  Then  this  proceeding  was  initiated  by 
the  official  assignee  to  recover  the  amount  which  Mr.  Riley 
received  under  his  bill  of  sale. 

The  Court  having  decided  that  an  act  of  bankruptcy  was 
committed  on  the  30th  August  and  seizure  not  having  taken 
place  until  31st,  the  official  assignee  is  entitled  priraa  facie 
under  the  52nd  section  to  receive  this  money,  but  under  the 
57th  section  of  the  Act  the  official  assignee  would  not  be 
entitled  if  the  seizure  was  bond  fide  and  without  notice  of  an 
available  act  of  bankruptcy.  Now  it  is,  I  think,  quite  clear 
that  there  was  an  act  of  bankruptcy  committed  on  the  30th 
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^8^'       August,  and  the  goods  were  in  the  reputed  ownership  and 
l^  re       possession  of  bankrupt  on  that  day.    The  first  question  is  whether 

ThOBOLD.      '^  r  J  -J, 

the  goods  were  there  with  the  consent  of  the  true  owner,  Mr, 
p.nntng  .  jjjj^y  jj^^  ^j^^  consent  may  be  determined  by  a  demand  or  by 
any  act  or  speech,  shewing  that  the  true  owner  has,  as  a  matter  of 
fact,  determined  such  consent.  It  is  not  necessary  that  there 
should  be  notice  to  other  people.  Now,  on  the  30th  August  Mr, 
Riley  took  steps  to  go  into  possession,  but  I  am  clear  on  the 
evidence  that  he  did  not  make  up  his  mind  until  after  the  meeting, 
and  if  he  had  demanded  possession  and  withdrawn  his  consent  to 
Thorold's  possession  in  the  morning,  this  difficulty  might  never 
have  arisen,  as  the  only  act  of  bankruptcy  known  to  the  other 
creditors  was  the  one  upon  which  the  sequestration  order  was 
made.  Mr.  Riley,  however,  having  regard  not  so  much,  I  think, 
for  the  debtor  as  for  the  other  creditors,  did  not  make  up  his  mind 
until  later  on  that  day. 

Further,  I  find  that  on  the  30th  August  an  act  of  bankruptcy 
was  committed  under  section  4  (1)  sub-section  h,  after  the 
meeting  of  creditors,  in  what  was  said  by  Thorold  to  Harrison 
at  that  time,  i.e.,  that  he  intended  to  suspend  payment  of  his 
debts.  Here  I  have  to  consider  this  sub-section  for  a  time.  I 
really  do  not  see  that  I  can  improve  the  view  I  have  already 
taken,  that  a  statement  of  this  kind  must  be  made  seriously, 
and  in  such  a  way  as  to  properly  and  reasonably  impress  the 
persons  to  whom  it  is  made  with  the  fact  that  the  debtor  has 
a  definite  and  deliberately  formed  determination  to  suspend  pay- 
ment of  his  debts.  It  has  been  well  pointed  out  by  Bowen,  L.  J., 
in  In  re  Lamb  (1)  that  the  meaning  of  the  term  "suspend 
payment  of  debts  "  is  well  known.  He  says,  at  p.  32,  ''  It  seema 
to  me  that  it  means  not  meeting  your  engagements  and  paying 
your  debts  in  the  ordinary  course  of  business  as  they  become  due, 
and  as  you  are  called  upon  to  pay  them."  So,  if  a  man  says,  ^  I 
cannot  carry  on,  I  must  file  my  schedule,"  I  think  it  comes  within 
this  section,  and  therefore  I  hold  that  the  statement  by  him  that 
he  was  unable  to  carry  on  his  business  and  that  he  would  file 
his  schedule  was  an  act  of  bankruptcy.  Further,  I  find  that  this 
act  of  bankruptcy  was  committed  before  Mr.  Riley  took  proper 
(1)  4  Mor.  Bulky.  Gas.  25. 
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steps  to  withdraw  his  consent  to  the  possession  of  these  goods       l^^* 
hy  Thorold.  In  re 

This  brings  me  to  the  57th  section,  and  the  question  is — Does 
this  section  protect  the  seizure  ?  There  is  no  doubt  that  a  bond  '""**'**^  • 
fde  seizure  under  a  bill  of  sale  without  notice  of  any  available 
act  of  bankruptcy  is  a  dealing  protected  by  this  section.  I  have 
therefore  to  consider  whether  or  not  Mr.  Riley  had  notice.  I  do 
not  like  to  find  that  he  had  notice  of  that  particular  act  of  bank- 
ruptcy on  which  the  sequestration  order  was  based.  It  seems  to 
me  that  Mr.  Walcot  was  not  specially  bound  to  pay  any  particular 
attention  to  what  was  being  said  at  that  time.  He  had  gone 
there  to  make  an  offer  for  Mr.  Riley,  and  he  knew  at  that  time 
that  his  offer  had  not  been  accepted.  I  believe  that  at  this 
conversation  the  words  as  deposed  to  by  Thorold  and  Harrison 
were  used,  but  Mr.  Walcot  denies  positively  that  he  ever  heard 
them.  Mr.  Riley  says  Mr.  Walcot  never  told  him  of  such  words 
having  been  used.  I  am  asked  to  presume  that  because  he  was 
standing  by,  and  from  what  was  done  subsequently  by  Riley, 
that  he  did  hear  these  words,  and  that  he  must  or  ought  to 
have  told  Mr.  Riley,  so  as  to  make  a  case  of  actual  or  constructive 
notice.  I  do  not  think  it  would  be  fair  to  presume  that  such 
words  were  heard  by  a  man  not  having  any  special  duty  to 
listen  to  the  conversation,  and  who  denies  absolutely  that  any 
such  marked  words  were  used.  The  onus  of  disproof  of  notice 
is  on  Mr.  Riley,  but  I  cannot  see  that  the  circumstance  overrides 
the  oath  of  Mr.  Walcot.  It  is  argued  that  what  followed  could 
not  have  followed  unless  he  had  heard,  because  there  was  no 
reason  otherwise  for  taking  possession.  I  think  there  was  ample 
in  what  had  taken  place  without  that  to  justify  the  taking  of 
possession.  I  find,  then,  that  Mr.  Riley  had  not  notice  of  this 
act  of  bankruptcy. 

Now,  had  Mr.  Riley  notice  of  any  other  act  of  bankruptcy  ? 
I  think  that  what  took  place  between  Thorold  and  Mr.  Riley 
amounted  to  notice  of  an  act  of  bankruptcy.  Thorold  came  to 
Sydney  because  he  knew  he  could  not  meet  his  trade  bills  coming 
due  on  the  4th  September,  and  this  is  Mr.  Riley's  account  of  the 
interview — "  He  said  '  I  have  come  down  to  see  you  about  my 
bills  coming,  due  on  the  4th  September,  I  cannot  meet  them.'    I 


536  CASES  AT  LAW.  [N.  S.  W.  R. 

^SW'       said,  *  What  do  you  intend  to  do  ? '    He  said, '  I  think  you  had 

/» 1^       better  take  over  the  business  yourself,  as  you  hold  the  bill  of 

sale.'    I  said,  'There  is  no  necessity  for  that    How  do  you 

Jfanmn(7J.  ^^^^^    ^^^  ^^^^^  ^^^^^  creditors?'     He  said,  'Well,  here  is 

my  position'  (handing  me  the  paper — prepared  in  Dubbo).  I 
said,  after  looking  at  it,  'Tou  are  not  in  any  difficulties,  you 
only  want  time;  why  not  get  in  a  lot  of  these  book  debts?' 
He  said,  *  They  won't  pay  me,  I've  tried ;  I  am  sick  of  it,  1  would 
sooner  give  up.' "  Mr.  Riley  then  said  that  he  did  not  like  to 
take  possession  while  there  were  other  creditors,  and  after  con- 
ference with  Mr.  Walcot,  he  told  Walcot  to  see  the  other  creditors, 
and  if  they  would  consent  to  his  proposal  to  allow  him  to  be 
paid  lOa.  in  the  \L  preferentially,  he  would,  for  the  balance,  rate 
proportionately  with  them.  This,  as  I  have  before  said,  was  a 
concession,  not  in  favour  of  Thorold,  but  of  the  other  creditors, 
but  I  can  find  nothing  in  the  evidence  to  show  that  Thorold  ever 
t>werved  from  his  position  that  he  was  sick  of  trying  and  must 
give  up.  Under  the  circumstances,  it  does  seem  to  me  that  the 
statement  made  by  Thorold,  to  the  effect  that  he  could  not  carry 
on,  was  an  act  of  bankruptcy  of  which  Mr.  Riley  necessarily  had 
notice  at  that  time,  but  of  which  in  all  probability  the  other 
creditors  would  never  have  heard  but  for  his  own  action  in 
wishing  to  shew  them  some  consideration.  I  must  grant  this 
application,  and  make  an  order  for  the  payment  of  2102.  48.  lOci. 
by  Mr.  Riley  to  the  official  assignee,  with  costs. 

From  this  decision  of  Manning,  J.,  A.  J.  Riley  appealed,  on  the 
grounds — 

1.  That  his  Honour  was  wrong  in  holding  that  the  goods  were 
at  the  time  of  the  commencement  of  the  bankruptcy  in  the 
possession,  order,  and  disposition  of  the  bankrupt,  within  the 
meaning  gf  s.  52  of  the  Bankruptcy  Act  of  1887. 

2.  That  his  Honour  was  wrong  in  holding  that  A.  J.  Riley,  as 
true  owner  of  the  goods,  had  not  determined  his  consent  to  the 
possession  of  the  same  by  the  bankrupt  before  the  commence- 
ment of  his  bankruptcy. 

3.  That  his  Honour  was  wrong  in  holding  that  the  conversation 
between  the  bankrupt  and  A.  J.  Riley,  on  the  morning  of  the 
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30th  August,  amounted  to  an  act  of-  bankruptcy  within  the       ^^^' 
meaning  of  s.  4  (1)  sub-a.  h  of  the  Bankruptcy  Act  m  ^*  *^ 

The  appeal  was  heard  on  the  13th  August 


Wise,  for  the  appellant  (A.  J.  Riley). — The  conversation  that 
took  place  between  Riley  and  Thorold  was  not  an  act  of  bank- 
mptcy  within  the  meaning  of  s.  4  (1)  sub-s.  h  of  the  Banhrwptcy 
AcL  That  sub-section  makes  it  an  act  of  bankruptcy  "  if  the 
debtor  gives  notice  to  any  of  his  creditors  that  he  has  suspended 
or  that  he  is  about  to  suspend  payment  of  his  debts."  According 
to  the  law  laid  down  by  Gave,  J.,  in  Re  Fleming  and  Frazer  (2), 
suspension  of  payment  of  debts  means  that  the  debtor  has  altogether 
ceased  to  pay  his  debts.  Now,  reading  that  section  in  that  way, 
can  it  possibly  be  said  that  what  Thorold  said  to  Riley  amounted 
to  a  notice  that  Thorold  intended  to  cease  altogether  to  pay  his 
debts  1 

[Sir  George  Innes,  J.,  referred  to  In  re  Crook  (3).] 

If  that  case  is  against  me,  I  submit  that  the  Court  should 
follow  the  decision  of  Mr.  Justice  Cave,  who  is  the  most  eminent 
authority  on  bankruptcy  law  in  England,  rather  than  the 
decision  of  the  Court  of  appeal. 

[The  Chief  Justice.  The  Court  is  bound  by  the  decision  of 
the  Court  of  Appeal] 

The  notice  must  be  clear  and  not  ambiguous.  This  notice 
might  fall  within  s.  4  (1)  sub-s.  /,  but  under  that  sub-section  the 
declaration  must  be  filed  in  Court :  Ex  parte  Oastt^  (4) ;  Ex 
parte  Lamb  (1).  This  statement  was  not  made  at  a  general 
meeting  of  creditors,  but  to  a  secured  creditor.  This  was  not 
a  proposition  made  to  the  general  body  of  creditors,  as  in 
Lamb's  case  (1)  and  Crook's  case  (3).  Thorold's  subsequent 
action  shews  that  he  did  not  intend  to  suspend  payment, 
inasmuch  as  he  carried  on  business  after  the  30th  August.  A 
declaration  of  insolvency  is  not  an  act  of  bankruptcy.  No  bill 
of  sale  holder  takes  possession  until  he  thinks  that  the  debtor 

(2)  60  L.T.  154.  (4)  13  Q  B  D.  471. 

(3)  24  Q.B.D.  320. 
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^890,       is  in  difficulties.     A  mere  statement  by  a  debtor  to  a  bill  of  sale 

In  re       holder  that  he  is  in  difficulties  cannot  be  construed  into  an  act  of 
Thobold. 

bankruptcy.    A  mere  informal  verbal  declaration  of  inability  to 

pay  debts  is  not  sufficient  to  constitute  an  act  of  bankruptcy. 

The  notice  must  be  formal  and  deliberate,  something  done  with 

a  consciousness  that  he  is  "  giving  notice,"  and  intended  to  be 

understood  in  that  sense :  Ex  parte  OasUer  (4).    In  Crook's  case, 

Fry,  J.,  says,  "  The  notice  must  be  an  unqualified,  unconditional 

notice  of  his  intention  to  suspend  payment."    The  burden  of 

proof  is  on  the  other  side.    Riley  has  to  shew  that  he  has  had  no 

notice  of  an  act  of  bankruptcy,  but  the  official  assignee  has  to 

shew  that  an  act  of  bankruptcy  has  been  committed. 

[Stephen,  J.  The  notice  and  the  act  of  bankruptcy  are  the 
same  in  this  case.] 

The  words  used  by  Thorold  are  not  as  strong  as  the  words  used 
in  OasUer^s  case  (4). 

[The  Chief  Justice.    That  case  has  not  been  followed.] 

It  was  followed  in  Re  Fleming  (6). 

[The  Chief  Justice..  If  Fleming's  case  (5)  is  in  conflict  with 
Crook's  case  (3),  then  in  my  opinion  the  law  is  not  correctly 
laid  down  in  the  former  case.] 

[Stephen,  J.  I  am  the  only  member  of  the  Court  against  you 
(Mr.  Gordon) ;  you  can  take  your  own  course.] 

Cordon,  for  the  official  assignee.  The  only  construction  to  be 
put  on  Thorold's  statement  to  Riley  is  that  he  did  not  intend  to 
carry  on  business ;  that  is  to  say,  that  he  intended  to  suspend  the 
payment  of  his  debts :  In  re  Lamb  (1) ;  In  re  Crook  (3). 

Wise  in  reply. 


The  Chief  Justice.    I  should  be  very  glad  to  be  able  to  give 
a  decision  contrary  to  that  which  I  am  about  to  give,  because  I 
cannot  but  feel  that  this  decision  against  Mr.  Riley  has  been 
(5)  60  Ii.T.N.8.  164. 
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brought  about  by  his  own  honesty  of  purpose,  and  his  endeavour 
to  reap  no  advantage  which  the  bill  of  sale  gave  him  over  the  ^^  **« 
other  creditors  of  the  bankrupt.  If  he  had  been  a  little  more 
keen  in  business  matters  and  a  little  less  honourable  towards  the 
other  creditors,  he  would  not  have  been  placed  in  the  position  in 
which  he  now  finds  himself.  And  I  have  no  hesitation  in  sajring 
that  he  suffers  in  this  case  by  his  extremely  honourable  conduct 
all  through  the  matter. 

However,  the  question  for  the  determination*  of  the  Court 
now  is  whether  in  point  of  fact  this  particular  act  of  bankruptcy 
was  committed     Was  there  an  act  of  bankruptcy  committed 
as  a  matter  of  fact  when  Thorold    saw   Mr.    Riley   on    the 
morning  of  August  30,  1889,  within  sub-section  h  of  section 
4  (1)  of  the  Act?    I  am  of  opinion  that  there  was.     There 
is  no  doubt  that  Thorold  in  a  conversation  which  he  had  with 
Mr.  Riley  that  morning  gave  notice  to  him  that  he  was  about  to 
suspend  payment  of  his  debts,  and  that  being  so,  he  committed 
an  act  of  bankruptcy  under  sub-section  h  of  section  4  (1),  and 
Mr.  Riley,  not  having  at  that  time  determined  his  consent  to  the 
possession  of  the  goods,  did  not  do  so  before  the  commencement 
of  the  bankruptcy.     I  think  the  law  is  properly  enunciated  in 
In  re  Larnb  (1)  and  in  In  re  Crook  (3).    In  determining  any 
case  under  sub-section  h  of  section  4  (1)  there  are,  as  Lord  Justice 
Bowen  pointed  out  in  In  re  Lamb,  and  repeated  by  him  in  In  re 
Crook,  three  things  to  be  considered  by  the  Court     First  of  all, 
the  Court  has  to  take  the  statement  in  its  legal  sense,  and  give 
effect  to  it  in  its  legal  sense ;  secondly,  the  Court  must  find  out 
the  circumstances  of  the  debtor  when  he  made  the  statement  so 
far  as  they  were  known  to  the  parties ;  and,  thirdly,  the  Court 
has  to  see  what  the  statement  actually  came  to.    Now,  taking 
these  three  things  into  our  consideration,  it  will  enable  us  to  get 
rid  of  what  Lord  Esher,  M.R.,  in  In  re  Lo/wih,  speaks  of  as  "  the 
misery  of  the  clause,"  and  we  can  apply  them  to  this  particular  case. 
There  is  no  doubt  that  Thorold's  statement  to  Mr.  Riley  was  a 
declaration  of  an  inability  to  pay  his  debts  ;  and  was  it  not,  also, 
a  notice  to  the  creditor  to  whom  he  was  speaking  that  he  was 
about  to  suspend  payment  of  his  debts  ?    On  this  sub-section 
Lord  Justice  Bowen,  in  the  case  of  In  re  Lavib,  says  this :  "  The 
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^^^-       first  thing  we  have  to  decide  is  what  the  statute  means.    The 

In  re       statute  provides  that  if  a  debtor  gives  notice  to  any  of  his 
Thobou).  '^  ®  , 

creditors  that  he  has  suspended,  or  that  he  is  about  to  suspend 

payment  of  his  debts,  that  is  an  act  of  bankruptcy.  Suspension 
of  payment  is  a  business  term  usually  applied  to  traders,  and  in 
the  present  case  we  have  to  apply  it  It  seems  to  me  that  it 
means  not  meeting  your  engagements,  and  paying  your  debts  in 
the  ordinary  course  of  business  as  they  become  due,  and  as  you 
are  called  upon  to  pay  them.  What,  therefore,  is  the  question 
that  arises  when  we  are  presented  with  a  statement  of  a  debtor 
and  are  asked  to  consider  that  it  falls  vrithin  the  mischief  at 
which  this  provision  of  the  statute  strikes  ?  We  have  in  each 
case  to  ask  ourselves,  and  in  each  case  to  answer  the  question, 
what  is  the  reasonable  construction  which  those  who  receive  this 
statement  of  the  debtor  would  have  a  right,  under  the  circum- 
stances of  the  debtor's  case,  to  assume,  and  would  assume  to  be 
his  meaning  as  to  what  he  intended  to  do  with  respect  to  paying 
or  suspending  payment  of  his  debts."  If  that  be  the  true  con- 
struction to  be  placed  upon  that  section,  what  other  meaning 
would  strike  Mr.  Riley  as  a  mercantile  man  upon  a  debtor  coming 
to  him  and  telling  him,  "Tou  have  certain  bills,  and  other  creditors 
have  certain  bills  of  mine,  falling  due  four  days  hence,  and  I 
cannot  meet  them  ";  and  then  when  &ir.  Riley  suggested  that  he 
had  a  lot  of  book-debts,  and  that  his  position  was  all  right  if  he  got 
them  in,  he  said,  "  They  won't  pay  me,  I've  tried,  I  am  sick  of  it; 
I  would  sooner  give  up."  It  seems  to  me  that  that  was  clearly 
notice  to  Mr.  Riley  that  the  debtor  intended  to  suspend  the 
payment  of  his  debts. 

This  case  is  free  from  the  embarrassment  attending  many  cases 
of  this  description  in  which  there  is  a  contingency  that  the 
debtor  cannot  pay  unless  something  is  done.  In  those  cases  the 
Court  has  to  consider  what  effect  the  contingency  has  upon  the 
previous  statement.  Here  there  was  an  unqualifiedand  unequivocal 
statement  on  Thorold's  part  that  he  intended  to  suspend 
payment  of  his  debts.  That  being  so,  I  consider  that  his  Honour 
was  right  in  the  conclusion  at  which  he  arrived,  and  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed  on  that  point 
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With  respect  to  the  second  point,  I  do  not  think  that  Mr.  Wise  ^^^' 
argued  that  with  the  hope  of  succeeding  upon  it  It  appears  ^^  ^ 
clear  that  Riley  did  not  determine  to  take  possession,  and  did 
not  intend  to  put  an  end  to  the  consent  which  he  had  previously 
given  to  Thorold  holding  these  goods  in  his  possession  until  the 
evening  arrived,  and  after  the  meeting  of  creditors,  when  he  gave 
instructions  to  seize  the  goods. 

Sm  Qeorge  L^nes,  J.  I  am  entirely  of  the  same  opinion.  At 
an  early  period  of  the  case,  when  the  facts  were  placed  before 
the  Court,  I  i;itimated  that  I  could  hardly  conceive  a  more 
emphatic  way  in  which  a  debtor  could  give  notice  to  a  creditor 
that  he  was  about  to  suspend  payment  of  his  debts  within  the 
meaning  of  sub-s.  A  of  s.  4  (1)  than  the  statement  made  by 
Thorold  to  Mr.  Riley.  The  only  difficulty  which  arose  in  my  mind 
was  caused  by  the  doubt  which  Mr.  Justice  Stephen  seems  to 
have  felt  at  the  beginning  of  the  case.  I  am,  however,  glad  to 
think  that  that  doubt  has  been  entirely  removed,  and  that  his 
Honour  sees  no  difficulty  in  agreeing  with  the  rest  of  the  Court. 
It  seems  to  me  that  the  law  on  this  point  has  been  very  plainly 
and  clearly  expressed  by  Lord  Justice  Bowen  in  In  re  Lamb  (1). 
In  every  case  cited  under  this  sub-section  different  words  are 
uaed,  so  that  we  have  to  extract  the  principle  from  the  cases,  and 
then  apply  it  to  the  peculiar  set  of  facts  of  this  particular  case. 
Applying,  then,  the  law  laid  down  in  In  re  Larrib  (1)  and  In  re 
Crook  (3),  I  am  of  opinion  that  a  notice  as  contemplated  in  sub-s.  h 
was  given  by  Thorold  to  Mr.  Riley.  I  am  glad  also  to  agree  with 
the  Chief  Justice  in  what  he  said  with  respect  to  the  honesty 
and  honourable  feeling  of  Mr.  Riley  in  this  matter,  but  that,  of 
course,  can  in  no  way  affect  the  decision  of  the  Court. 

Stephen,  J.  The  difficulty  I  have  felt  in  this  case  is  in 
distinguishing  between  what  is  meant  by  a  '*  declaration  of  the 
debtor's  inability  to  pay  his  debts,"  which  in  order  to  constitute 
an  act  of  bankruptcy  must  be  filed  in  Court  under  sub-s. /of 
B.  4  (1),  and  "a  notice  to  a  creditor  that'  he  has  suspended  or  is 
about  to  suspend  payment  of  his  debts"  under  sub-s.  h,  I 
camiot  say  that  my  mind  is  as  free  from  doubt  as  Mr.  Justice 
N.8.W.R.,  VoL  XL,  Law.  W 
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.  Innea  suggests.    However,  looking  at  all  the  circumstances  of 
Thorold     ^^  ^^*^^*  ^  agree  in  thinking  that  what  Thorold  said  to  Riley 


Stephen  J. 


amounted  to  an  act  of    bankruptcy  within  the    meaning   of 
sub-s.  L 

Appeal  dismiaaed  wUh  casta. 

Attorneys  for  appellant :  Sly  Jh  HamiUaru 
Attorney  for  respondent :  E.  Lucas. 


1890. 


August  18, 

The  C.J. 

Stephen  J. 

and 
Foster  J. 


LAW  AND  Anothbk  v.  NIXON  and  Others. 

■  JSectment-SaU  by  sheriff— SeUction-^T ram fer  Declaratory  Act  (42  Vie.  No.  28), 
8.  Z— Construction  ofstaiute  having  a  reirospeetive  effect. 

Jn  February,  1872,  N.  tranaferred  to  J.N.  certain  lands,  of  which  one  portion 
had  been  conditionally  purchased  in  1869,  and  the  other  portion  had  been 
additionally  conditionally  purchased  in  1870.  This  transfer  was  registered  in  the 
Lands  Office,  but  was  not  registered  in  the  Registrar-General's  Offioe.  In 
October,  1872,  all  N.'s  right,  title,  and  interest  in  the  same  land  was  sold  by 
the  sherifif  under  a  writ  of  ft.  fa,  to  W.,  and  the  transfer  was  registered  in  the 
Begistrar-Generars  office.  The  plaintiffis,  who  claimed  under  W.,  brought  an 
action  of  ejectment  against  the  defendants,  who  claimed  under  J.  N.  llie  defen- 
dants contended  that  by  virtue  of  the  operation  of  s.  3  of  the  Tranter  Declaratory 
Act,  1879  (42  Vic.  No.  26),  which  had  a  retrospective  eflfect,  the  transfer  from 
N.  to  J.  N.  passed  all  N.'s  estate  and  interest  in  the  land  to  J.  N. 

Held,  that  the  Act  had  not  that  effect,  and  therefore  that  the  plaintifb  should 
Buoceed. 

An  Act  of  Parliament  should  not  be  construed  so  as  to  have  a  retrospectiTe 
operation,  unless  it  is  clear  from  the  words  of  the  Act  that  it  is  the  intention  of 
the  Legislature  that  it  should  have  that  effect. 


New  trial  motion — Ejectment. 

This  was  an  ejectment  action,  tried  before  Mr.  Justice  Windeyer 
and  a  jury  of  four  persons,  at  the  Albury  Circuit  Court,  in  which 
a  verdict  was  by  consent  entered  for  the  defendants,  and  leave 
was  reserved  to  the  plaintifl^  to  move  the  Court  to  have  the 
verdict  set  aside  and  a  verdict  entered  for  them. 
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The  land  in  dispute  consisted  of  166  acres,  of  which  100  acres       ^^90. 
had  been  conditionally  purchased  by  one  James  Nixon  in  March,        Law 
1869,  and  the  rest  of  the  land  he  had  acquired  in  March,  1870,  by      Nixon. 
an  additional  conditional  purchase.      In  February,  1872,  James 
Nixon  transferred  those  lands  to  James  A.  Nixon,  through  whom 
the  defendants  daim.    This  transfer  was  registered  in  the  Lands 
Office  but  not  in  the  Registrar-Qeneral's  office. 

On  the  11th  October,  1872,  a  judgment  having  been  obtained 
against  James  Nixon  and  execution  issued  thereon,  the  sheriff, 
under  a  writ  of  fi.  fa.,  sold  to  J.  W.  Weir  (through  whom  the 
plaintiffs  claim)  all  James  Nixon's  right,  title,  and  interest  in  the 
same  lands,  which  had  been  transferred  to  James  A.  Nixon. 
This  transfer  was  registered  in  the  Registrar-General's  Office. 

A  rule  nisi  having  been  granted,  it  was  now  sought  to  make 
the  rule  absolute  on  the  grounds — 

1.  That  the  transfer,  dated  the  13th  February,  1872,  from 
James  Nixon  to  James  A.  Nixon,  being  merely  a  notification  of 
alienation  unregistered,  passed  no  interest  in  the  lands  in  question 
to  James  A.  Nixon. 

2.  That  at  the  date  of  the  sale  by  the  sheriff  to  Weir,  the  legal 
estate  in  the  lands  in  question  was  in  James  Nixon,  and  upon 
such  sale  and  transfer  thereunder,  duly  registered,  the  legal  estate 
passed  to  Weir. 

OVovnor  and  H.  Daviea,  for  the  plaintiffs,  in  support  of 
the  rule.  The  whole  question  in  this  case  turns  upon  the  con- 
struction of  the  third  section  of  the  Transfer  Declaratory  Act, 
42  Vic.  No.  26.  There  is  no  doubt  that  unless,  that  Act  applies 
the  defendants  have  no  title  to  the  land  in  question.  It  was 
decided  in  Fallon  v.  Moore  (I)  that  the  estate  which  a  con- 
ditional purchaser  had  before  the  issue  to  him  of  a  grant  from 
the  Crown,  could  not  be  transferred  so  as  to  give  the  transferee 
such  a  title  as  would  sustain  an  action  of  ejectment  unless  a  deed 
of  conveyance  were  executed,  and  that  a  mere  notification  to  the 
Government  registered  in  the  Lands  Office  of  the  transfer  was 
not  sufficient.  But  then  came  the  Transfer  Declaratory  Act, 
which  enacts  that  a  transfer  registered  in  the  Lands  Office  passes 

(1)  11  S.C.R.  314. 
W2 
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1890.  the  whole  estate  to  the  transferee.  This  transfer  of  Feb.,  1872, 
l^w  took  place  before  the  passing  of  that  Act,  and  the  question  now 
I^ixoN.  is,  has  that  Act  a  retrospective  effect?  We  submit  that  this 
Act,  which  was  passed  in  1879,  long  after  the  transfer  to  James 
A.  Nixon  took  place,  cannot  have  the  effect  of  divesting  Weir  or 
those  claiming  under  him  of  their  title  to  the  land,  and  vesting 
the  land  in  James  A.  Nixon.  There  is  a  broad  distinction 
between  this  case  and  Blaxland  v.  Orattan  (2),  on  which  the 
other  side  rely.  In  that  case  all  the  transactions  took  place  after 
the  passing  of  this  Act. 

[The  Chief  Justice.  The  transfer  in  1872  was  so  much 
waste  paper,  according  to  the  decision  in  FaUon  v.  Moore  (1). 
What  effect,  then,  can  the  Transfer  Declaratory  Act  have  ?] 

They  contend  that  the  Act  has  a  retrospective  effect. 

[The  Chief  Justice.  If  that  be  so,  we  need  not  look  at  the 
date  of  the  Act.] 

We  contend  that  "previously,"  in  sub.-s.  4  of  s.  8,  means 
previously  to  the  passing  of  the  Act.  The  Act  cannot  have  the 
effect  of  taking  the  title  out  of  one  person  and  putting  it  in 
another.  There  is  no  doubt  that  immediately  after  the  sheriff's 
sale,  in  October,  1872,  and  after  that  transfer  was  registered  in 
the  Begistrar-Qenerars  office.  Weir  had  a  good  title  to  the  land. 

Pring,  for  the  defendant,  shewed  cause.  My  contention  b 
that  this  Act  has  a  retrospective  effect,  and  that  the  transfer  of 
1872  to  James  A.  Nixon,  which  was  valueless  till  the  passing  of 
the  Act,  becomes  validated. 

[The  Chief  Justice.  Do  you  contend  that  the  effect  of  the 
Act  is  this — that  although  Weir,  and  those  claiming  under  him, 
had  a  good  title  from  October,  1872,  till  the  passing  of  the  Act, 
the  Act  then  took  the  estate  out  of  the  person  claiming  under 
him,  and  vested  it  in  James  A.  Nixon  ?] 

The  Act  undoubtedly  has  that  effect. 

O'Connor,  in  reply, 

(2)  8  N.8.W.  L.R.  287. 
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The  Chief  Justice.     This  is  a  case  in  which  we  have  to       ^^^- 
consider  one  of  the  numerous  statutes  passed  since  1861  for  the        ^^^ 
regulation  of  public  lands,  and  where  the  Court  is  placed  in      Nixon. 
great  difficulty  in  putting  the  true  construction  upon  an  Act  of 
Parliament,  and  ascertaining,  as  it  best  can  from  the  words  which 
the  Legislature  has  used,  what  it  really  meant  to  enact. 

The  case  of  Blaodand  v.  Grattan  (2)  and  the  case  now  before 
the  Court  are  singularly  alike,  except  in  one  respect,  which 
constitutes  the  whole  difficulty  in  the  matter.  In  Bldodavd  v. 
Orattan  (2),  the  transaction  took  place  after  the  passing  of 
the  TraTisfer  Declaratory  Act  of  1879,  but  in  this  case  the 
transactions  took  place  before  the  passing  of  that  Act  In 
BloidaTid  V.  Qrattan  (2),  the  transfer  which  was  executed,  and 
which  w&s  held  to  take  effect  over  the  sheriff's  conveyance,  did 
convey  the  legal  estate  by  virtue  of  this  Act  of  Parliament  at 
the  time  it  was  executed.  In  this  case,  however,  the  transfer  in 
question  did  not  at  the  time  it  was  executed  convey  the  legal 
estate.  That  is  the  broad  distinction  between  the  two  cases; 
but,  except  that  one  transfer  took  place  before  the  Transfer 
Declaratory  Act,  and  the  other  after,  the  two  cases  are  similar. 
The  question  now  is.  Is  the  Court — ^seeing  that  no  legal  estate 
passed  to  James  A.  Nixon  in  February,  1872 — ^to  give  this  Transfer 
Dedaratory  Act  the  retrospective  effect  which  Mr.  Pring 
contends  should  be  given?  I  do  not  think  the  Court  can  so 
construe  this  Act 

No  doubt  this  Act  was  intended  to  be,  to  a  very  large  extent, 
a  retrospective  enactment.  The  3rd  section  is  as  follows : — 
"  Subject  to  the  provisions  and  conditions  of  the  Crown  Lands 
Alienation  Act  and  to  the  qualification  hereinafter  expressed 
every  transfer  of  land  heretofore  or  hereafter  conditionally 
purchased  under  the  said  Acts  shall  be  deemed  and  taken  to 
have  passed  and  to  pass  to  the  transferee  the  whole  estate  and 
interest  whether  at  law  or  in  equity  of  the  transferror  in  the 
land  the  subject  of  such  transfer  as  effectually  to  all  intents  and 
purposes  as  if  a  conveyance  or  assignment  under  seal  of  such 
estate  and  interest  to  such  transferee  had  been  duly  executed 
by  such  transferror  but  this  enactment  shall  be  subject  to  the 
conditions  and  qualifications  following  viz."    And  then  follow 
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^890.       four  sub-sections,  the  second  of  which  is  in  these  terms :  "  No 
Law        transfer  shall  have  the  effect  hereinbefore  expressed  unless  such 
Nixon,      transfer  shall  have  been  or  shall  hereafter  be  made  executed 
The  G.J.     and  lodged  in  accordance  with  the  regulations."    There  is  no 
doubt,  therefore,  that  there  are  very  large  words  in  the  Act 
shewing  the  intention  of  the  Legislature  that  the  Act  should 
be  retrospective.     At  the  same  time,  where  vested  interests  are 
to  be  affected,  I  apprehend  that  there  must  be  words  in  the  Act 
itself  clear  and  precise  in  their  nature,  shewing  in  the  clearest 
possible  terms,  not  that  the  Act  is  to  be  under  certain  circum- 
stances retrospective,  but  that  those  vested  interests  are  to  be 
thus  affected  by  that  retrospective  legislation. 

Now,  in  this  case  it  appears  that  there  have  been  four  several 
dealings  with  these  lands.    It  has  gone  through  four  channels, 
and  no  doubt  it  has  come  back  again  to  Weir,  one  of  the  plaintiffs. 
In  1872  Weir  transferred  the  land  to  Copeland,so  that  if  the  land 
was  in  Copeland's  possession  now,  his  title  would  be  destroyed 
by  the  effect  of  this  retrospective  enactment.     Copeland  trans- 
ferred back  to  Weir,  and  Weir  transferred  it  to  the  plaintiffs. 
And  now  it  is  said  that  the  plainti£&'  title  is  to  be  destroyed  by 
this  retrospective  enactment.     If  it  was  the  intention  of  the 
Legislature  that  titles  should  be  destroyed  in  that  sort  of  way, 
then  the  Act  should  have  so  provided  in  clear  and  definite  terms. 
Such  an  intention  does  not  seem  to  me  to  be  clearly  expressed,  and 
therefore  I  think   we  should  not  give  that  effect  to  this  Act 
of  Parliament.     I  think  the  4th  sub-section  must  be  read  so 
as  to  preserve  vested  interests.    That  sub-section  is  as  follows : — 
"  No  such  transfer  shall  prejudice  or  affect  any  conveyance  or 
assignment  or  any  other  assurance  under  seal  relating  to  land 
conditionally  purchased  if  such  conveyance  assignment  or  assu- 
rance shall  have  been  previously  registered  as  by  law  required 
in  the  oflSce  of  the  General  Registry  of  Deeds  in  Sydney." 
Now,  inasmuch  as  there  are  no  express  words  getting  rid  of 
the  title  which  the  common  law  conveyance  created,  I  take  it 
that  the  common  law  conveyance  prevails.    In  Marsh  v.  Higgins 
(3),  the  Court  was  dealing  with  an  Act  of  Parliament  which 
in  part  was  beyond  all  question  retrospective,  and  intended 

(3)  1  L.M.  &  P.  261. 
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to    be    80.      It    was    there    argued    that    one    portion    being       i^^* 
clearly  retrospective,  the  other  portion  must  be  taken  to  be        Law 
so ;  but  the  Court  held  otherwise.    In  that  case,   WUde,  0. J.,      Nixon. 
at  p.  261,  in  delivering  judgment,  said,  "  The  Court  is  placed     ^^  c. J. 
in  great  difficulty  by  this  Act  of  Parliament,  and  we  are  by 
no    means    enabled    to  come  to  a  satisfactory  conclusion  on 
many  parts  of  it.     But  in  construing  any  Act  of  Parliament 
we  must  adopt  the  general  principle  of  legislation  and  law,  that 
Acts  are  not  to  have  a  retrospective  operation,   unles^  that 
effect  be  given  them  by  express  language.     It  undoubtedly 
often  happens  that  the  Legislature  considers  it  necessary  to  give 
Acts  that  operation   to  a  limited  extent ;  but  the  extent  to 
which  it  is  given  is  expressed  in   clear  language.     This  Act, 
for  instance,  was  intended  to  be  retrospective  to  the  extent  of 
making  valid  certain  deeds  made  before  it  was  passed.    It  is, 
however,  contended  that  it  is  retrospective  in  another  respect, 
and  in  a  respect,  too,  quite  inconsistent  with  the  ordinary  course 
of  legislation  and  of  legal  experience,  viz.,  by  attributing  to  it 
the  effect  of  taking  away  an  action  well  commenced  on  a  vested 
right"  ♦ 

Here  it  is  argued  that  this  Act  of  Parliament  is  retrospective, 
and  that  the  effect  of  it  is  to  divest  Weir  of  the  land  and  vest  it 
in  the  younger  Nixon.  I  think  that,  in  order  to  work  such  an 
effect,  and  one  so  unjust,  there  ought  to  be  clear  and  precise 
words  in  the  Act  of  Parliament ;  but  those  words  are  not  to  be 
found.  For  these  reasons  I  think  the  rule  should  be  made 
absolute,  and  a  verdict  entered  for  the  plaintiffs. 

Stephen,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that 
it  is  the  only  conclusion  at  which  the  Court  could  arrive  in 
accordance  with  reason  and  natural  justice. 

FosTEB,  J.  I  concur.  I  think  that  statutes  which  are  partly 
prospective  and  partly  retrospective  must  be  construed  on  different 
principles  with  reference  to  each  part.  It  has  been  laid  down  in 
Quilter  v.  Mapleaon  (4),  by  Jeaad,  M.R.,  that  "the  question 
whether  an  Act  of  Parliament  is  retrospective  in  its  operation 

(4)  9  Q.B.D.  672. 
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must  be  determined  by  tbe  provisions  of  the  Act  itself,  bearing  in 
mind  that  a  statute  is  not  to  be  construed  retrospectively  unless 
it  is  clear  that  such  was  the  intention  of  the  Legislature." 
Applying  that  principle  to  this  case,  it  does  not  seem  to  me  to  be 
by  any  means  clear  that  it  was  the  intention  of  the  Legislature 
that  this  Act  should  be  construed  retrospectively  in  the  way  in 
which  Mr.  Pring  has  contended  that  it  should  be  construed 

Ride  absolute  with  coats. 


Attorney  for  plaintiffs :  F.  A.  Davenport. 
Attorneys  for  defendants :  Lawrence  &  Rich. 


1890. 


AMgust  10. 

The  C.J. 
Stephen  i. 

and 
FosUr  J. 


Ex  parU  MANN. 

Stamp  Duties  Act  qf  1880  (44  Vic.  No.  3),  a.  l^—Appecd^T^tM,  wiOdn  which  a 
person  dissatisfied  with  the  assessment  qf  Commissioner  may  appeat-^Conatrueiiom 
of  statutes, 

M.  being  dissatisfied  with  the  assessment  of  the  Commissioner  of  Stamp  Duties 
after  14  days  had  elapsed,  called  upon  the  Commissioner  to  state  a  case  on  which 
he  migjit  appeal  direct  to  the  Supreme  Court.  The  Commissioner  refused  to  state 
a  case,  on  the  ground  that  M.  should  have  appealed  within  14  days,  as  provided  in 
s.  16  of  the  Stamp  Duties  Act  of  1880.  M.  applied  to  the  Coart  for  a  writ  of 
mandamus  directing  the  Commissioner  to  state  a  case. 

Held  [per  the  Chitf  Justice  A  Foster,  J.)  that  the  mandamus  should  be  granted, 
inasmuch  as  there  i»as  no  time  limited  by  that  section  within  which  a  person 
dissatisfied  may  appeal  direct  to  the  Court. 

Held  {per  Stephen^  J.)  that  M.  should  have  appealed  within  14  days. 

Hetd  also,  that  the  Stamp  Duties  Act,  being  a  revenue  statute,  must  be  strictly 
construed  in  favour  of  the  subject. 


MANDAMUa 


This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
R.  N.  Johnson,  the  Commissioner  of  Stamp  Duties,  to  shew  cauae 
why  a  writ  of  mandamus  should  not  be  issued  to  him  to  state  oad 
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sign  a  case  setting  forth  the  grounds  upon  which  his  assessment        ^^^' 
of  duty  in  the  estate  of  A.  Q.  Langmore,  deceased,  was  made,  for     Exparu 
the  purpose  of  appeal  to  the  Supreme  Court. 

It  appeared  that  the  Commissioner  of  Stamp  Duties  made  his 
assessment  in  this  matter  on  the  14th  May,  1889,  and  that  when 
he  was  requested  on  the  29th  May  to  state  a  case  for  appeal  to 
the  Supreme  Court,  he  refused  on  the  ground  that  the  time  allowed 
for  appeal  under  the  16th  section  of  the  Stamp  Duties  Act  of 
1880  had  expired. 

The  amount  of  duty  in  conformity  with  the  assessment  had 
been  paid  under  protest. 

Want,  Q.O.,  and  Mann,  for  the  executor  of  the  will  of  the  late 
A.  G.  Langmore  in  support  of  the  rule.  Under  s.  16  of  the  Stamp 
DtUiea  Act  a  person  may  appeal  to  the  Minister  within  14  days, 
and  he  may  appeal  from  the  Minister  to  the  Supreme  Court 
within  21  days,  but  he  may  appeal  direct  to  the  Supreme  Court. 
If  therefore  he  appeals  direct  to  the  Court  he  should  at  least  have 
21  days,  if  he  does  not  have  35  days.  If  that  is  not  the  true 
construction  of  the  section,  there  is  no  time  limited  at  all,  and 
under  the  proviso  to  that  section  he  may  appeal  to  the  Supreme 
Court  at  any  time,  provided  he  has  paid  the  duty. 

Salomons,  Q.C.  (C  B.  Stephen  with  him),  for  the  Comihissioner, 
shewed  cause.  The  Legislature  must  have  meant  to  limit  the 
time  for  an  appeal.  It  would  be  very  irrational,  inconvenient, 
and  dangerous  to  hold  that  there  is  no  time  limited,  and  that 
any  person,  years  and  years  after  the  whole  matter  had  been 
concluded,  might  appeal.  The  last  part  of  this  section  must  be 
read  with  the  first  part ;  that  is  to  say,  if  a  "person  wish  to  appeal 
to  the  Court  he  must  do  so  within  fourteen  days,  and  if  he  fails 
to  appeal  within  that  time,  he  is  absolutely  precluded  from 
appeal  either  to  the  Minister  or  the  Court.  Under  sub-s.  2  of 
that  section  the  Commissioner  is  not  bound  to  state  a  case  until 
the  person  has  appealed  *'  Thereupon  "  must  mean  after  he  has 
actually  appealed. 

[Foster,  J.  '' Thereupon"  may  refer  to  the  person  being 
dissatistied.] 
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1890.  After  further  argument, 


Ex  parte 
Mann. 


The  Chief  Justice.  There  is  no  doubt  that  sub-s.  1  of  &  16 
of  the  Stamp  Duties  Act  of  1880  is  indifferently  worded,  and  is 
so  worded  to  create  the  ambiguity  which  undoubtedly  exists.  I 
regret  to  say  that  this  ambiguity  has  caused  a  difference  of 
opinion  on  the  Bench.  This  is  just  one  of  those  cases  in  which 
different  minds  view  the  same  matter  in  different  ways.  That 
difference  of  opinion  makes  me  distrust  my  own  opinion. '  How- 
ever, after  giving  this  case  as  much  consideration  as  I  can,  1 
remain  of  the  same  opinion  as  when  I  first  read  the  section,  at 
the  time  the  rule  nisi  was  before  the  Court. 

It  seems  to  me  that  the  proviso  to  this  sub-section,  which 
gives  the  right  of  appeal  direct  to  this  Court,  stands  entirely 
apart  from  the  rest  of  the  sub-section ;  and  that  being  so,  I  think 
there  is  no  time  limited  for  the  appeal.  That  may  not  have 
been,  and  probably  was  not,  the  intention  of  the  Legislature,  but 
statutes  imposing  burdens  on  the  people  must  be  strictly  con- 
strued in  favour  of  the  subject.  We  must  not,  therefore, 
introduce  into  this  proviso  any  words  unless  we  can  clearly  see 
from  the  Act  of  Parliament  itself  that  it  was  the  intention  of  the 
Legislature  that  such  words  should  be  introduced.  Now,  I  cannot 
see  that  in  this  statute. 

The  section  commences,  ''Any  person  dissatisfied  with  the 
assessment  of  a  commissioner  may  within  fourteen  days  after 
the  date  thereof  and  on  payment  of  duty  in  conformity  there- 
with '  appeal  against  such  assessment  to  the  Minister  who  may 
confirm  or  modify  such  assessment  and  if  such  assessment  be 
not  confirmed  the  amount  of  duty  to  be  ultimately  retained 
shall  be  fixed  by  the  Minister  and  the  difference  shall  be  refunded 
to  the  apellant.  And  if  such  person  be  still  dissatisfied  he  may 
within  twenty-one  days  after  the  Minister's  decision  is  communi- 
cated to  him  appeal  to  the  Supreme  Court  and  may  for  that 
purpose  require  the  Commissioner  to  state  and  sign  a  case  setting 
forth  the  grounds  upon  which  the  assessment  was  made."  And 
then  follows  the  proviso,  which  may  be  taken  as  a  separate 
section.  The  proviso  repeats  the  first  part  of  the  section,  bat 
the  words  **  within  fourteen  days  after  the  date  thereof "  are. 


The  O.J. 
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apparently,  purposely  left  out.  The  first  part  of  this  section  ^^^' 
provides  for  an  appaal  to  the  Minister  within  fourteen  days,  but  ^yr^^ 
the  proviso  provides  for  an  appeal  direct  to  the  Supreme  Court, 
leavmg  out  the  limitation  of  time  and  the  condition  contained 
in  the  first  part  of  the  section.  The  Court  is  now  asked  to 
introduce  certain  words  into  the  section,  and  read  the  proviso  as 
if  the  limitation  of  fourteen  days  appeared  there.  That  is  con- 
trary to  the  principle  that  it  is  the  duty  of  the  Court  to  construe 
an  Act  of  Parliament  according  to  its  plain  words.  In  construing 
an  Act  words  must  not  be  introduced,  unless  the  Court  can  see 
clearly  that,  in  order  to  give  the  meaning  that  the  Legislature 
intended,-  those  words  are  necessary. 

With  reference  to  the  question  of  interpretation  of  statutes,  I 
may  refer  to  the  case  of  Nichalnon  v.  Fields  (1),  in  which  at 
p.  817  Baron  PoUock  says, ''  I  admit  that  the  common  distinction 
between  penal  and  remedial  Acts,  viz.,  that  one  is  to  be  con- 
strued strictly,  the  other  liberally,  ought  not  to  be  erased 
from  the  mind  of  a  Judge,  yet,  whatever  be  the  Act,  be  it  penal 
and  certainly  if  remedial,  we  ought  always  to  look  for  its  true 
construction.  In  that  respect  there  ought  to  be  no  distinction 
between  a  penal  and  a  remedial  statute.  If  the  remedial  statute 
does  not  extend  to  the  particular  matter  under  consideration, 
we  have  no  power  to  legislate  so  as  to  extend  it.  Undoubtedly 
we  are  thus  far  bound  to  a  strict  construction  in  a  penal  statute, 
that  if  there  be  a  fair  and  reasonable  doubt  we  must  act  as  in 
revenue  cases,  where  the  rule  is  that  the  subject  is  not  to  be 
taxed  without  clear  words  for  that  purpose."  Now  this  is  a 
revenue  Act,  and  we  must  therefore  construe  it  strictly  in  favour 
of  the  subject. 

With  regard  to  Mr.  Salomon's  contention,  that,  until  there  is 
an  appeal,  it  is  not  the  duty  of  the  Commissioner  to  state  a  case, 
and  for  which  he  relies  on  the  word  "  thereupon "  in  sub-s.  2, 
which  he  contends  refers  to  the  appeal,  I  do  not  think  that  that 
is  the  proper  construction  of  that  sub-section.  It  seems  to  me 
that  "  thereupon,"  as  Mr.  Justice  Foster  has  suggested,  refers  to 
when  a  person  is  dissatisfied. 

(1)  7  H.  ft  N.  810 ;  and  31  L.J.  Bx.  233. 
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18W.  I  therefore  think  that  the  Commissioner,  in  refusing  to  state  a 

case,  has  failed  to  discharge  the  duty  impose4  ^^  ^^ 
of  a  16,  and  that  the  rule  should  be  made  absolute. 


Ex  parte     case,  has  failed  to  discharge  the  duty  impose4  ^^  ^^  ^7  sub-s.  2 


The  C.J. 


Stephen,  J.  If  the  Chief  Justice  feels  mistrust  in  his  decision 
in  this  case  because  I  differ  from  him,  I  need  hardly  say  that  I 
feel  mistrust  in  the  conclusion  at  which  I  have  arrived,  because 
both  the  Chief  Justice  and  Mr.  Justice  Foster  differ  from  me. 
However,  I  am  unable  to  get  rid  of  the  impreasion  I  formed  of 
this  case  when  T  first  heard  the  arguments.  I  see  in  the  section 
an  intention  on  the  part  of  the  Legislature  to  do  what  is  ordi- 
narily done  in  such  cases,  and  that  is  to  limit  the  time  of  appeal 
It  may  be  that  the  Legislature  has  not  provided  the  time,  and 
that  the  remedy  must  be  by  appeal  to  the  Legislature,  but  as  I 
read  the  section  I  see  that  the  Legislature  has  fixed  the  time  for 
appeal  in  two  instances,  and  I  am  entitled  to  ask  why  it  has  not 
fixed  it  in  the  third  ?  The  time  limited  for  an  appeal  direct 
to  the  Court  is  fourteen  days,  or  there  is  an  unlimited  right  of 
appeal.  I  think  that  the  proviso  to  the  section  should  be  read  as 
Mr.  Salomons  contends,  namely,  that  the  appeal  to  the  Supreme 
Court  is  in  substitution  of  the  appeal  to  the  Minister ;  and,  as  I 
find  fourteen  days  in  that  part  of  the  section  bearing  upon 
appeals  to  the  Minister,  I  apply  that  time  to  the  proviso.  The 
difficulty  has  occurred  by  interposing  between  the  appeal  to  the 
Minister  and  the  appeal  to  the  Court  direct,  the  appeal  from  the 
Minister  to  the  Court;  but  I  do  not  think  that  interposition 
prevents  me  from  coming  to  the  conclusion  that  the  proviso  is 
intended  to  apply  to  the  earlier  part  of  the  section,  and  is  not 
separate.  I  think,  for  these  reasons,  the  application  ought  to  be 
dismissed. 

Foster,  J.  I  concur  with  the  Chief  Justice  that  the  application 
ought  to  be  granted.  I  am  still  of  the  same  opinion  which  I  first 
formed  on  reading  this  section,  namely,  that  the  proviso  to  the 
section  is  a  complete  enactment  in  itself,  and  provides  for  appeal 
without  reference  to  any  other  part  of  the  section.  The  first  part 
of  the  section  provides  for  an  appeal  to  the  Minister  from  the 
Commissioner,  the  second  part  provides  for  an  appeal  from  the 
Minister  to  the  Supreme  Court,  and  the  third  part  is  complete  in 
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itself  for  an  appeal  to  the  Supreme  Court  without  any  inter-  ^8^- 
mention  of  the  Minister.  I  differ  from  Mr.  Justice  Stephen  because  Sx  parte 
I  do  not  see  how  I  can  come  to  any  other  conclusion  without 
importing  certain  words  into  the  section,  and  I  do  not  see  how 
those  words  can  be  imported  without  transgressing  the  principle 
which  guides  the  Court  in  construing  revenue  statutes,  or  statutes 
which  are  penal  in  their  character.  If  the  Legislature  did  intend 
that  a  time  should  be  limited  within  which  a  person  had  to  appeal 
to  the  Supreme  Court,  the  section  does  not  state  so. 

It  has  been  argued  that,  inasmuch  as  there  is  no  appeal  before 
the  Court,  the  mandamus  should  not  go  at  present,  but  it  seems 
to  me,  on  reading  sub-section  1  and  2,  no  appeal  is  contemplated 
until  after  the  Commissioner  has  stated  the  case.  I  think  it  is 
clear  that  the  appeal  cannot  be  initiated  until  after  the  case  has 
been  stated. 

SalxymonB,  Q.C.  I  submit  that  the  costs  of  this  application 
ought  to  abide  the  event. 

The  Chief  Justice.  I  see  no  reason  for  departing  from  the 
nsoal  practice.    The  rule  must  be  made  absolute  with  costs. 

Rvle  ahaclvie  with  costs. 

Attorney  for  the  executor :  Joseph  Thompson. 

Attorney  for  the  Commissioner :   WiUiams,  Crown  Solicitor. 
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1890.  NICHOLS  v,  ANGLO-AUSTRALIAN  INVESTMENT,  FINANOB, 


Aug,  20.  27.  AND  LAND  CO. 

The  C.J.      /j^  propertif'-Conveyance  qf  right  of  entry— 22  Henry  Fill,  e,  9^Prdenad 

^^^^  «tte— 9  €feo.  IV.  e.  83,  «.  24. 

Manning  J. 

N.,  never  having  been  in  possession  of  oerUin  lands,  oonveyed  them  to  the 
plaintiff  by  an  indenture  dated  7th  December,  1887i  at  which  time  the  defendants 
or  their  predecessors  in  title  were  in  possession.  In  an  action  of  ejectment  the 
plaintiff  was  nonsuited  on  the  ground  that  this  conveyance  was  void,  and  that 
the  plaintiff's  title  was  a  **  pretenoed"  title  under  the  statute  32  Henry  VIII.  c.  9, 
or  by  the  common  law  of  which  that  Act  is  declaratory. 

Held  (on  a  new  trial  motion),  that  the  common  law  of  which  that  Act  is 
declaratory  is  in  force  in  this  colony,  and  therefore  that  this  deed,  oonveyiog  a 
mere  right  of  entry,  was  void. 

Semble.    The  statute  32  Henry  VIIL  c  9  is  in  force  in  this  colony. 

Construction  of  s.  24  of  9  Geo.  IV.  c.  83  considered. 


This  was  an  action  of  ejectment  brought  by  F.  S.  Nichols 
to  recover  from  the  defendant  company  certain  land  situated  at 
North  Shore. 

The  plaintiff  claimed  this  land  by  virtue  of  a  conveyance 
executed  in  his  favour  by  J.  J.  Nichols,  on  the  7th  December,  1887. 

At  the  trial,  before  Mr.  Justice  Foster  and  a  jury  of  four 
persons,  it  appeared  that  J.  J.  Nichols  had  never  been  in  passession 
of  this  land,  and  that  at  the  time  of  the  execution  of  the 
conveyance  there  was  someone  in  possession  of  the  land.  His 
Honour  accordingly  nonsuited  the  plaintiff  on  the  ground  that  his 
title  was  a  "  pretenced"  title  within  the  meaning  of  32  Henry  YIIL 
c.  9,  holding  that  that  Act  was  in  force  in  this  colony,  and,  if  not, 
that  the  common  law  of  which  it  was  declaratory  was  in  force. 

The  plaintiff's  title  and  the  facts  of  the  case  are  more  fully 
stated  in  the  judgment  of  the  Chief  Justice, 

On  the  5th  May,  1890,  a  rule  nisi  was  granted  calling  upon 
the  defendants  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside  and  a  new  trial  had  on  the  grounds : — 

1.  That  his  Honour  was  in  error  in  ruling  that  the  statute 
32  Henry  YIIL  c.  9  was  in  force  in  this  colony. 
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2.  That  his  Honour  was  in  error  in  ruling  that  the  common  law  ^^^' 
of  which  the  said  statute  was  declaratory,  was  in  force  in  this  Nichols 
colony.  Anglo- 

3.  That  his  Honour  was  in  error  in  ruling  that  the  title  of  ii^^l^^, 
the  plaintiff  was  "  a  pretenced   title "  within  the   meaning  of  ^^^^^^ 
the  said  statute  and  of  the  common  law.  La^i>  Co. 

4.  That  his  Honour  was  in  error  in  holding  that  the  plaintiff 
had  not  made  out  a  good  title  to  the  land  in  dispute. 

It  was  now  sought  to  make  this  rule  absolute. 

The  Attorney-OenemL  {Heydon  with  him),  for  the  plaintiff,  in 
support  of  the  rule.  The  first  point  to  be  determined  in  this  case 
is  whether  this  Act  (32  Henry  YIII.  c.  9),  which  was  passed  in  the 
year  1540,  is  in  force  in  this  colony.  In  order  that  the  Court 
should  hold  that  it  is  in  force  in  this  colony,  it  must  be  shewn 
that  it  was  applicable  to  the  colony  at  the  time  of  the  passing  of 
the  Constitution  Act  (9  Geo.  IV.  c.  83).  In  England,  at  the  time 
of  the  passing  of  the  statute  of  Henry  YIII.  c.  9,  there  we^e,  of 
course,  many  old  titles,  and  the  Act  was  passed  in  order  to 
protect  those  titles,  and  to  prevent  maintenance,  champerty  and 
embracery.  In  1828,  in  this  colony,  there  was  no  need  for  such 
an  Act.  In  1845  this  Act  was  substantially  repealed  in  England 
by  8  &  9  Vic  c.  106,  which  allows  rights  of  entry  to  be  con- 
veyed :  JenkiTis  v.  Jones  (1).  Now,  if  the  Legislature  in  England 
passed  an  Act  impliedly  repealing  this  old  statute,  as  it  was  not 
applicable  to  the  present  state  of  society,  how  can  it  be  said  that  it 
was  applicable  to  the  conditions  of  this  colony  in  1828  ? 

[The  Chief  Justice.  Exactly  the  same  argument  might  have 
been  used  in  Walker  v.  Solomon  (ante,  p.  88.)] 

This  statute  was  declaratory  of  the  common  law,  and  only 
superadded  a  penalty :  Doe  d.  WiUiams  v.  Evans  (2).  It  cannot 
be  contended  that  the  common  law  of  which  this  Act  is  declara- 
tory is  in  force  in  this  colony.  In  order  that  it  should  be  in 
force  it  must  be  shewn  that  the  common  law  was  applicable  to 
the  colony  when  first  founded. 

(I)  9  Q.B.D.  128.  (2)  1  C.B.  717. 


Land  Co. 
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1890.  [The  Chief  Justick     It  will  be  unnecessary  to  consider  that 

NioHOLs     point  if  the  Act  is  in  force  in  this  colony ;  you  had  better  apply 

Anglo-      yourself  to  that  point.] 
Australian 
IiTTOTMitHT,      This  very  point  was  raised  in  Harnett  v.  GHreen  (3).    It  was 

AND_  '     clear  in  that  case  that  Mitchell  or  his  trustees,  who  conveyed  to 

Harnett,  had  not  been  in  possession  of  the  land  for  more  than  a 

year  prior  to  the  time  of  the  conveyance. 

[The  Chief  Justice.  I  cannot  see  that  that  statute  was 
referred  to  either  by  Sir  James  Martin  or  Mr.  Justice  Windeyer 
in  their  judgments.] 

Nevertheless  the  point  was  raised  during  the  argument. 

[At  this  stage  of  the  case  there  was  a  dispute  as  to  whether 
there  was  any  evidence  that  anybody  was  in  possession  of  this 
land  at  the  date  of  the  conveyance  from  J.  J.  Nichols  to  F.  S. 
Nichols,  as  no  such  evidence  appeared  on  the  Judge's  notes.  The 
Chief  Justice  referred  to  Mr.  Justice  Foster,  and  he  stated  that 
the  case  went  from  the  beginning  to  the  end  on  the  assumption 
that  this  sale  was  the  sale  of  a  "  pretenced  "  title,  and  that  some 
one  was  in  possession  of  the  land  at  the  date  of  the  conveyance.] 

This  conveyance  was  a  deed  of  feoffment,  and  therefore  it 
operated  and  was  equivalent  to  livery  of  seisin  of  the  lands 
comprised  in  the  deed  (s.  25  of  7  Via  No.  16) ;  and  further,  it 
was  a  deed  of  release,  and  therefore  it  had  the  samS  effect  as  if 
J.  J.  Nichols  had  executed  a  bargain  and  sale  for  a  year,  and  by 
the  Statute  of  Uses  a  bargain  and  sale  for  a  year  gave  the  tenant 
possession. 

[The  Chief  Justice.  That  is  provided  the  grantor  had  the 
possession  to  convey.] 

In  this  case  it  must  be  assumed  that  J.  J.  Nichols  had  an 
absolute  title  to  this^  land,  and  that  he  conveyed  it  to  F.  S. 
Nichols. 

He  also  referred  to  the  Trustee  Acts  to  shew  that  the 
Legislature  had  not  recognised  the  fact  of  this  statute  being  in 
force,  and  to  Kennedy  v.  LyeU  (4),  as  to  the  meaning  of  the 
term  "  pretenced  "  title. 

(3)  4  N.S.W.  L.R.  292.  (4)  15  Q.B.D.  491 
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Heydon  follows.    The  whole  point  to  be  considered  is  whether       ^^^Q- 
this  Act  was  suitable  to  the  circumstances  of  the  colony  in  1828.     Nichols 
In  1845  it  was  impliedly  declared  by  the  Legislature  that  it  was      Anglo- 
unsuited  to  England,  and  if  unsuited  to  England,  was  it  not  more  Investment, 
unsuited  to  this  colony  in  1828  ?    la  Doe  d,  WUaon  v.  Terry  (5),  in    ^^^^■'  ' 
dealing  with  21  Jac.  1  0.  14,  the  Court  pointed  out  the  great    Land  Co. 
difference  between  the  circumstances  of  the  two  countries,  and 
were  strongly  inclined  to  the  opinion  that  that  statute  was  not 
in  force.    Take  the  case  of  a  grant  of  a  large  tract  of  land  being 
made,  as  was  frequently  done  in  the  old  days  of  the  colony — ^if 
the  grantee  had  been  out  of  possession  for  a  year  and  a  day  and 
there  was  a  mere  trespasser  in  possession,  if  this  Act  be  in  force, 
he  could  not  deal  with  the  land  until  he  had  ousted  the  trespasser ; 
and  if  he  innocently  conveyed  away  the  land  he  would  forfeit  the 
whole  value  of  the  land. 

[Manning,  J.  You  are  dealing  with  a  particular  class  of  cases. 
Must  you  not  shew  generally  that  the  Act  is  not  applicable  ?] 

In  The  AUomey-OeTieral  v.  Stewart  (6),  in  which  the  question 
was  raised  whether  or  not  the  statute  of  Mortmain  was  in  force 
in  Grenada,  the  Master  of  the  RoUs  says,  in  delivering  judgment, 
"  Whether  the  statute  of  Mortmain  be  in  force,  will,  as  it  seems 
to  me,  depend  on  this  consideration — whether  it  be  a  law  of 
local  policy  adapted  solely  to  the  country  in  which  it  was  made, 
or  a  general  regulation  of  property,  equally  applicable  to  any 
country  in  which  it  is  by  the  rules  of  English  law  that  property 
is  governed  ...  It  grew  out  of  local  circumstances,  and 
was  meant  to  have  merely  a  local  operation  .  .  .  The  thing 
to  be  prevented  was  mischief  existing  in  England."  This  Act 
of  Henry  YIII.  was  a  law  of  local  policy ;  it  grew  out  of  local 
circumstances,  and  the  thing  to  be  prevented  was  a  mischief 
then  existing  in  England.  This  Act  especially  aimed  at  putting 
a  stop  to  champerty  and  maintenance.  In  the  case  of  Ba/m 
Goomar  v.  Chvmder  (7),  Sir  Montagu  R  Smith,  in  delivering 
judgment,  says,  "  It  is  to  be  observed  that  the  English  statutes 
on  the  subject  (champerty  and  maintenance)  were  passed  in  early 

(5)  2  S.C.R.  App.  1.  (7)  2  App.  Ca.  186. 

(6)  2  Mer.  161. 

N.8.W.R.,  VoL  XI.,  Law.  X 
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iggQ'       times    .    .    .    Before  the  acquisition  of  India  these  laws    .    -   . 

Nichols     had  become,  in  a  great  degree,  inapplicable  to  the  altered  state 

Anglo-     of  Society  and  of  property.    They  were  laws  of  a  special  character, 

iN^^vmrr,  <iii^ected  against  abuses  prevalent,  it  may  be,  in  England  in  early 

FiNANOB,    times,  and  had  fallen  into  at  least  comparative  desuetuda" 

Land  Co.        If,  then,  the  old  laws  of  champerty  and  maintenance  were 

inapplicable  to  the  altered  state  of  society  in  1828,  it  cannot  be 

held  that  this  Act  is  in  force  in  this  colony. 

Salomons,  Q.O.  (with  him  O'Connor,  Coghlan,  and  Q.  BL 
Simpson),  shewed  cause.  Apart  from  the  statute  of  Henry  VIIL, 
and  the  common  law  of  which  that  statute  was  declaratory,  the 
evidence  shewed  that  the  plaintiff  was  guilty  of  both  champerty 
and  maintenance.  A  man  cannot  convey  a  mere  right  of  entry. 
Champerty  is  defined  in  Wharton's  Law  Dictionary  as  the 
purchasing  the  right  of  action  of  another  person.  That  is 
exactly  what  the  plaintiff  has  done  here.  J.  J.  Nichols  had  no 
other  interest  in  this  land  than  a  right  of  action,  and  he  trans- 
ferred that  right  to  the  plaintiff  This  statute  was  passed  to 
prevent  any  transaction  of  this  sort  and  it  was  equally  appli- 
cable to  the  conditions  of  the  colony  in  1888,  as  it  was  in 
England  in  1540. 
«  The  case  was  then  adjourned  till  Wednesday,  27th  August 

Avgwn  27.       On  Wednesday,  27th  August, 

Salonums,  Q.O.,  referred  to  Webh  on  Imperial  Statutes,  p.  65, 
where  it  is  stated  that  the  Victorian  Courts  have  recognised  this 
statute  as  being  in  force  in  that  colony. 

[The  Chief  Justice.  We  do  not  wish  to  hear  yoa  any 
further.] 

7%e  AUomey-Oenerol.  After  the  expressions  of  opinion  which 
have  fallen  from  the  Bench,  I  shall  not  take  up  the  time  of  the 
Court  any  further  by  addressing  the  Court  on  the  main  points  of 
the  case.  I  will  merely  refer  to  an  Act  which  has  recently  been 
passed  (48  Vic.  No.  23)  in  order  to  support  the  argument  I 
advanced,  that  the  Legislature  has  always  considered  that  this 
statute  of  Henry  VIII.  is  not  in  force  in  this  colony. 
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The  Chief  Justice.     This  was  an  action  of  ejectment  tried        ^800- 
before  his  Honour  Mr.  Justice  Foster,  in  which  the  plaintiflf  was     Nichols 
nonsuited,  his  Honour  being  of  opinion  that  the  deed  of  conveyance      Anolo- 
to  the  plaintiff  under  which  he  claimed  was  void,  as  being  the  Investment, 
conveyance  of  a  mere  right  of  entry,  and,  therefore,  within  the    ^'^^"^ 
mischief  of  the  32  Henry  VIII.  chapter  9.  Land  Ck). 

It  appeared  that  the  lands  in  question  had  been  granted  by  the 
Crowm  on  the  18th  December,  1805,  to  ,one  Isaac  Nichols.  He 
died  on  the  8th  December,  1819,  having  by  his  will,  dated  the 
20th  June,  1819,  devised  the  land  to  his  son,  Charles  Hamilton 
Nichols,  and  his  sons  in  tail  mala  Charles  Hamilton  Nichols 
married  and  had  issue,  one  son,  John  Joseph  Nichols.  After  the 
death  of  Charles  Hamilton  Nichols,  John  Joseph  Nichols  conveyed 
the  lands  in  question  to  the  plaintiff  by  an  indenture,  dated  the 
7th  December,  1887,  and  this  is  the  indenture  which  his  Honour 
held  to  be  void.  There  was  no  evidence  that  Isaac  Nichols,  the 
grantee  from  the  Crown,  or  Charles  Hamilton  Nichols,  or  John 
Joseph  Nichols,  or  the  plaintiff  had  ever  been  in  possession  of  any 
part  of  the  land  in  question,  and  although  at  first  counsel  for  the 
plaintiff  contended  before  us  that  there  was  no  evidence  that  a^y 
person  whatever  had  been  in  possession  of  the  lands  up  to  the 
date  of  the  deed  of  December  7,  1887,  it  was  apparent  from  the 
way  the  case  was  conducted  at  the  trial  that  it  was  then  conceded, 
as,  indeed,  it  was  afterwards  before  us,  that  the  defendants  or 
their  predecessors  in  title  were  in  possession  of  the  land  for  a 
long  period  prior  to  the  date  of  the  deed  of  December  7,  1887. 

The  case,  therefore,  has  narrowed  itself  down  to  the  question 
whether  the  deed  of  December  7,  1887,  is  void,  as  being  the 
conveyance  of  a  mere  right  of  entry,  and,  therefore,  within  the 
mischief  of  the  statute  of  32  Henry  VIIL  c.  9 ;  and  this  gave  rise 
to  the  further  question  which  was  argued  before  us,  viz.,  Is  the 
statute  82  Henry  VIII.  c.  9,  or  the  common  law  of  which  it  is 
declaratory,  in  force  in  New  South  Wales?  The  statute  32 
Henry  VIII.  c.  9,  has  not  been  re-enacted  or  expressly  adopted  in 
this  colony,  neither  has  there  been  any  statute  passed  here  such 
88  the  8th  and  9th  Vic  c  106,  a  6,  which  affects  its  provisions. 
This  being  so,  the  true  question  in  all  such  casQS  is :  Is  the  law  or 
atatate  in  question  reasonably  applicable  to  the  circumstances  of 
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1890.       this  colony  ?     In  the  recent  case  of  Cooper  v.  StuaH  (8),  Lord 
Nichols      Watson,  who  delivered  the  judgment  of  the  Privy  Council,  says, 
Anglo-      at  p,  175  [10  N.S.W.L.R.  Bq.] :  "In  the  case  of  such  a  colony  [as 
^^^^J^T,  New  South  Wales],  the  Crown  may  by  ordinance  and  the  Imperial 
FiNANOB,     Parliament  or  its  own  Legislature,  when  it  comes  to  possess  one, 
Land  Co.    may  by  statute  declare  what  parts  of  the  common  and  statute  law 
The  C.J.     of  England  shall  have  effect  within  its  limits.    But  when  this  is 
not  done  the  law  of  England  must  (subject  to  well-established 
exceptions),  become  from  the  outset  the  law  of  the  colony  and 
be  administered  by  its  tribunala     In  so  far  as  it  is  reasonably 
applicable  to  the  circumstances  of  the  colony,  the  law  of  England 
must  prevail  until  it  is  abrogated  or  modified  either  by  ordinance 
or  statute."    He  then  refers  to  and  quotes  the  observations  of  Sir 
William  Blackstone  [1  Comm.  107],  and  proceeds  at  p.   176: 
''If  the  learned  author  had  written  at  a  later  date  he  would 
probably  have  added  that  as  the  population,  wealth,  and  commerce 
of  the  colony  increase,  many  rules  and  principles  of  English 
law  which  were  unsuitable  to  its  infancy  will  gradually   be 
attracted  to  it.     .     .     .     There  was  no  land  law  or  tenure 
existing  in  the  colony  of  New  South  Wales  at  the  time  of  its 
annexation  to  the  Crown,  and  in  that  condition  of  matters  the 
conclusion  appears  to  be  inevitable  that  as  soon  as  colonial  la^d 
became  the  subject  of  settlement  and  of  commerce,  all  transactions 
in  relation  to  it  were  governed  by  English  law,  in  so  far  as  that 
law  could  be  justly  and  conveniently  applied  to  them."    It  was 
accordingly  held  in  that  case  that  the  rule  against  perpetuities  as 
applied  to  persons  and  gifts  was  in  force  in  New  South  Wales  as 
between  subject  and  subjeci 

Now,  what  was  the  common  law  of  England  as  affecting  the 
transfer  of  a  right  of  entry  ?  This  will  be  found  in  ShepparcTa 
Touchstone,  at  p.  240 : — *'  Things  in  action  and  things  of  that 
nature,  as  causes  of  suit,  rights  and  titles  of  entry*  are  not 
grantable  over  to  strangers  but  in  special  cases.  And,  therefore, 
if  a  man  have  disseised  me  of  my  land,  or  taken  away  my 
goods,  I  may  not  grant  over  this  land  or  these  goods  until  I 
have  seisin  of  them  again.  Neither  can  I  grant  the  suit  which  the 
law  doth  give  to  me  for  my  relief  in  these  cases,  to  another  nian." 
(8)  14  App.  Ca.  286 ;  10  N.S.W.L.R.  172. 
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LUUeUm,  in  sec.  347  (9),  says :  "  No  entry  nor  re-entry  may  be       18^' 
reserved  or  given  to  any  person,  but  only  to  the  feoffer,  or  to  the     Nichols 
donor,  or  to  the  lessor,  or  to  their  heirs,  and  such  re-entry  cannot      Anolo- 
be  given  to  any  other  person."    Upon  this  Coke  observes :  "  Here  b^^i^^^T, 
Littleton  reciteth  one  of  the  maxims  of  the  common  law,  and  the     *^^p^*' 
reason  hereof  is  for  the  avoiding  of  maintenance,  suppression  of    L^i>  Co. 
right,and  stirring  up  of  suits;  and  therefore  nothing  in  action,entry    The  C.  J. 
or  re-entry  can  be  granted  over ;  for  so,  under  colour  thereof,  pre- 
tended titles  might  be  granted  to  great  men,  whereby  right  might 
be  trodden  down  and  the  weak  oppressed,  which  the  common 
law  forbiddeth,  as  men  to  grant  before  they  be  in  possession." 
The  statute  32  Henry  YIII.  cap.  9  was  merely  declaratory  of  this 
law,  superadding  penalties  for  its  breach.    If  this  law  was  provided 
in  order  to  quiet  possession,  what  is  there  in  its  prqvision  which 
shews  it  to  be  a  law  of  local  policy  applicable  to  England  and  not 
a  general  regulation  of  property  equally  applicable  to  any  country 
in  which  it  is  by  the  rules  of  English  law  that  property  is 
governed ;  see  AtUyrney-Oefneral  v.  Stewart  (6). 

In  New  South  Wales  the  law  as  to  the  possession,  transfer, 
and  devolution  of  title  of  lands  granted  from  the  Crown  is  pre- 
cisely the  same  as  in  England,  except  when  altered  by  local  laws ; 
and  as  there  has  been  no  alteration  of  the  common  law  in  this 
colony,  and  as  exactly  the  same  reasons  prevail  here  for  the 
upholding  of  a  law  which  is  to  quiet  possession,  to  prevent 
oppression  and  extortion,  as  prevails  in  England,  I  am  of  opinion 
that  the  common  law  as  declared  in  the  statute  32  Henry  YIII. 
cap.  9,  is  in  force  in  this  colony.  The  case  now  under  considera- 
tion is  an  illustration  of  the  mischief  which  that  statute  was 
passed  to  prevent  Here  neither  the  original  grantee  nor  any 
person  claiming  through  him  have  ever  been  in  possession.  A 
man  descended  from  the  grantee  executes,  apparently  without 
consideration,  a  conveyance  to  the  plaintiff,  and  the  evidence 
gives  much  reason  to  suspect  that  the  plaintiff  himself  is  a  mere 
stalking-horse  put  forward  by  persons  who,  perhaps,  do  not  care 
to  risk  the  costs  of  such  an  action.  The  defendants  may  well 
rejoice  that  such  a  law  exists,  which  at  once  prevents  such  a 
person  as  the  plaintiff  disturbing  their  possession,  and  relieves 
them  from  what  might  prove  to  be  great  oppression  and  extortion. 
(9)  See  Co.  Lit,  p.  214. 
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^^^*  I  have  not  thought  it  necessary  to  refer  to  the  9th  Geo.  IV. 

NioHOLs  cap.  83,  s.  24,  or  to  rely  upon  that  statute  as  bringing  the  82n(i 
Anglo-  Henry  VIIL,  cap.  9,  into  force  in  this  colony.  If,  indeed,  Lord 
Investment,  Chdmsford's  construction  of  the  24th  section  of  9  Qea  IV. 
^^^1^^°**  cap.  83,  be  correct,  it  is  doubtful  whether  that  section  has  any 
Land  Co.  reference  to  such  a  statute  as  32  Henry  VIII.  cap.  9.  In  Whicker 
The  C.J.  V.  Hume  (10),  Lord  Chdmsford,  then  Lord  Chancellor,  comments 
upon  the  section  (such  comments,  however,  not  being  necessary 
to  the  decision  of  the  case),  and  he  speaks  of  the  effect  of  the 
section  being  misunderstood,  and,  at  page  162,  after  reading  the 
section,  he  says : — "  Now,  it  would  be  a  most  extraordinary  thing 
that  this  provision  should  apply  to  those  general  laws  to  which 
the  argunient  of  the  appellant  seeks  to  apply  it,  and  that  the 
colonists  of  New  South  Wales  should  not  at  all  know  under  what 
law  they  were  living  until  they  had  brought  an  action,  and  until 
in  the  course  of  that  action  they  had  ascertained  by  the  determi- 
nation of  the  Judges  that  the  particular  law  about  which  they 
were  ignorant  was  really  applicable  to  the  colony.  I  consider 
that  there  is  a  limitation  with  regard  to  the  particular  laws 
which  are  referred  to  by  this  Act  of  Parliament,  and  that  it 
applies  to  laws  for  the  administration  of  justice  in  the  Courts 
of  New  South  Wales,  that  if  any  question  arises  as  to  the 
laws  which  are  applicable  to  the  modes  of  proceeding  in  the 
Courts  there,  the  Judges  are  to  decide  upon  that  question  inci- 
dentally arising  in  the  course  of  the  trial  of  any  information  or 
action  brought  before  them,  whether  the  law  is,  or  is  not,  appli- 
cable to  the  colony."  In  Whicker  v.  Hume  (10),  it  was  held  that 
the  statute  of  Mortmain  did  not  apply  to  this  colony.  Lords 
Gramvorth  and  Wendeydale,  who  concurred  with  the  Lord 
Chancellor  in  so  holding,  in  no  way  dissented  from  or  qualified  the 
above-quoted  remarks.  Again,  in  Cooper  v.  Stuart  (8),  although 
Whicker  v.  Hume  was  cited,  and  the  Act  9  Geo.  IV.,  cap.  83, 
referred  to.  Lord  Watson  stated  that  no  Act  or  ordinance  had 
been  referred  to  declaring  that  the  laws  of  England  or  any 
portion  of  them  are  applicable  to  New  South  Walea  This  is 
clearly  a  mistake,  as  the  24th  section  of  the  9th  Geo.  IV.  cap.  83» 
does  make,  even  according  to  Lord  Chehnsford,  some  of  the  laws 

(10)  7  H.L.  Ca.  12i. 
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of  England  applicable  to  the  colony.     However,  without  the  aid        ^^^* 

of  any  such  statute,  he  holds  the  English  law  as  to  perpetuities  Niotolb 
applicable  as  between  subject  and  subject.  Independently,  how-  Anolo- 
ever,  of  the  9th  Qeo.  IV.  cap.  83.  and  without  expressing  any  Inyxstment, 

opinion  as  to  whether  Lord  Ghelmsford'a  very  narrow  construction  ^^^*' 

of  that  Act  would  be  now  maintained,  I  am  of  opinion  that  in  ^'^^  ^* 

this  colony  a  deed  conveying  a  mere  right  of  entry  is  void,  and  The  C.J. 
therefore  the  plaultiff  in  this  action  was  properly  nonsuited.   The 
rule  is  discharged  with  cost& 

Sm  Oeobge  Innes,  J.    I  concur. 

Manning,  J.  I  also  think  the  rule  should  be  discharged.  The 
two  questions  for  our  consideration  are: — (1)  Whether  the  Act 
32  Henry  YIII.  c.  9,  or  the  common  law  of  which  it  is  declara- 
tory, is  in  force  in  this  colony  ;  and  (2)  whether  this  case  comes 
within  it  Question  1  depends  upon  whether  this  provision  of 
the  real  property  law  of  England  was  or  was  likely  to  become 
applicable  to  the  circumstances  of  the  colony.  The  best  test  is 
to  look  at  the  mischief  which  was  intended  to  be  provided 
against,  which  is  clearly  stated  by  Mr.  Justice  Ma/ule  in  Doe  d, 
WiUiama  v.  Evans  (11),  at  p.  726  :  ''  That  individuals  possessed 
of  rights,  real  or  pretended,  transferred  them  to  persons  more 
able  or  more  disposed  than  themselves  to  litigate  them.  This 
was  considered  a  great  evil,  and  in  order  to  remedy  it  the  statute 
was  passed."  It  must  be  observed  that  the  statute  refers  to  both 
real  and  pretended  rights,  and  I  cannot  see  why  it  should  not  be 
necessary  to  provide  against  this  mischief  in  a  young  colony  as 
much  as  an  old  country.  We  know  quite  well  that  plenty  of 
complications  of  title  arose  during  the  early  years  of  the  existence 
of  this  colony ;  but  if  that  were  not  so,  it  would  only  have  been 
a  prudent  act  to  provide  in  anticipation  against  evils,  accepting 
the  experience  of  others  in  this  respect 

I  do  not  see  that  the  fact  of  the  passing  of  the  English  Act, 
8  b  9  Vie.  a  106,  can  be  relied  on  for  the  purpose  of  shewing 
the  inapplicability  of  the  statute.  That  was  a  general  amend- 
ment of  the  law  of  real  property,  and  the  insertion  of  the  words, 
"also  a  right  of  entry,"  have  been  held  in  Jmhins  v.  Jones  (12) 
(11)  1  O.B.  717.  (12)  9  Q.B.D.  128. 
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^^^'       not  to  effect  a  repeal  of  the  statute  of  Henry  VIIL    The  arga- 

NicHOLs     ment  as  to  the  effect  of  our  Registration  Act  is  also  of  no  avail, 

Anglo-      because  though  both  livery  of  seisin  and  a  lease  and  release  imply 
Australian  .  T    .  n       i    .    .     i  i.        .     .  ^  »       ,     \ 

Investment,  possession,  what  the  statute  law  refers  to  is  an  absence  of  actual 

A^D^'  possession  on  the  part  of  the  vendor,  coupled  with  an  existence 
l^^J">  Co.  of  actual  possession  by  a  stranger  at  the  time  of  the  sale — ^to  a 
Manning  J,  sale  by  a  man  who  has  been  disseised.  The  Trustee  Act,  as  I 
pointed  out  during  the  argument,  only  gives  a  ve^ting  order  tiie 
effect  of  a  conveyance  if  the  party  were  sui  juris  and  not  under 
disability ;  and  though  I  have  no  doubt  the  interpretation  clause 
was  adopted  from  the  English  Act  without  remembering  that  we 
had  not  adopted  the  8  &  9  Vic.  c.  106,  yet  it  must  be  remem- 
bered that  under  the  statute  of  Henry  VIII.  a  right  of  entry 
could  always  be  conveyed  to  a  person  in  possession. 

The  statute  of  Henry  VIIL  has  been  referred  to  twice  in  cases 
reported  in  the  colony  of  Victoria,  in  a'Beckett  v.  Matthews  (13), 
and  in  Murphy  v.  Michel  (14),  but  in  neither  case  was  it  solemnly 
determined  that  the  Act  was  in  force,  though  it  appears 
to  have  been  assumed  that  it  was,  because  in  both  canes 
it  was  held  that  the  transaction  in  question  did  not  come 
within  it.  The  next  question  is  whether  this  case  comes 
within  the  mischief  against  which  the  common  law  statute 
was  directed,  and  I  am  clearly  of  opinion  that  it  does ;  but  I 
adopt  the  language  of  Mr.  Justice  Maule  in  Doe  d,  WVUicmvs  v. 
Evans,  at  p.  727,  and  say  that  "it  is  unnecessary  to  deter- 
mine whether  the  statute  or  the  common  law  makes  transactions 
such  as  these  void  under  all  possible  circumstances";  and  I  should 
be  sorry  to  say  that  the  bona-fide  sale  by  a  man  of  land  of  which 
he  believed  himself  to  be  in  possession,  and  capable  of  putting  a 
purchaser  in  possession  of,  would  be  bad,  or  conveying  such  a 
Tight  as  the  statute  contemplates.  The  sale  to  be  void,  in  my 
opinion,  must  be  the  sale  of  a  right  only,  and  that  consequently 
conveyancers  have  been  right  in  treating  the  statute  in  question 
as  not  referring  to  the  ordinary  case  of  a  vendor  simply  selling 
land,  but  only  a  right  action.  Each  case  must  stand  or  fall  by- 
its  own  facts ;  but  when,  as  here,  a  man  who  has  never  seen  the 
land,  upon  which  houses  and  hotels  are  built,  sells  it  for  a  nominal 

(13)  1  W.  &  W.  29.  (14)  4  W.  W.  &  a'B.  22. 
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sum  of  £250,  which  money  he  has  never  seen,  he  can  be  selling       ^^^- 
nothing  bnt  a  right  to  bring  an  action  to  a  man  who  is  in  a  better 
position  to  do  so,  either  through  his  wealth  or  poverty.    If  there 


KiCHOLS 
V. 

Anolo- 
ever  was  a  case  which  fell  within  the  mischief  of  the  Act,  this  is  j^^^^^ 
one.  Finance,  ' 

Ride  discfiarged  with  coats.        Land^Co. 


Attorneys  for  plaintiff:  Sly  &  Hamilton. 
Attorney  for  defendants :  George  Evans. 


HOLBUBD  V.  THE  BUBWOOD  EXTENDED  COAL  MINING  CO. 

Ditbrict  OouH^Oompany'i  ruidmct^^  Vic.  No,  18,  «.  5—Juriidktim-' 

Pro)UbUi<m. 

Tlie  plaintiff  brought  an  action  in  the  Distriot  Goart  against  the  defendant 
company,  at  Newcastle,  to  recover  damages  for  Injaries  sustained  whilst  sinking 
a  shaft  on  land  belonging  to  the  company  in  the  Newcastle  district  The 
company's  registered  office  was  in  Sydney.  Objection  was  taken  to  the  juris- 
diction. The  Judge  decided  he  had  jurisdiction,  heard  the  case,  and  found  a 
verdict  for  the  plaintiff. 

Held  (on  an  application  for  a  prohibition),  that  as  the  residence  of  the  company 
was  a  question  of  fact,  the  Court  could  not  grant  a  prohibition,  as  it  was  not 
shewn  that  the  Judge  had  perversely  decided  the  question  or  that  he  had 
proceeded  on  a  wrong  principle  of  law ;  and,  further,  that  the  District  Court 
Judge  was  right  in  deciding  on  the  facts  before  him  that  the  company  was 
resident  in  the  Newcastle  district. 

PBOHIBrnON. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
Wilkinson,  D.C.J.,  and  W.  Holburd  to  shew  cause  why  a 
prohibition  should  not  be  issued  to  prohibit  the  said  Judge  from 
farther  proceeding  in  an  action  in  the  District  Court,  holden  at 
Newcastle,  wherein  W.  Holburd  was  the  plaintiff,  and  the 
Burwood  Extended  Coal  Co.  was  the  defendant,  on  the  ground 
that  the  said  Judge  had  no  jurisdiction  in  the  subject  matter  of 
the  said  action,  the  defendant. company  not  having  carried  on 
any  business  in  Newcastle  or  the  district  of  Newcastle. 

The  action  was  brought  by  the  plaintiff,  under  the  Employers 
Liability  Act  (50  Vic  No.  8),  for  damages  sustained  while  sinking 


1800. 


Aug.  29. 

The  C.J. 

and 
Foster  J. 
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^^W«       a  shaft  on  the  property  of  the  defendant  company,  in  the 
HoLBURD    Newcastle  district. 

V. 

The  The  defendant    company  was  a  limited   liability  company 

EmN^D  i^cgistered  under  the  Companies  Act,  and  its  registered  office  was 
^^(^'^^^  in  Sydney.  Objection  was  taken  at  the  trial  to  the  jurisdiction 
of  the  District  Court,  inasmuch  as  the  defendant  company  did 
not  carry  on  business  in  the  Newcastle  district,  but  only  at  the 
registered  office  in  Sydney.  It  was  admitted  that  the  defendant 
company's  property  was  situated  in  the  Newcastle  district  The 
Judge  decided  that  he  had  jurisdiction,  heard  the  case,  and  found 
a  verdict  for  the  plaintiff. 

Pring,  for  the  defendant,  in  support  of  the  rule.  The  whole 
point  to  be  decided  in  this  case  is  whether  the  company  was  or 
was  not  resident  in  the  Newcastle  district  The  facts  of  the  case 
were  all  admitted,  and  the  question  is  whether  the  District  Court 
Judge  was  wrong  in  law  in  deciding  that  the  company  was 
resident  within  the  jurisdiction  of  the  Court.  It  has  been  decided 
that  a  company  dwells  where  it  has  its  office  for  the  transaction 
of  business :  The  Aberystwith  Promenade  Pier  Co,  v.  Cooper  (1). 
In  this  case,  therefore,  the  defendant  company  dwells  in  Sydney, 
and,  that  being  so,  could  not  be  sued  in  the  District  Court  at 
Newcastle.  In  The  Ceaena  Svlphur  Co.  v.  Nicholson  (2),  it  is 
laid  down  that  "  a  joint  stock  company  resides  where  its  place 
of  incorporation  is,  where  the  meetings  of  the  whole  company,  or 
those  who  represent  it,  are  held,  and  where  its  governing  body 
meets  in  bodily  presence  for  the  purposes  of  the  company."  In 
that  case  the  property  of  the  company  was  in  Calcutta,  yet  it 
was  held  that  the  company  resided  in  London. 

[The  Chief  Justice.  The  whole  point  in  that  case  was  whether 
the  company  resided  in  England  within  16  &  17  Via  c  34,  &  2, 
Schedule  D,  and  was  liable  to  pay  income  tax.] 

I  submit  the  principle  is  the  same,  the  question  being  where  did 
the  company  reside. 

[The  Chief  Justice.  May  not  a  company  reside  in  two 
places?] 

(1)  85  LJ.Q.B.  44,  13  L.T.N.S.  273.  (2)  1  Bz.  D.  428. 
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If  80  the  company  wotdd  have  to  carry  on  bufiiness  at  both       ^^^' 
places.    A  company  does  not  reside  where  it  carries  on  business    Holbited 
through  an  agent :   Oorbett  v.  The  Oeneral  Steam  Navigation       Thx 

/Y     /o\  BVBWOOD 

^0'  W-  BXTBKDED 

[The  Chief  Justice.    That  is  exactly  what  Sir  James  Martin       co. 
held  in  Woods  v.  The  Pacific  Mail  Steamship  Co.  (4) 

I  submit  that  this  case  comes  exactly  within  the  decision  of  the 
case  I  first  cited  (The  Aberystwiih  Prom^enade  Pier  Co.  v.  Cooper), 
so  that  unless  the  Court  decline  to  follow  that  case  it  cannot 
hold  that  the  defendant  company  was  resident  within  the 
Newcastle  district. 

ELackett  for  the  plaintiff  was  not  called  upon. 

The  Chief  Justice.  We  are  of  opinion  that  this  rule  should 
be  discharged.  In  the  first  place  it  appears  that  the  question 
of  jurisdiction  was  gone  into  in  the  Court  below,  and  the  District 
Court  Judge  decided  that  he  had  jurisdiction,  inasmuch  as  the 
defendant  company  was  resident  in  the  Newcastle  district 
That  was  a  question  of  fact,  and  his  Honour  having  decided  the 
question  it  is  impossible  for  the  Court  to  set  aside  his  decision 
unless  it  can  see  that  he  decided  that  question  on  a  wrong 
principle  of  law.  Apparently  certain  facts  were  brought  to 
his  Honour's  attention  which  established  that  although  this 
company  was  resident  in  Sydney  it  was  also  resident  in  Newcastle. 
The  rules  which  guide  a  High  Court  in  directing  a  prohibi- 
tion to  a  Lower  Court  in  cases  of  this  kind  are  clearly  laid 
down  in  Shortt  on  Mandamus  and  Prohibition  at  page  450 — 
"If  the  existence  or  non-existonce  of  jurisdiction  depends  on 
contested  facts  which  the  inferior  tribunal  is  competent  to  enquire 
into  and  determine,  a  prohibition  will  not  be  granted ;  though  the 
superior  Court  should  be  of  opinion  that  the  questions  of  fact  have 
been  wrongly  determined  by  the  Court  below,  and  if  rightly 
determined  would  have  ousted  the  jurisdiction ;  unless  the  High 
Court  is  of  opinion  that  the  Judge  below  has  perversely  so  decided 
and  has  not  honestly  and  fairly  exercised  his  judgment  upon  the 
evidence  before  him ;  or  unless  he  proceeds  on  a  wrong  principle 
of  law  in  arriving  at  his  determination  of  the  facte." 

(3)  28  li. J.  Ex.  214.  (4)  1  S.CR.  N.S.  91. 
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^^^'  We  are  further  of  opinion  tiiat  on  the  facts  which  were  hronght 

HoLBUBD    before  his  Honour  he  was  right  in  deciding  that  the  company  was 

The  resident  in  the  Newcastle  district.  It  would  be  very  dangerous 
E^NDSD  ^  ^^^^  otherwise.  Nothing  could  be  more  disastrous,  seeing  the 
^^^(^^^'^^  enormous  distances  which  prevail  in  this  colony  between  the 
registered  office  of  companies  and  their  works,  than  to  hold  that 
although  a  company  carries  on  business  in  a  country  district 
and  employs  a  number  of  men  there,  still  it  can  not  be  sued 
there.  It  would  be  an  injustice  to  both  tradesmen  and  employees, 
if,  when  they  had  a  right  of  action  against  a  company,  they 
were  to  be  told — "  If  you  have  any  claim  against  the  company 
you  will  have  to  go  to  Sydney,  where  the  registered  office  is,  and 
prosecute  your  claim  there."  Take  the  case  of  a  mining  company 
at  Broken  Hill  having  its  registered  office  in  Sydney ;  although 
the  company's  property  is  at  Broken  Hill,  the  ore  is  raised  there, 
the  manager  resides  there,  the  men  are  engaged  there,  and  goods 
are  bought  there,  yet  if  the  manager  or  an  employee  or  a  tradesman 
brings  an  action  in  the  District  Court  against  the  company  for 
some  small  amount,  he  is  met  with  the  objection,  that  the  District 
Court  there  has  no  jurisdiction ;  and  so  in  order  to  obtain  redress 
he  must  travel  through  two  colonies  in  order  to  reach  Sydney  and 
then  sue  the  company.  Such  a  proposition  is  so  monstrous  as 
applied  to  the  circumstances  of  this  colony,  that  it  would  require 
the  clearest  authorities  to  induce  the  Court  to  hold  that  that  is 
the  law. 

It  seems  to  us  that  the  case  {Aberystwith  Promenade  Pier  Co. 
V.  Cooper),  upon  which  Mr.  Prvng  relied  in  support  of  his  con- 
tention, should  not  be  followed,  unless  indeed  in  a  case  coming 
within  the  four  corners  of  that  decision,  and  that  the  law  on  this 
point  as  applied  to  this  colony  is  more  properly  laid  down  in  the 
case  KeyTisham  Blue  Lias  Co.  v.  Baker  (5). 

Stephen,  J.,  and  Foster,  J.,  concurred. 

Rvle  discharged  wUh  casta. 
Attorney  for  plaintiff:  F.  W.  Walker. 
Attorneys  for  defendants :  Bums  &  Bums. 

(5)  2  H.  A;  C.  729 ;  33  L.J.  Ex.  41. 


t 
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In  re  WALKER  and  Othxb8.  1890. 

Beat  Property  Act  (26  Vic,  No  9),  ».  11,  wb.-B,  6,  and  ».  ^^--Enicring  a  cavtat  on    -^ti^fwt  29. 
behalf  0/ Her  Majeaty.  ^^  ^  j 

The  RegistFftr-General  entered  a  caveat  on  behalf  of  Her  Majesty,  forbidding    f^^f^y^r  J. 
the  bringing  of  certain  lands  (which  were  claimed  as  Crown  lands)  under  the  Real 
Property  Ad.    And  on  an  application  for  the  removal  of  the  caveat,  it  was  con- 
tended on  his  behalf,  that  by  virtue  of  s.  11,  suK-s.  5,  of  the  Act,  he  was  the  proper 
person  to  enter  such  a  caveat. 

Held,  that  under  that  sub-section  he  could  only  enter  a  caveat  when  the  land 
was  under  the  Act,  and  that  the  proper  person  to  enter  a  caveat  on  behalf  of  Her 
Majesty,  forbidding  the  bringing  of  lands  under  the  Act,  was  the  Attorney -General. 


This  was  a  Chamber  summons  (originally  heard  before  Foster, 
J.,  and  referred,  by  consent,  to  the  Full  Court),  by  the  trustees  of 
the  will  of  the  late  Thomas  Walker,  calling  upon  the  Registrar- 
General  to  shew  cause  why  the  caveat  entered  by  him,  forbidding 
the  bringing  of  certain  lands  which  the  late  Thomas  Walker  had 
applied  to  bring  under  the  Real  Property  Act,  should  not  be 
removed 

It  appeared  from  the  affidavit  of  the  Registrar-General,  that 
the  caveat  was  lodged  at  the  instance  of  the  Minister  for  Lands, 
by  him  as  the  attorney  or  agent  for  Her  Majesty  the  Queen,  who 
claimed  certain  portions  of  the  lands  in  question  as  Crown  lands. 

Walker  and  OVonnor  for  the  applicants.  The  Registrar- 
General  is  not  the  proper  person  to  enter  a  caveat  on  behalf  of 
Her  Majesty,  except  when  the  land  is  under  the  Act ;  he  may  then 
enter  a  caveat  under  s.  11,  sub.-s.  5. 

[The  Chief  Justice.  Does  not  "dealing"  in  that  sub-section 
refer  to  bringing  land  under  the  Act  ?] 

We  submit  that ''  dealing  **  must  mean  dealing  with  land  already 
under  the  Act.  In  s.  82  the  words  ''  deal  with  "  refer  to  dealing 
with  land  under  the  Act 

Salamans,  Q.C.,  C.  B.  Stephen,  and  J.  L.  CampbeU,  for  the 
Registrar-General  We  admit  that  the  Registrar-General  cannot 
lodge  a  caveat  on  behalf  of  Her  Majesty,  unless  s.  11,  sub-&  6, 


J 
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__. 1^00'       empowers  him  to  do  so.    If  "  dealing  "  refers  only  to  land  already 

In  re  under  this  Act,  this  sub-section,  as  far  as  it  empowers  the  Registrar- 
General  to  enter  a  caveat  on  behalf  of  Her  Majesty,  is  absolutely 
nugatory,  because  lands  never  come  under  the  Act  until  alienated 
by  the  Crown. 

The  Chief  Justice.  It  appears  to  me  to  be  quite  clear 
that  the  Registrar-Qeneral  has  no  power  to  lodge  a  caveat  on 
behalf  of  Her  Majesty,  by  virtue  of  sub-s.  5  of  &  11  of  the  Bed 
Property  Act,  except  in  cases  in  which  the  land  is  already  under 
the  Act.  In  this  sub-s.,  and  also  in  s.  82,  it  seems  to  me  that  the 
term  "  deal  with  "  only  applies  to  land  already  under  the  Act 
There  is  really  no  difficulty  in  this  matter,  inasmuch  as  the 
Attorney-General  can  lodge  a  caveat  on  behalf  of  Her  Majesty, 
and  so  protect  the  interests  of  the  Crown. 

Windeyer,  J.,  concurred. 

Application  granted,  with  costs. 

Attorneys  for  the  applicants :  Fisher,  Ralfe  &  Salwey, 

Attorney  for  the  Registrar  -  General :  WiUiams,  Crown 
Solicitor. 


1890.  HILLIER  v,  HILLIER. 


September  17.  Sfectment^LegcU  eetcUe-^UncertiJkaUd  ineolvent—lO  Vie.  No.  14, «.  1. 

Windeyer  J.       ^®  plaintiff  in  an  action  of  ejectment  was  an  uncertificated  insolvent  in  1886, 
and  when  the  lands  in  dispute  were  conveyed  to  him.  Held,  that  he  oonld  not  mfiwt>in 

Foster  J.     the  action,  inasmuch  as  the  legal  estate  in  the  lands  passed  by  the  conveyance  to 
the  official  assignee  of  his  estate. 

New  TRIAL  MOTION.    Ejectment. 

This  was  an  action  of  ejectment  tried  before  Mr.  Justice  Stephen 
and  a  jury  of  four  persons  at  the  Goulbum  Circuit  Court  in  April 
last. 

The  land  in  dispute  had  been  conveyed  by  one  George  Hillier 
to  the  plaintiff  in  November,  1885.  At  the  trial  the  plaintiff 
admitted  in  cross-examination  that  he  had  filed  his  schedule  in 


VOL.  XI.]  CASES  AT  LAW.  i         371 

1877,  and  that  he  had  never  got  his  certificate.    The  defendant       I8g0. 
set  np  a  possessory  title.     The  jury  found  a  verdict  for  the     Huxihe 
plaintiff  Hilusb. 

A  rule  nisi  for  a  new  trial  was  granted  on  the  ground  (inter 
(dia)  that  the  plaintiff  being  an  uncertificated  insolvent  could 
not  sue  in  his  own  name. 

It  was  now  sought  to  make  the  rule  absolute. 

GclonTia  Close,  for  the  defendant,  in  support  of  the  rulcycited 
Madey  v.  Pattmder  (1),  Slatt&rie  v.  Pooley  (2),  and  7  Vic.  No.  19, 
S.U. 

Moriarty,  for  the  plaintiff,  shewed  cause.  There  was  no  evidence 
that  an  order  for  the  sequestration  of  the  plaintiff's  estate  had 
been  made.  / 

[The  Chief  Justice.  There  was  the  plaintiffs  statement  that 
he  had  filed  his  schedule.] 

That  was  not  sufficient.  The  order  for  the  sequestration  of  his 
estate  should  have  been  proved  in  the  ordinary  way.  Even  if  he 
was  insolvent,  the  official  assignee  did  not  take  possession  of  this 
property. 

[The  Chief  Justice.  Did  not  the  legal  estate  vest  in  the 
official  assignee  f\ 

I  submit  not,  until  the  official  assignee  interfered  and  took 
possession  of  the  land:  Herbert  v.  Sayer  (3),  Jackson  v. 
Bumha/m.  (4). 

Colonna  Close  in  reply. 

The  Chief  Justice  (after  dealing  with  the  other  grounds  on 
which  the  rule  nisi  had  been  granted,  and  upon  which  the  Court 
refused  to  grant  a  new  trial).  Unfortunately  the  plaintiff  before 
commencing  this  action  overlooked  the  fact  that  in  1877  he  had 
filed  his  schedule,  and  had  never  obfcained  his  certificate.  That 
being  so,  at  the  date  of  the  conveyance  in   1885   he  was  an 

(1)  2  F.  &  F.  61.  (3)  5  Q.B.  966. 

(2)  6  M.  &  W.  664.  (4)  8  Ex.  173. 
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^^^-  uncertificated  insolvent ;  and  therefore  the  legal  estate  in  this 
HiLLiKB  land  which  was  conveyed  to  him  passed  direct  to  the  official 
HnjjER.  assignee.  That  is  quite  clear  from  the  words  of  the  1st  see  of 
The  C.J.  *^®  1^^^  ^^^  ^^-  ^*'  which  was  "  an  Act  to  remove  difficulties  in 
the  disposal,  administration^  and  distribution  of  insolvent  estates.** 
That  section  provides :  "  That  every  order  hereafter  to  be  made  by 
any  Judge  appointing  any  person  to  be  official  assignee  of  and 
for  any  estate  placed  or  to  be  placed  under  sequestration  .  .  . 
shall  have  the  effect  of  vesting  in  such  official  assignee  absolutely 
or^ for  such  estate  and  interest  as  the  insolvent  had  therein  .  .  . 
all  the  real  and  personal  estate  which  since  such  last-mentioned 
brder  shall  have  been,  or  shall  be  purchased  by  or  which 
hath  or  shall  have  reverted  descended  or  come  to  or  which 
shall  revert  descend  or  come  to  the  insolvent  during  the 
continuance  of  such  sequestration  and  before  such  insolvent 
hath  or  shall  have  obtained  or  shall  obtain  his  certificate."  At 
the  moment,  therefore,  that  the  conveyance  from  Qeorge  Hiliier 
to  the  plaintiff"  was  executed,  the  legal  estate,  by  force  of  that 
Act  of  Parliament,  passed  direct  to  the  official  assignee,  and 
became  vested  in  him. 

It  appears  to  us,  therefore,  that  upon  that  ground  the  verdict 
must  be  set  aside,  and  a  new  trial  granted ;  but  seeing  that  the 
defendant  has  failed  upon  the  other  points  upon  which  he  came 
to  the  Court  to  attack  the  verdict,  the  rule  will  be  made  absolute 
without  costs. 

WiNDEYER,  J.,  and  Foster,  J.,  concurred. 

Rule  dbaolv4£,  vAthovi  costs. 

Attorneys  for  plaintiff:  Ferguason  <&  Broad,  for  Davidson 
(Qoulburn). 

Attorneys  for  defendant :  Gurtiaa  &  Barry,  for  Brenjian  (Tass). 
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ARGUED  AND  DKTBRMINKD  IN  TUB 


€ommon  Jlato  Jtirigbiction, 

DURING  THE  FOURTH  TERM,  1890. 


REGINA  V,  GEORGE.  1890. 


Criminal   law -^  Larceny  ^  Animus  furandi  —  TaJcing  afUde  toUh  intention   of  j)eeember  19. 

keeping  it  as  security  for  a  debt — Claim  of  right — The  proper  questions  to  he  Uft  to 

the  jury.  Th«  C-J- 

Innes  J. 

The  prisoner  came  to  the  prosecutor  and  demanded  a  pound  which  he  had  lent  pJ^^  j 
him  the  day  before.  On  the  prosecutor  saying  he  had  not  got  a  pound  the 
prisoner  drew  a  knife  aild  placed  it  across  the  prosecutor's  throat  saying,  **  I'll 
cut  your  throat  if  you  do  not  give  me  the  pound.*'  He  then  snatched  the 
prosecutor's  watch  and  said,  *'  I've  got  your  watch  now  ;  you  give  me  the  pound 
and  ril  give  you  the  watch."  The  watch  was  afterwards  found  by  a  constable 
in  the  piisoner's  box.    Three  questions  were  left  to  the  jury  : — 

(1.)  Did  the  accused  take  the  watch,  intending  at  the  time  he  took  it  to  keep  it 
permanently  as  compensation  for  the  pound?  (2.)  Did  he  take  the  watch 
intending  to  keep  it  only  for  a  short  time  in  the  expectation  that  the  prosecutor 
would  be  induced  thereby  to  pay  the  pound,  and  not  with  any  intention  of 
keeping  it  permanently  ?  (3.)  Did  he  take  it  in  order  to  induce  the  prosecutor 
to  pay,  but  intendiug  to  keep  it  permanently  if  he  did  not  pay  ?  The  jury 
answered  the  first  and  second  questions  in  the  negative,  the  third  in  the  afiii*mative, 
and  convicted  the  prisoner. 

HeUt  that  upon  these  findings  the  conviction  must  be  quashed.  The  proper 
question  to  leave  to  the  jury  was  whether  the  prisoner  took  the  watch  in  the 
honest  belief  that  he  was  entitled  to  do  so  to  secure  his  repayment. 


Crown  case  reserved. 

This  prisoner  was  charged  at  the  Forbes  Quarter  Sessions  on 
November  4th,  1890,  on  an  indictment  under  the  92nd  section  of 
the  CrimvmL  Law  AmeTidment  Act  with — being  armed  with  an 
N.8.W.R.,  VoL  XI.,  Law.  Y 
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^890.  offensive  weapon — robbing  Mark  Joseph  of  a  watch  and  watch- 
^*  chain.  The  prisoner,  a  coloured  man  and  apparently  a  foreigner, 
Gborob,  was  employed  as  cook  at  Chesher's  Hotel  at  Eugowra.  The 
prosecutor  (a  foreigner),  who  is  a  hawker,  came  into  Eugowra  on 
the  evening  of  the  24th  October,  and  stayed  at  Bemie's  Hotel, 
where  he  began  drinking.  His  evidence  as  to  the  occurrence  is 
as  follows : — 

"  About  10  o'clock  in  the  morning  of  October  25th  the  prisoner 
came  to  me  at  Bernie*s  Hotel  and  said,  '  Give  me  a  pound.'  I 
said, '  What  for  V  He  said, '  I  lent  it  you  last  night'  I  said, 
'  Go,  give  up  this  nonsense ;  you  don't  know  me,  and  never  lent 
me  a  pound.'  I  went  away  and  got  my  horses.  I  was  harness- 
ing my  horses  at  my  waggon,  which  was  standing  in  front  of  the 
blacksmith's  shop  on  the  opposite  side  of  the  street  to  Bemie's. 
Prisoner  came  to  me  again  and  said  '  I  want  a  pound,'  swearing 
at  me.  I  said, '  I  have  not  got  a  pound ;  come  again  in  a  couple 
of  hours  and  I'll  give  you  the  pound  when  I  have  done  some 
business  in  the  town.'  Prisoner  then  drew  a  butcher's  knife 
from  some  green  grass  which  he  had  in  his  hand,  put  it  across  my 
throat  and  said,  *  I'll  cut  your  throat  if  you  don't  give  me  a 
poimd ;'  and  snatched  my  watch  and  chain  from  my  waistcoat, 
breaking  the  chain  and  leaving  a  portion  in  the  button-hole.  I 
ran  away  in  fear  of  my  life,  and  went  to  the  police  station." 

In  cross-examination,  he  said  that  he  was  so  drunk  the  night 
before  that  he  did  not  recollect  anything  that  had  taken  place, 
and  did  not  remember  seeing  the  prisoner.  He  declined  to  swear 
that  he  had  not  borrowed  a  pound  from  the  prisoner,  or  that  he 
had  represented  to  him  that  he  had  a  lOZ.  note  which  he  could 
not  get  changed  that  night.  In  reply  to  a  juryman,  he  said  the 
reason  he  promised  to  give  the  prisoner  a  pound  if  he  came  in  a 
couple  of  hours  was  that  the  prisoner  wanted  to  fight  him. 

Robert  Eennissy  (blacksmith),  who  was  present  at  Joseph's 
waggon  doing  some  repairs  to  it  when  the  prisoner  came  on  the 
second  occasion,  gave  the  following  account: — ^"The  prisoner 
came  to  the  waggon  and  said  to  Joseph,  'I  want  a  pound. 
Joseph  said,  *  I  don't  know  that  I  owe  you  a  pound.'  Prisoner 
said, '  You  owe  me  a  pound,  and  you'll  have  to  give  it  me  before 
you  leave  here.'     Joseph  said, '  If  I  thought  I  owed  you  a  pound 
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I  would  give  it  you.'     Prisoner  was  very  excited,  and  drew  a       ^^90, 
butcher's  knife  from  a  bundle  of  greenstuff  in  his  hand.    Joseph         R- 
put  his  hand  on  a  screw-jack  standing  on  the  front  part  of  the     Geobge. 
waggon  and  said,  '  If  you  take  a  knife  to  me  111  smash  your 
head    in.'      Prisoner    threw    the    knife    on    the    ground,    but 
immediately  picked  it  up,  jumped  over  the  pole  of  the  waggon, 
put  the  knife  cM^ross  Joseph's  throat,  and  said, '  By  Til  cut 

your  throat,'  and  snatched  Joseph's  watch  and  chain  and  put  them 
in  his  pocket,  saying,  *  I've  got  your  watch  now ;  you  give  me 
the  pound  and  I'll  give  you  your  watch.'  Joseph  went  for  the 
police  and  prisoner  went  towards  Chesher's  Hotel,  about  120 
yards  distant." 

Constable  Hart,  after  receiving  information  from  Joseph,  went 
with  him  to  Chesher's  Hotel  and  found  the  prisoner  there  clearing 
away  grass  from  the  verandah  with  the  butcher's  knife.  He  said 
to  Joseph,  "  Is  this  the  man  who  took  your  watch  ?"  Joseph 
said,  "  Yes."  Prisoner  said,  "  I've  got  no  watch,"  but  then  said  he 
had  it,  but  would  not  give  it  up.  Hart  said,  *'  Come,  no  nonsense, 
give  us  the  watch."  Prisoner  said,  "  I  won't  give  it  you."  Hart 
then  said,  "  I  must  arrest  you  for  robbing  Joseph  of  his  watch  and 
chain  "  Prisoner  resisted  violently  and  assaulted  the  constable  ; 
but  with  assistance  was  deprived  of  the  knife  and  secured.  The 
constable  then  took  him  into  his  room  and  asked  him  to  produce 
the  key  of  his  box,  which  he  refused  to  do.  The  constable  then 
broke  the  box  open  and  found  the  watch  and  chain  in  it.  In 
cross-examination.  Hart  said  that  the  prisoner  spoke  very 
excitedly  and  said  something  about  a  pound ;  but  he  could  not 
understand  what  he  was  saying. 

In  his  statement  to  the  jury,  prisoner  admitted  taking  the 
watch  ;  but  said  he  did  so  to  "  guarantee  "  the  repayment  of  the 
pound,  which  he  alleged  the  prosecutor  had  borrowed  from  him 
the  night  before  on  the  representation  that  he  had  a  102.  note 
which  he  could  not  get  changed  that  night,  and  on  the  promise 
that  he  would  repay  it  in  the  morning.  He  called  two  witnesses 
who  said  that  they  saw  the  prisoner  handing  some  silver  to  the 
prosecutor  the  night  before. 

He  explained  his  possession  of  the  knife  by  saying  that  he  was 
engaged  cutting  the  grass  from  the  edge  of  the  verandah  of  the 

Y2 
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^890.       hotel  when  some  person  informed  him  that  the  hawker  was 

K-         putting  his  horses  in  his  waggon  and  was  going  to  leave  without 

Gboboe.     paying  him,  and  that  he  went  at  once  to  demand  his  money. 

He  denied  that  he  refused  to  give  up  the  key  of  his  box ;  but 

said  he  could  not  find  it.    But  on  searching  him  afterwards  the 

constable  f oimd  it  in  his  trousers  pocket. 

The  case  therefore  turned  upon  the  question  whether  or  not  the 
watch  was  taken  animo  furaridi,  and  I  directed  the  jury  that  if 
the  prisoner  took  the  watch  with  the  intention  of  permanently 
depriving  the  owner  of  it  or  converting  it  to  his  own  use  knowing 
that  he  had  no  right  to  do  so,  then  such  taking  would  be  stealing, 
and  they  should  find  him  guilty  of  the  robbery  charged.  I  told 
them  that  they  should  infer  what  his  intention  in  taking  the 
watch  was  from  his  language  and  conduct  at  the  time  of  the 
occurrence  and  not  from  anything  he  might  say  as  to  his  intention 
at  a  subsequent  time  after  being  charged  with  the  felony. 
And  in  view  of  the  defence  set  up  by  the  prisoner,  I  asked 
them  the  three  following  questions — ^in  writing : — 

"  1.  Did  the  accused  take  the  watch  intending  at  the  time  he 
took  it  to  keep  it  permanently  as  compensation  for  the  pound 
which  he  alleged  Joseph  owed  him  V*    (No.) 

2.  "  Did  the  accused  take  the  watch  intending  to  keep  it  only 
for  a  short  time  in  the  expectation  that  Joseph  would  be  induced 
thereby  to  pay  the  pound  which  accused  alleged  Joseph  owed  him 
and  not  with  any  intention  of  keeping  it  permanently  f '    (No.) 

3.  "  Did  the  accused  take  the  watch  in  order  to  induce  Joseph 
to  pay  the  pound  but  intending  to  keep  it  permanently  if  Joseph 
did  not  pay  the  pound  ?"    (Yes.) 

I  told  the  jury  that  if  they  answered  the  second  question  in  the 
affirmative,  then  they  ought  to  acquit  the  prisoner ;  but  if  they 
answered  either  the  first  or  third  in  the  affirmative,  then  they 
ought  to  convict  him. 

The  jury  found  the  prisoner  guilty,  and  they  answered  the  two 
first  questions  in  the  negative  and  the  third  in  the  affirmative. 

The  prisoner  was  undefended,  and  having  doubts,  I  reserved 
for  the  consideration  of  the  Supreme  Court  the  questions :— Ist. 
Whether  my  direction  to  the  jury  embodied  in  the  third  question 
submitted  to  them  was  correct ;  and  2nd. :  Whether  there  was 
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sufficient  evidence  to  support  the  finding  of  the  jury  as  to  the        18^- 
prisoner's  intention  at  the  time  he  took  the  watch.  R« 

The  pnsoner  was  sentenced  to  three  years*  penal  servitude  (the     George. 
minimum  allowed  by  law).      He    is  also  serving  concurrent 
sentences  for  assaults  on  Constable  Hart  and  on  Joseph,  which 
are  not  affected  by  the  questions  submitted. 

Wade,  for  the  Crown,  cited  R  v.  HaU  (1);  2  RuaseU  on 
Crimes  202;  jR.  v.  Wade  (2);  -JR.  v.  Hemmings  (3);  E,  v.  Boden  (4). 

No  appearance  for  the  prisoner. 

Cv/r.  adv.  vult 

On  December  19th,  Dec  19. 

The  Chief  Justice.  This  prisoner  was  tried  before  his 
Honour  Mr.  District  Court  Judge  Docker,  who,  before  sentencing 
the  prisoner,  reserved  certain  questions  which  arose  at  the  trial, 
for  the  opinion  of  this  Court.  It  appears  that  the  prisoner  was 
charged  under  the  92nd  section  of  the  Criminal  Law  AmeTidment 
Act,  with  (being  armed  with  an  offensive  weapon)  robbing  Mark 
Joseph  of  a  watch  and  chain.  The  prisoner  was  a  coloured  man 
and  a  foreigner;  Joseph  was  also  a  foreigner.  It  would  seem 
that  the  prisoner  and  Joseph  had  a  dispute  about  a  pound,  the 
prisoner  stating  that  he  had  lent  Joseph  a  pound  the  night 
before.  This  Joseph  at  first  denied.  The  prisoner  left,  and 
i^jrain  came  to  Joseph,  claiming  this  pound,  when  Joseph  said, 
"  Come  again  in  a  couple  of  hours,  and  I'll  give  you  the  pound 
when  I  have  done  some  business  in  the  town."  The  prisoner  not 
being  satisfied  with  this  promise,  said, ''  111  cut  your  throat  if 
you  do  not  give  me  a  pound,"  placing  a  knife  across  Joseph's 
throat,  and  at  the  same  time  snatching  Joseph's  watch  and 
chain,  saying,  "  I've  got  your  watch  now,  you  give  me  the  pound 
and  I'll  give  you  your  watch."  At  the  trial  Joseph  would  not 
swear  that  he  had  not  borrowed  the  pound  from  the  prisoner, 
or  that  he  had  not  represented  to  him  that  he  had  a  lOL  note 

(1)  3  C.  &  P.  409  (3)  4  F.  &  F.  50 

(2)  11  Cox  549  (4)  1  C.  &  K.  395 
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^^^  which  he  could  not  get  changed.  He  also  said  the  reason  he 
^*  promised  to  give  the  prisoner  a  poand  if  he  came  in  a  ooaple  of 
GxoBOB.  hours  was  that  the  prisoner  wanted  to  fight  him.  ^ter  the 
The  C.J.  prisoner  took  Joseph's  watch  he  returned  to  the  place  where  he 
was  employed,  which  was  a  short  distance  from  where  the  watch 
had  been  taken,  and  resumed  some  work  he  had  been  doing. 
Joseph  at  once  went  for  a  constable,  when  the  constable  came  to 
the  prisoner  and  asked  for  the  watch.  The  prisoner  at  first  said, 
"  I've  got  no  watch ;"  but  then  said  he  had  it,  but  would  not  give 
it  up.  The  constable  again  demanded  the  watch,  and  the  prisoner 
said, "  I  won't  give  it  to  you."  The  constable  then  asked  the 
prisoner  to  produce  the  key  of  his  box,  which  he  refused  to  do ; 
the  constable  then  broke  open  the  box  and  found  the  watch  and 
chain  in  it.  The  constable  jsaid  the  prisoner  spoke  excitedly, 
and  said  something  about  a  pound,  but  did  not  understand  what 
he  said.  The  prisoner  admitted  to  the  jury  that  he  took  the 
watch,  but  said  he  did  so  to  guarantee  the  repayment  of  the 
pound,  which  he  alleged  the  prisoner  had  borrowed  from  him 
the  night  before  on  the  representation  that  he  had  a  101.  note 
which  he  could  not  get  changed  that  night,  and  on  the  promise 
that  he  would  repay  it  in  the  morning.     He  then  called  two  ' 

witnesses,  who  said  they  saw  the  prisoner  handing  some  silver 
to  the  prosecutor  the  night  before.  The  learned  Judge  appeared 
to  have  been  satisfied  that  the  story  of  the  prisoner  as  to  lending  I 

the  pound  to  Joseph  was  correct,  and  to  have  considered  that 
the  case  turned  upon  the  question  whether  or  not  the  watch  was 
taken  animo  fv/randi.  He  then  correctly  defined  the  crime  of 
larceny,  and  told  the  jury  that  they  should  infer  what  the 
prisoner's  intention  in  taking  the  watch  was  from  his  language 
and  conduct  at  the  time  of  the  occurrence,  and  not  from  anything 
he  might  say  as  to  his  intentions  after  being  charged  with  the 
offence.  His  Honour  then  asked  the  jury  the  three  following 
questions :  —First,  did  the  accused  take  the  watch  intending 
at  the  time  he  took  it  to  keep  it  permanently  as  compensation 
for  the  pound  which  he  alleged  Joseph  owed  him  ?  Secondly, 
did  the  accused  take  tha  watch  intending  to  keep  it  only  for 
a  short  time,  in  the  expectation  that  Joseph  would  be  induced 
thereby  to  pay  the  pound  which  accused  alleged  Joseph  owed 
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him,  and  not  with  any  intention  of  keeping  it  permanently  ?  ^890. 
Thirdly,  did  the  accused  take  the  watch  in  order  to  induce  Joseph  R- 
to  pay,  but  intending  to  keep  it  permanently  if  Joseph  did  not  pay  Gkobgb. 
the  pound  ?  The  learned  Judge  then  told  the  jury  that  if  they  x^e  C.J. 
answered  the  second  question  in  the  affirmative  they  should  acquit 
the  prisoner,  but  if  they  answered  either  the  first  or  the  third  in  the . 
affirmative  they  ought  to  convict  him.  The  jury  found  the  first 
and  second  questions  in  the  negative,  they  found  the  third  in  the 
affirmative,  and  convicted  the  prisoner.  The  learned  Judge  then 
reserved  for  the  consideration  of  the  Court  two  questions : — 
First,  whether  his  direction  as  embodied  in  the  third  question 
submitted  to  the  jury  was  correct  ?  Secondly,  whether  there  was 
sufficient  evidence  to  support  the  finding  of  the  jury  as  to  the 
prisoner's  intention  at  the  time  he  took  the  watch  ?  It  is,  perhaps, 
to  be  regretted  that  the  learned  Judge  did  not  leave  the  question 
to  the  jury  whether  they  believed  that  the  prisoner  did  lend  the 
pound  to  Joseph  the  night  before  the  commission  of  the  alleged 
offence.  However,  it  appears  to  me  that  the  truth  of  this  state-  ' 
ment  was  assumed  all  through  the  trial,  as  it  certainly  is  in  the 
questions  which  the  jury  were  asked  to  answer.  The  third 
question  placed  before  the  jury  really  embodies  two  distinct 
questions:  First,  did  the  accused  take  the  watch  in  order  to 
induce  Joseph  to  pay  the  pound  ?  Second,  did  he  intend  to  keep 
it  permanently  if  Joseph  did  not  pay  the  pound  1  If  the  jury  are 
to  be  taken  to  have  answered  both  of  these  in  the  affirmative, 
then  the  finding  on  the  second  branch  of  the  third  question  is 
distinctly  opposed  to  their  finding  upon  the  first  question  placed 
before  them,  which  negatived  the  taking  of  the  watch  with  the 
intention  of  keeping  it  permanently  as  compensation.  The 
findings  of  the  jury  should  be  so  construed  as,  if  possible,  to 
prevent  any  inconsistency  between  them ;  and  I  therefore  think 
their  finding  on  the  third  question,  taken  into  connection  with 
their  finding  on  the  first,  must  be  taken  to  mean  that  the  accused 
took  the  watch  in  order  to  induce  Joseph  to  pay  the  pound,  all 
the  more  so  as,  in  my  opinion,  there  is  no  evidence  to  support  a 
finding  on  the  second  branch  of  the  third  question,  assuming  that 
to  have  been  found  in  the  affirmative.  It  may  be  said  that  this 
taken  by  itself  is  inconsistent  with  the  finding  of  the  jury  on  the 
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^^^'  second  question,  but  that  question  is  embarrassed  with  the  con- 
^-  sideration  of  what  is  meant  by  a  short  time ;  and  it  may  be  that 
Gborge.  it  was  this  part  of  the  question  the  jury  negatived  The  fact  is, 
The  C.J.  it  is  not  very  easy  to  see  how  these  questions  could  be  answered 
without  involving  some  amount  of  inconsistency,  unless  each 
question  is  broken  up  into  two  parts,  and  each  part  answered 
separately.  I  may  say  I  think  it  is  to  be  regretted  that  the 
single  question,  "  Whether  the  prisoner  when  he  took  the  watch 
did  so  in  the  honest  belief  that  he  was  entitled  to  take  it  and  keep 
it  until  the  debt  due  to  him  was  paid  ?"  was  not  placed  before  the 
jury.  I  can  have  no  doubt  had  this  been  done,  seeing  what  the 
evidence  was,  and  the  jury's  answer  to  the  third  question,  that  it 
would  have  been,  and  I  think  rightly,  answered  in  the  affirmative. 
I  am  unable  to  discover  from  the  case  any  evidence  which  leads 
me  to  suppose  that  the  prisoner  took  this  watch  animo  furandiy 
or  that  he  had  any  intention  of  converting  the  watch  permanently 
to  his  own  use.  The  case  much  resembles  the  case  of  R.  v.  Wade  (2); 
there  the  accused  had  been  employed  to  repair  an  umbrella, 
which  having  been  repaired,  he  delivered  to  the  owner,  and  thus 
lost  any  right  of  lien  he  might  have  had  upon  it  for  the  price  of 
the  repairs.  A  dispute  then  arose  as  to  the  payment,  the  accused 
demanding  very  much  more  than  the  sum  for  which  he  at  first 
said  he  would  execute  the  repairs ;  this  payment  being  refused, 
he  rushed  to  the  place  where  the  umbrella  had  been  placed  by 
the  owner,  and  took  it  away  with  him.  Blackburn,  J.,  in 
addressing  the  jury,  said :  "  The  question  for  them  to  consider  was, 
was  the  accused  honestly  claiming  his  right  when  he  removed  the 
umbrella  from  the  house  ?  If  it  was  honestly  done  that  would 
not  be  stealing,  but  on  the  other  hand,  if  they  were  of  opinion  that 
it  was  a  mere  colourable  pretence  to  obtain  possession,  then  it 
would  be  larceny.  It  did  not  matter  whether  anything  was  due 
to  the  accused  if  at  the  time  he  took  the  umbrella  he  honestly 
intended  to  hold  it  as  a  security  for  his  alleged  lien."  So  also 
where  a  creditor  violently  assaulted  his  debtor,  and  by  force  took 
from  him  a  cheque  in  part  payment  of  the  debt  due.  Erie,  C. J., 
said :  "  This  was  rather  an  assault  by  a  creditor  on  a  debtor 
to  enforce  payment  of  a  debt,  an  unlawful  proceeding,  no 
doubt,  but  very  unlike  a  felony.     The  essence  of  the  offence  now 
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charged  was  the  felonious  intent,  and  that  it  was  impossible  to        ^^^- 
find  upon  such  facts  ":  JS.  v.  Hemming  (3) ;  see  also  R.  v.  EaU  (1);         ^• 
and  it  V.  Boden  (4).     In  the  latter  case  the  accused  had  given     Gbobgb. 
the  prosecutor's  father  eleven  sovereigns  for  a  certain  purpose ;  on     The  C. J. 
demanding  them  back  the  prosecutor'  interposed,  and  the  return 
of  the  sovereigns  was  refused.     The  accused  saw  the  prosecutor 
some  days  afterwards  receive  seven  sovereigns  from  a  person  to 
whom  he  had  sold  a  cow.     The  accused  thereupon  knocked  down 
the  prosecutor  and  attempted  to  take  the  money  from  him.     He 
was  indicted  for  an  assault  with  intent  to  rob,  and  these  facts 
coming  out  in  evidence,  Parke,  B.,  said, — "  I  think  there  was  too 
much  semblance  of  a  right  to  claim  the  sovereigns  to  justify  our 
proceeding  with  the  case  for  the  felony ;  but  there  remains  the 
assault."     Of  this  the  prisoner  was  convicted. 

I  am,  therefore,  of  opinion  that  if  the  finding  of  the  jury  is  to 
be  read  as  I  think  it  should  be  read,  the  prisoner  should  have 
been  acquitted  on  that  finding,  inasmuch  as  a  finding  that  the 
prisoner  took  the  watch  with  the  object  of  inducing  Joseph  to 
pay  the  1  J.,  establishes  in  Mr.  Baron  Parke*8  words  "  too  much 
semblance  of  a  right "  to  justify  a  conviction  for  an  oflfence  the 
very  essence  of  which  is  the  felonious  intent,  i  am  further  of 
opinion  that  the  facts  proved,  when  carefully  and  reasonably 
considered,  do  not  afford  evidence  of  any  felonious  intent,  and 
that  the  jury  should  have  been  so  instructed.  Accordingly  I  am 
of  opinion  that  this  conviction  should  be  quashed. 

Sir  G.  Inkes,  J.  I  concur,  though  not  without  some  hesitation 
in  thinking  that  this  conviction  cannot  be  sustained.  I  come  to 
this  conclusion  because  of  the  somewhat  perplexing  and  vague 
way  in  which  the  questions  were  submitted  to  the  jury  by  the 
learned  Chairman  of  Quarter  Sessions,  and  by  the  unsatisfactory 
and  to  some  extent  inconsistent  answers  returned  by  the  jury. 
Injustice  to  the  learned  Judge  in  the  Court  below  I  think  it  only 
fair  to  say  that  I  believe  the  perplexity  has  its  origin  in  his  most 
anxious  desire  to  put  every  conceivable  point  before  the  jury. 
In  all  cases  of  alleged  larceny,  where  the  existence  of  felonious 
intention  may  be  said  to  be  questionable  (and  that  matter  it  is  in 
all  such  cases  peculiarly  the  province  of  the  jury  to  determine). 
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1890.  it  should  not  be  difficult  to  direct  the  jury  ;  and  in  cases  like  the 
R.  present,  where  the  accused  sets  up  as  his  defence  a  claim  of  right, 
Gboboe.  it  is  easy  enough  to  ask  the  jury  if  in  their  opinion  such  claim 
Iimt8  J.  ^^^®  altogether  without  honesty  and  good  faith — in  other  words, 
as  Blackburn,  J.,  puts  it  in  R,  v.  Wade  (2),  "  a  mere  colourable 
pretence  " — or  a  bona-fide,  even  though  mistaken,  claim  to  a  right 
to  take  possession  of  the  goods.  In  this  particular  case,  three 
questions,  in  my  opinion,  should  have  been  left  to  the  jury : — 1. 
Did  the  witness  Joseph  owe  the  accused  the  pound  ?  2.  If  so, 
did  the  accused  take  the  watch  under  an  honest  claim  to  be 
entitled  to  do  so  to  repay  himself  ?  Or  3,  was  such  claim  a  mere 
colourable  and  dishonest  pretence  ?  Had  the  issue  been  put  to 
the  jury  in  that  form  their  answer  would  have  been  as  dear  as 
the  questions.  Each  member  of  this  Court  of  Criminal  Appeal 
has  had  considerable  difficulty  in  understanding  the  drift  of  the 
three  questions  put  by  the  learned  Chairman,  and  I,  for  my  part, 
confess  that  the  difficulty  is  not  yet  quite  removed  from  my 
mind.  The  judgment  of  his  Honour  the  Chief  Justice  shews 
that  he  has  experienced,  and  to  some  extent  still  labours  under, 
the  same  difficulty.  The  answers  returned  increase  the  puzzle. 
The  first  question  as  answered  seems  to  me  a  finding  by  the  jury 
that  the  accused  did  not  take  the  watch  as  compensation  for  the 
pound,  but  it  leaves  it  doubtful  whether  the  jury  meant  to  say 
that,  although  he  did  not  take  the  watch  as  compensation  for  the 
pound,  he  did  or  did  not  take  it,  intending  to  keep  it  permanently, 
irrespectively  of  the  question  of  compensation.  If  the  answer 
means  that  the  accused  did  not  intend  to  keep  the  watch  per- 
manently in  any  event,  then  that  answer  is  not  reconcilable  vnth 
the  answer  to  question  No.  3,  wherein  the  jury  say  that  he  did 
intend  to  keep  it  permanently  if  Joseph  did  not  pay  the  pound. 
Question  No.  2  :  "  Did  the  accused  take  the  watch,  intending  to 
keep  it  only  for  a  short  time  in  the  expectation  that  Joseph 
would  be  induced  thereby  to  pay  the  pound,  and  not  with  any 
intention  of  keeping  it  permanently  V  Answer,  "  Na"  This 
question  is  distinctly  embarrassing,  as  it  joins  two  inquiries,  one 
to  be  answered  in  the  affirmative,  and  the  other  in  the  negative 
If  the  answer  ''  No''  is  applied  separately  to  the  two  branches  of  the 
question,  it  is  exceedingly  difficult  to  understand  what  the  jaiy 
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meant    As  I  take  it,  his  Honour  meant  by  the  question :  Did  the        ^890- 
accused  intend  to  return  the  watch,  if  Joseph  did  not  within  a         ^' 
ahort  time  pay  the  pound  ?      If  that  is  the  proper  interpretation     Gbokge. 
of  the  question,  the  learned  Chairman  was  right  in  telling  them      j^^^  j 
ihat  if  they  replied  "  Yes  "  they  should  acquit  the  prisoner ;  and 
their  reply  in  the  negativ^e  would  indicate  that  the  prisoner 
intended  to  keep  the  watch  if  within  a  short  time  he  did  not  get 
the  pound.     Then  we  come  to  question  3:   "Did  the  accused 
take  the  watch  in  order  to  induce  Joseph  to  pay  the  pound,  but 
intending  to  keep  it  permanently  if  Joseph  did  not  pay  the  £1  ?" 
Answer,  '*  Yes."    The  learned  Chairman  told  them  that  if  they 
answered  "Yes"  they  must  convict,  so  the  prisoner  was  in  obedience 
to  this  direction  convicted.     Here,  again,  the  mixing  up  of  two 
simultaneous  intentions  in  the  mind  of  the  prisoner — one  honest, 
the  other  dishonest — is  most  perplexing,  and  I  cannot  think  the 
conviction  so  brought  about  is  satisfactory  or  ought  to  stand. 

At  the  same  time  I  am  clearly  of  opinion  that  there  was  ample 
evidence  to  justify  a  general  verdict  of  guilty  had  the  jury  been 
properly  directed,  and  had  the  questions  been  put  to  the  jury :  1. 
Did  the  witness  Joseph  really  owe  the  accused  a  pound  ?  I  think 
the  jury  would  have  been  justified  in  replying,  "  We  cannot  tell." 
2.  Assuming  that  Joseph  owed  the  pound,  did  the  accused  take  the 
watch  under  an  honest  claim  to  be  entitled  to  do  so  to  repay 
himself  ?  I  think  the  jury  would  have  been  justified  in  replying 
"No"  and  in  adding,  "We  think  it  was  a  mere  colourable  and 
dishonest  pretence  on  his  part."  There  were  many  circumstances 
in  the  case  which,  in  my  opinion,  evidenced  a  felonious  intention. 
When,  after  the  prisoner  had  taken  the  watch,  he  was  asked  if  he 
had  done  so,  he  denied  it,  which  was  untrue  ;  when  asked  to  give 
up  the  key  of  his  box  in  order  that  search  might  be  made  for  the 
watch,  he  refused  to  produce  the  key ;  and  the  watch  itself,  the 
box  having  thereupon  been  broken  open,  was  found  secreted  by 
the  prisoner  in  the  box.  The  prisoner  at  the  trial,  and  before  the 
case  was  left  to  the  jury,  said  that  he  had  not  refused  to  give  up 
the  key,  but  had  said  that  he  could  not  find  it.  If  he  had  said 
so,  this  also  was  untrue,  as,  after  the  watch  had  been  found  and 
tke  prisoner  had  been  taken  into  custody,  the  constable  on 
searching  him  found  the  key  in  his  trousers  pocket.     Now,  these 
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^^^'  circumstances  of  denial,  untruth,  and  secrecy  are  the  very  circum- 
^*  stances  that  usually  prove  the  animus  furandi — 1  Hale,  506. 
Gbobob.  The  openness  of  the  taking  is,  in  my  opinion,  no  very  strong 
Innes  J.  evidence  of  honesty ;  tnere  barefaced  audacity  in  theft  goes,  in  my 
opinion,  but  a  very  short  way  in  evidencing  honesty  of  purpose, 
and  it  would  be  dangerous  to  countenance  a  different  opinion. 
Nor  do  I  think  it  right  or  safe  to  hold  that,  because  a  man  who 
imlawfuUy  takes  another's  property  says  at  the  time  he  takes  it, 
"  You  owe  me  a  pound  and  I  am  going  to  keep  this  property " 
(worth  perhaps  ten  or  twenty  times  the  pound)  '•  till  you  repay 
me,"  that  statement  so  made  should  be  necessarily  look  ed  upon 
as  an  honest  avowal.  If  it  were  so  held  all  «that  would  be 
requisite  to  cover  a  theft  would  be  for  the  thief  to  make  such  a 
statement  of  his  ''intention"  at  the  time  he  committed  the 
larceny.  I  do  not  think  an  accused  can  be  allowed  thus  to  make 
evidence  for  himself.  It  may  or  may  not  be  honest ;  that  is  a 
question  for  the  jury.  I  must  not  be  misunderstood  to  say  that 
I  think  the  jury  should  have  convicted  this  prisoner,  but  I  am 
certainly  of  opinion  that  if  they  had  done  so,  and  there  had  been 
no  question  of  improper  direction,  we  would  not  have  been 
entitled  to  upset  that  conviction  on  the  ground  of  there  not  being 
sufficient  evidence  to  sustain  it. 

Foster,  J.  I  am  also  of  opinion  that  this  conviction  ought  not 
to  stand.  I  think  that  had  the  jury  simply  found  a  verdict  of 
guilty  on  the  evidence  before  them,  without  any  special  question 
being  put  to  them,  this  Court  could  not  have  interfered  with  that 
verdict ;  in  other  words,  that  there  was  evidence  which  would 
support  such  a  finding ;  but  the  third  question  put  to  them  by 
the  Chairman  of  Quarter  Sessions  is  capable  of  a  twofold  meaning, 
and  the  jury  were  told  that  if  they  answered  it  affirmatively, 
they  ought  to  convict.  If  the  prisoner  took  the  watch  intending 
to  keep  it  as  a  security  until  the  debt  he  claimed  was  paid,  I  do 
not  think  he  would  be  guilty  of  larceny,  even  though  the  debt 
should  never  be  paid,  and  so  he  permanently  kept  it  as  a  security; 
but  if  he  took  the  watch  intending  to  give  it  back  if  the  debt 
should  be  paid  within  a  reasonable  time,  but  if  not  to  convert  it 
absolutely  to  his  own  use,  I  think  he  would  be  guilty  of  larceny. 
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Either  of  these  propositions  may  be  contained  in  the  affirmative 
answer  to  the  question  as  put,  and  therefore  there  is  no  certainty 
that  the  jury  found  that  which  would  render  the  prisoner  guilty 
when  they  answered  in  the  affirmative,  especially  having  regard 
to  the  answer  to  the  first  question,  and  yet  they  were  told,  if 
they  so  answered,  to  convict  the  prisoner.  I  think,  therefore,  the 
conviction  should  be  reversed.  I  would  observe  that  the  intention 
of  the  prisoner  at  the  time  he  took  the  watch  is  not  so  material 
as  on  a  charge  of  larceny  by  finding  or  the  like,  for  if  the  prisoner 
took  the  watch  without  felonious  intent  to  convert  it  to  his  own 
use,  but  afterwards  while  he  had  it  formed  that  felonious  intent, 
he  would  be  guilty,  because  the  first  taking  was  a  trespass,  for 
which  position  R  v.  RUey  (5)  is  a  clear  authority. 

Conviction  quashed. 


1890. 


R. 

V. 

Geosoe. 
Foster  J, 


BUDGE  AND  Another  v.  THE  BANK  OP  NEW  SOUTH  WALES. 


1890. 


Comptmy— Trustee  of  BhartB—Notke  of  trtist- 

Priority, 


-Lien  on  shares  for  debt  oj  trustee-- 


A.,  B.,  and  C.  held  shares  in  the  defendant  bank  in  their  joint  names  as  tmstees 
under  a  marriage  settlement.  The  bank's  deed  of  settlement  contained  provisions 
that  where  a  proprietor  of  shares  became  indebted  to  the  bank  such  debt  should 
be  a  first  and  paramount  charge  upon  his  shares ;  that  when  shares  were  vested  in 
two  or  more  persons  jointly  that  person  or  the  survivor  of  them  whose  name  stood 
first  in  the  books  of  the  company  as  one  of  the  owners  should  be  deemed  the 
proprietor  for  the  purpose  of  voting  and  receiving  dividends  or  notices ;  and  that 
the  bank  should  not  be  bound  by  or  take  notice  of  any  trusts  or  equitable  interests 
iffecting  any  shares.  A.*s  name  stood  first  in  the  bank  books,  and  he  died,  being 
indebted  to  the  bank  in  an  amount  exceeding  the  value  of  the  shares.  The  bank 
had  notice  of  the  trusts,  but  it  did  not  appear  whether  they  obtained  such  notice 
before  or  after  A.  became  indebted  to  them. 

Htldj  that  the  bank  were  entitled  to  enforce  their  lien  and  retain  the  shares. 

But  sanble.  If  it  were  shewn  that  the  bank  had  notice  of  the  trust  before  they 
made  advances  to  the  trustee,  the  interest  of  the  cestui  que  trust  would  prevail,  and 
the  bank  would  not  be  aUowed  to  exercise  its  lien. 


Oct.  20,  31. 

The  O.J. 

Windeyer  J. 

and 

Foster  J. 


Special  case. 

1.  This  is  an  action  brought  by  the  plaintiffi  against  the 
defendants  for  the  recovery  of  damages  under  the  circumstances 
(5)  Dearsly  CO.  149. 
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^^W*  and  fa«ia  hereinafter  set  out,  and  by  the  consent  of  the  partiefl 
BuDOB      according  to  the  Common  Law  Procedure  Act  of  1853,  the 

The  Bank  following  case  has  been  stated  for  the  opinion  of  the  Court 

New^South  Vithout  any  pleadings. 

•  Wales.  2.  The  plaintiffs   and  Frederick  Jamison  Gibbes  were  joint 

trustees  of  the  marriage  settlement  of  Harriet  Eliza  Gibbes,  and 
as  such  trustees  were  the  proprietors  of  nineteen  fully  paid-up 
shares  in  the  defendant  bank,  which  said  shares  were  with  the 
knowledge  of  the  defendants  held  by  the  plaintiffs  and  the 'said 
F.  J.  Gibbes  in  trust  for  the  said  Harriet  Eliza  Gibbes,  in 
accordance  with  the  terms  of  the  said  marriage  settlement 

3.  The  name  of  the  said  F.  J.  Gibbes  stood  first  in  the  books 
of  the  said  bank,  as  one  of  the  owners  of  the  said  shares  so  held 
as  aforesaid,  and  on  the  seventeenth  day  of  January,  1888,  and 
whilst  they  were  so  held,  the  said  F.  J.  Gibbes  died. 

4.  The  defendants  are  a  corporation,  duly  incorporated  by 
virtue  of  certain  Acts  of  the  Legislature  of  New  South  Wales, 
and  their  business  and  the  rights  of  the  shareholders  amongst 
themselves  are  regulated  by  the  said  Acts,  and  by  a  certain  deed 
of  settlement,  bearing  date  the  twenty-third  day  of  August,  1850, 
and  the  amendments  thereof  made  from  time  to  time. 

5.  A  printed  copy  of  the  said  deed  of  settlement,  and  of  the 
said  amendments,  is  to  be  treated  as  if  hereunto  annexed,  and 
may  be  read  and  referred  to  as  if  inserted  herein,  and  forming 
part  hereof. 

6.  The  said  F.  J.  Gibbes  was,  at  the  time  of  his  death, 
indebted  to  the  defendants  on  his  private  account  in  the  sum  of 
15582.  188.  3c!.,  which  exceeds  the  value  of  the  said  shares,  and 
which  said  sum,  with  an  arrear  of  interest,  still  remains  due  and 
owing  to  the  defendants  from  the  estate  of  the  said  F.  J.  Gibbes. 

7.  After  the  death  of  the  said  F.  J.  Gibbes,  the  plaintiflb,  as 
surviving  trustees,  agreed  to  transfer  the  said  shares  to  Thomas 
Carnes  Jamison,  William  Charles  Valentine  Gibbes,  and  Alfred 
George  Gibbes,  and  have  done  all  things  on  their  part  necessary 
to  effectually  transfer  the  said  shares  to  the  said  T.  C.  Jamison, 
W.  C.  V.  Gibbes,  and  A.  G.  Gibbes. 

8.  The  defendants  have  refused  to  allow  the  said  T.  C  Jamiaon, 
W.  C.  V.  Gibbes,  and  A.  0.  Gibbes,  to  be  registered  as  proprietors 
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of  the  said  shares,  alleging  as  their  reason,  and  as  the  fact  is,        ^^^- 
that  their  claim  against  the  estate  of  the  said  F.  J.  Qibbes  exceeds       Budge 
the  value  of  the  said  shares,  and  contending  that  under  the    The  Bank 

OF 

provisions  of  the  said  Acts  and  deed  of  settlement,  they  have  a  New  South 
lien  on  the  said  shares  in  respect  of  such  claim.  walks. 

9.  The  plaintiffs  are,  by  such  refusal  of  the  defendants,  pre- 
vented from  performing  their  agreement  to  transfer  the  said  shares. 

10.  The  question  for  the  opinion  of  the  Court  is — whether 
the  defendants  are,  under  the  above  facts  and  circumstances, 
justified  in  so  refusing  ? 

I  If  the  Court  shall  be  of  opinion  in  the  negative,  then  judgment 

shall  be  entered  up  for  the  plaintiffs  as  agreed. 
I  If  the   Court  shall   be  of   opinion  in  the  affirmative,  then 

I         judgment  shall  be  entered  up  for  the  defendants  as  agreed. 

The  following  are  the  clauses  in  the  deed  of  settlement  which 

are  important  to  the  case. 

XXI.  That  in  all  casea  wherein  a  proprietor  either  by  himself,  or  jointly  with 
any  other  person  or  persons,  and  whether  directly  or  indirectly  shall  become  debtor 
to  the  company,  or  to  any  person  or  persons  for  their  use  and  behoof,  or  shall  be 
under  engagements  to  the  company  of  any  kind,  such  debts  and  engagements 
shall  be  first  and  paramount  charges  upon  the  share  or  shares  of  such  proprietor, 
and  the  dividends  or  interest  accruing  thereon,  before  all  other  creditors  of  such 
proprietor,  and  before  his  or  her  assigns  voluntary  and  legal :  and  it  shall  be 
lawful  for  the  board  of  directors  if  they  shall  see  fit  to  prohibit  and  restrain  the 
transfer  of  the  share  or  shares  of  such  proprietor,  or  the  payment  of  the  dividends 
Mcruing  thereon,  until  all  and  every  such  debts  and  engagements  shall  have  been 
fully  paid  and  satisfied.  And  if  such  proprietor  shall  fail,  within  a  time  to  be 
fixed  by  the  board  of  directors  to  pay  and  satisfy  all  such  debts  and  engagements, 
the  share  or  shares  of  such  proprietor  shall  thereupon  become  forfeited  to  the 
company.  And  it  shall  be  lawful  for  the  board  of  directors,  without  notice  to 
such  proprietor,  absolutely  to  sell  the  said  shares,  or  so  many  thereof  as  shall  be 
necessary  and  sufiicient  for  the  purpose,  either  by  public  sale  or  private  contract, 
and  to  apply  the  proceeds  thereof  together  with  the  dividends  and  interest  due 
thereon,  in  liquidation  of  such  debts  and  engagements  ;  and  the  balance  of  the 
net  proceeds  of  any  such  sale  shall  be  paid  over  to  the  late  proprietor  of  such 
shares. 

XXVIII.  That  when  a  share  or  shares  shall  be  vested  in  two  or  more  persons 
jointly  or  in  common  or  otherwise,  the  one  of  such  persons,  or  of  the  survivors  of 
them,  whose  name  shall  stand  first  in  the  books  of  the  company  as  one  of  the 
owners  of  such  shares,  or  the  sole  survivor  of  such  two  or  more  persons,  shall  be 
considered  and  deemed  the  proprietor  of  such  share  or  shares  for  the  purpose  of 
voting  and  receiving  dividends  and  of  receiving  any  notice  that  may  be  required 
to  be  given ;  but  all  the  parties  shall  be  liable  jointly  and  severally  to  the 
company  for  the  fulfilment  of  all  the  covenants  herein  contained  ;  and  any  notice 
given  to  either  of  them  shall  be  deemed  good  notice  to  all  of  them. 
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1890.  XXXI.  That  the  company  shall  not  be  bound  in  any  manner  by  any  tniste  or 


Budge       suitable  interests  affecting  any  share  or  shares  of  the  capital  standing  in  the  i 
V,  of  any  person  or  persons,  or  to  take  any  notice  of  any  such  trusts  or  equitable 

The  Bank    interests  ;  but  the  receipt  of  the  proprietor  in  whose  name  the  shares  shall  stand 
New^^  in  the  books  of  the  company  shall,  notwithstanding  any  such  trust  or  equitable 

Wales.  interest  and  notice  thereof  to  the  company,  be  ^  good  and  sufficient  discharge  for 
the  money  which  may  become  payable  by  the  company  in  respect  of  the  share  or 
shares  standing  in  the  name  of  such  proprietor,  and  the  company  shall  not  be 
bound  to  see  to  the  application  of  the  money  paid  upon  such  receipt;  and 
a  transfer  of  the  shares  by  such  proprietor  shall  when  complete  be  binding  and 
conclusive  against  all  persons  claiming  by  virtue  of  such  trusts  or  equitable 
interests  whether  or  not  the  company  have  had  notice  of  such  trusts  or 
equitable  interests ;  Provided,  however,  that  when  the  company  shall  have 
had  such  notice  it  shall  be  in  the  discretion  of  the  board  of  directors  to 
refuse  to  sanction  any  such  transfer,  and  to  require  the  concurrence  of  the 
person  or  persons  so  claiming ;  And  in  case  such  sanction  shall  be  refused, 
then  any  deed  or  instrument  whereby  a  transfer  of  such  shares  shall  be  attempted, 
shall  be  wholly  inoperative ;  And  provided  also,  that  when  the  company  shall 
have  had  such  notice,  it  shall,  in  like  manner,  be  in  the  discretion  of  the  board 
of  directors  to  refuse  to  pay  any  dividend  or  bonus  to  the  legal  proprietor 
without  the  concurrence  of  the  person  or  persons  claiming  in  respect  of  such 
trusts  or  equitable  interests. 

Barton,  Q.C.,  and  Prvng,  for  the  plaintiflfs.  This  case  differs 
from  Browne  v.  The  Bank  of  New  South  Wales  (reported  S.  M. 
Herald,  20th  December,  1872,  andsee  below),  in  that  in  this  case 
the  bank  have  all  along  had  notice.  After  notice,  the  bank 
cannot  exercise  its  lien :  Murray  v.  Pinkett  (1).  According  to 
the  defendant's  contention,  the  person  in  whose  name  the  shares 
stand  is  the  absolute  proprietor  for  all  purposes,  but  by  clause 
28  shares  held  jointly  are  to  be  deemed  the  property  of  the  person 
whose  name  stands  first  in  the  company's  books,  or  the  survivor 
of  them.  Gibbes  having  died  therefore,  the  shares,  if  sea  28 
is  to  be  construed  strictly,  as  they  contend,  are  now  the  property 
of  Mr.  Budge,  whose  name  stands  next.  On  Mr.  Gibbes'  death 
his  interest  entirely  ceases  and  the  bank's  lien  is  gone. 

The  object  of  clause  31  is  merely  to  protect  the  bank  from 
the  consequences  of  a  possible  breach  of  trust  on  the  part  of 
trustees  holding  shares  in  their  own  namea 

Pilcher,  Q.C.,  and  C.  B.  Stephen,  for  the  defendants.  Sec.  28 
only  says  that  the  person  whose  name  stands  first  is  to  be  deemed 
the  proprietor  for  the  purpose  of  voting,  &c.    It  is  only  for  the 

(1)  12  CL  &  F.  764. 
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convenience  of  the  bank  in  serving  notices  and  paying  dividends,        ^^^« 
but  all  the  parties  are  to  be  liable  for  the  fulfilment  of  the      Budge 
covenants  in  the  deed  of  settlement.    The  effect  of  clause  31  is  to   The  Bank 
give  the  bank  an  absolute  discretion  whether  they  will  recognise  -^j^^  South 
a  trust  or  not,  notice  or  no  notice.  Wales. 

There  is  nothing  in  the  case  to  shew  that  the  bank  had  notice, 
when  the  shares  were  bought  and  Qibbes  signed  the  deed,  that 
they  were  bought  with  trust  money.  Nor  is  it  shewn  even  that 
the  bank  had  notice  of  the  trust  before  they  made  advances  to 
Gibbes.  This  case,  therefore,  is  governed  by  Braume  v.  The  Bank 
of  New  South  Wales,  the  principle  of  which  is  that  where  a  cestui 
que  trvst  permits  a  trustee  to  buy  shares  and  hold  them  in  his 
own  name,  or  ratifies  such  purchase  by  receiving  the  dividends, 
such  cestui  que  trust  having  reaped  all  the  advantages  of  the 
purchase  cannot  then  be  heard  to  say  that  he  will  not  be  bound 
by  the  express  terms  on  which  these  shares  were  bought.  See 
The  New  London  and  Brazilian  Bank  v.  BrocJdebank  (2),  where 
it  was  held  that  the  charge  of  the  bank  is  in  reality  first,  both  in 
equity  and  in  time,  since  it  takes  effect  a.s  one  of  the  terms  upon 
which  the  registration  of  the  trustee  as  proprietor  is  effected. 
And  Lindley,  L.J.,  says  that  the  beneficial  owner  cajmot  both 
claim  the  benefit  of  the  investment  and  repudiate  the  terms 
upon  which  the  trustees  have  acquired  the  shares.  My  contention 
is  that  notice  is  absolutely  immaterial*  The  bank  can  have  no 
notice  that  shares  are  held  on  trust  until  the  trustees  become  the 
holders  of  shares  in  the  bank,  and  the  trustees  only  become 
holders  of  shares  on  signing  the  deed  of  settlement,  which  very 
act  gives  the  bank  its  right  of  lien. 

[Foster,  J.  Suppose,  then,  a  bank  advances  money  on  the 
security  of  shares  it  knows  to  be  held  in  trust — how  could  the 
cestui  que  trust  be  taken  to  have  consented  to  such  a  breach  of 
trust  as  that  ?    Yet  your  argument  goes  to  that  length.] 

[The  Chief  Justice.  Might  it  not  be  argued  to  be  a  breach 
of  trust  to  buy  shares  in  a  company  with  such  a  clause  in  its 
deed  of  settlement  ?  It  would  be  highly  inequitable  for  a  bank 
to  advance  money  on  the  security  of  shares  after  notice  of  a 

(2)  21  Ch.  D.  302. 
N.S.W.R.,  VoL  XL,  Law  Z 
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^^^'       trust,  and  it  seems  to  me  that  if  in  Brovme'a  case  it  had  appeared 

Budge      ^YiSi,t  notice  was  given  before  the  trustee's  liability  occurred  the 

The  Bakk  judgment  would  have  been  the  other  way.      The  question  here  is 

New  South  when  had  the  bank  notice,  and  that  does  not  clearly  appear  upon 

the  case.] 

Barton^  Q.C.  The  facts  must  be  taken  in  the  order  in  which 
they  appear  in  the  case.  The  New  London  and  Brazilian  Bank 
V.  Brocklebank  really  depends  upon  the  question  of  notice ;  see 
also  Bradford  Banking  Co.  v.  Brigga  (3). 

The  defendants  refused  to  consent  to  an  amendment  of  the 
special  case. 

The  Chief  Justice.  Upon  the  facts  as  they  are  stated  in 
the  special  case  before  us,  I  am  unable  to  distinguish  this  case 
from  that  of  Browne  v.  The  Bank  of  New  Sowih  Wales,  which, 
although  decided  before  it,  is  entirely  in  accordance  with  the  case 
of  The  New  London  and  Brazilian  Bank  v.  Brocklebank.  (His 
Honour  read'  the  second  clause  of  the  special  case.)  The  only 
reasonable  inference  I  can  draw  from  that  clause  of  the  case  is 
that  the  defendants  at  some  time  had  notice  of  the  trust,  but  I 
cannot  draw  the  inference  that  when  the  shares  were  purchased 
the  defendants  knew  that  they  were  purchased  with  trust  moneys, 
or  that  when  the  plaintiffs  signed  the  deed  of  settlement  the  bank 
knew  that  they  signed  in  respect  of  shares  held  by  them  in  trust 
The  clause  only  states  that  the  defendants  knew  they  were  trust 
shares,  but  does  not  inform  us  whether  they  had  such  knowledge 
before  or  only  after  Mr.  Qibbes  became  indebted  to  them. 

So  in  Browne*8  case  it  appears  that  some  time  subsequent  to 
their  purchase  notice  of  the  trust  was  given  to  the  bank  by 
one  of  the  trustees,  and  pursuant  to  such  notice  the  bank  paid 
the  dividends  to  the  trustees,  to  be  remitted  to  the  cestui  qxie 
trust.  Subsequently  the  trustee  in  whose  name  the  shares  stood 
became  indebted  to  the  bank,  and  the  bank  seized  the  shares  and 
applied  them  in  liquidation  of  that  debt.  There,  as  here,  the 
bank  knew  when  they  closed  upon  the  shares  that  they  were 
held  in  trust.     In  order  to  escape  a  similar  result  to  this  case,  it 

(3)  12  Ap.  Caa.  29. 
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lies  on  the  plaintiffs  to  shew  us  that  the  bank  were  constructive        1^^- 

trustees  for  Mrs.  Gibbes  and  not  entitled  to  charge  the  shares  with      Budqb 

the  debt  of  the  trustee,  and  that  they  could  have  done  by  shewing    The  Bank 

that  the  bank  knew  the  shares  were  bought  with  trust  money,  nbw  South 

This,  however,  does  not  appear  in  the  special  case — all  we  are      Walks. 

told  is  that  at  some  time  the  bank  had  notice  of  the  trust,  and    The  O.J. 

that  at  the  time  of  his  death  Gibbes  was  indebted  to  them.     We 

must  therefore  take  it — since  it  lies  on  the  plaintiffs  to  prove 

their  case — that  the  indebtedness  arose  before  the  defendants  had 

notice  of  the  trust,  and  they  are  therefore  entitled  under  their 

deed  of  settlement  to  charge  the  shares.      Were  we  satisfied, 

however,  that  the  defendants  had  notice  of  the  trust  before  they 

advanced  the  money,  I  have  no  doubt  that  the  defendants  would 

not  be  allowed  to  exercise  their  right  of  lien,  and  this  appears  also 

to  have  been  the  opinion  of  Stephen,  C.  J.,  in  Browne's  case,  where 

he  says : — "  It  is  not  clear,  however,  that  this  debt  had  been 

incurred  before  the  bank  had  notice  of  the  trusts,  and  it  might  be 

that  if  it  had  been  contracted  after  such  notice  the  Court  would 

have  a  restrwning  power.    It  would  be  hardly  honest  for  the 

bank  to  credit  a  mere  trustee,  and  thus  enable  Messrs.  Massie 

and  Greene  to  incur  debts  upon  the  strength  of  another  person's 

money."    And  Hargrave,  J.,  says  "  that  the  equitable  jurisdiction 

of  the  Court  was  not  to  be  taken  away  by  any  construction  to  be 

put  upon  the  Act  of  Incorporation,  and  that  if,  after  notice  of  the 

trust  had  been  given,  the  bank  gave  credit  to  a  trustee  and  then 

desired  to  appropriate  the  trust  funds,  a  Court  of  Equity  could 

vi  et  armia  take  the  money  ftrom  their  custody." 

Following  Broione's  case  comes  that  of  The  New  London  and 
Brazilian  Bank  v.  BrockLebanJc  in  the  Court  of  Appeal,  where  it 
was  held,  under  articles  of  association  containing  clauses  very 
similar  to  the  clauses  in  the  Deed  of  Settlement  of  the  bank, 
that  the  cestui  que  trust  of  shares  could  not  claim  the  benefit  of 
the  investment  and  at  the  same  time  repudiate  the  terms  upon 
which  the  trustees  acquired  them. 

I  think  it  may  also  be  gathered  from  that  case  that  the 
company  would  be  prevented  from  exercising  their  lien  in 
respect  of  advances  made  subsequent  to  a  notice  of  trust. 

Z2 
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^^^'  WiNDEYER  and  Foster,  JJ.,  concurred. 
Budge 
^-  Judgrnent  f(yr  th£  deferidanta. 

OP 

New  South  Attorneys  for  the  plaintiffs :  Norton,  Smith,  Westgcurth  &  Co. 


Wales. 


Attorneys  for  the  defendants :  Iceton  <fc  FaUhfvUL 


1872.  Browne  v.  The  Bank  op  New  South  Wales  and  Othsbs. 


Browne  xhia  was  an  appeal  on  behalf  of  defendants  (the  bank)  from  a  decree  of  the 

The  Bank  ^^^^^'n/  *^udge  (Mr,  Justice  Hargrave),  directing  the  Bank  of  New  South  Wales 

OP  to  pay  over  certain  dividends  tb  the  plaintiff,  and  restraining  sach  bank  from 

New  South  selling  or  in  any  way  disposing  of  certain  shares  therein,  except  by  plainti^Ts 

Wales,  consent    The  arguments  were  resumed  and  concluded. 

The  C.J.         Sir  James  Martin,  Q.C.,  and  Mr.  Obrdon,  appeared  in  support  of  the  appeal. 
ffargrave  J. 

and  Sir  William  Manning,  Q.C.,  Mr.  Otoen  and  Mr.  Davis,  in  support  of  the  Primary 

FauceU  J.     Judge's  decree. 

The  plaintiff  in  this  suit  was  Mrs.  Eliza  Angell  Browne,  of  77  Haroonrt-temoe, 
South  Kensington,  London ;  and  the  defendants  were  the  Bank  of  New  South 
Wales  and  Messrs.  Robert  George  Massie  and  Molesworth  Robert  Greene  (the 
latter  of  whom  was  also  out  of  the  jurisdiction  of  the  Court,  being  resident  in 
Melbourne),  but  the  real  defendants  were  the  bank,  the  others  being  merely  joined 
for  purposes  of  formality. 

It  would  appear  that  many  years  ago  the  defendants  Massie  and  Greene  pur- 
chased with  the  plaintiff's  money  twenty-six  shares  in  the  Bank  of  New  South  Wales, 
which  were  in  the  first  instance  placed  upon  the  bank  register  kept  in  Melbonme, 
but  afterwards  on  the  Sydney  register.  Massie  and  Greene  always  remained  upon 
the  register  as  proprietors  of  the  shares,  Massie's  name  being  placed  first  thereupon. 
He  was  in  the  habit  of  receiving  the  dividends  and  remitting  them  to  the  plaintiff 
through  a  draft  upon  the  bank.  In  May,  1870,  however,  some  difficulty  was 
made  by  the  bank  authorities,  who  demanded  an  explanation  as  to  who  was  the 
real  owner  of  the  shares.    In  reply,  Mr.  Massie  wrote  the  following  letter : — 

"22  Bridge-street,  Sydney, 

"  18th  May,  1870. 
'*  Dear  Sirs, 

''  On  my  application  for  the  dividends  on  the  twenty -six  shares  in  the  Bank 
of  New  South  Wales,  standing  in  the  names  of  Messrs.  Greene  and  Massie  as 
trustees,  for  the  purpose  of  remitting  them  as  usual  to  the  lady  for  whom  we  &r« 
acting  as  trustees,  and  who  now  resides  in  England,  I  was  requested  by  your 
secretary  to  put  the  application  in  writing,  I  presume  with  a  view  of  giving  yoa 
full  information  as  to  who  is  the  real  proprietor  of  the  shares  and  how  it  comes 
that  we  are  trustees.  I  can  do  so  in  a  very  few  words,  and  in  a  way  that  will  no 
doubt  prove  satisfactory  to  you,  and  thus  enable  me  to  remit  the  dividends  by  the 
ensuing  San  Francisco  mail,  as  these  dividends  form  a  large  portion  of  the  incoms 
on  which  the  lady  in  question  depends ;  and  I  am  afraid  that  the  non-receipt  by 
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the  last  orerland  mail  may  prove  a  soorce  of  very  great  inconvenience  to  her. 
Greene  and  myself,  at  the  request  of  some  members  of  the  family,  were  many 
years  ago  appointed  trastees  for  the  lady  in  question  (Mrs.  Browne)  in  connection 
with  a  property  near  Melbourne.  The  house  on  this  property  was  burnt  down, 
but  being  insured  by  us  the  office  with  whom  the  insurance  was  effected  paid  over 
to  us  the  amount,  about  IKXV.  With  this,  instead  of  rebuilding  the  house,  we 
invested  in  the  purchase  of  twenty-six  shares  in  Bank  of  New  South  Wales  stock 
on  aoooont  of  Mrs.  Browne,  and  unfortunately  for  her  at  a  much  higher  price  than 
they  can  be  bought  for  here.  These  shares  were  on  the  Melbourne  register,  pur- 
chased from  Mr.  Oeorge  Hebden  and  paid  for  by  the  joint  cheque  of  Mr.  Greene  and 
myself  on  the  Bank  of  Victoria,  where  the  money  was  lodged  by  the  insurance 
office.  Li  consequence  of  Mrs.  Browne's  going  to  England  these  shares  were  put 
on  this  register  to  enable  me  to  draw  the  dividends  and  remit  them  home,  and 
this  has  been  done  regularly  by  me  by  draft  on  your  bank  until  last  Wednesday, 
when  I  was  asked  for  this  explanation.  1  beUeve  the  shares  have  been  held  by 
as  for  more  than  six  years.  If  there  is  any  other  point  on  which  you  wish  for 
information  in  connection  with  this  matter,  I  am  quite  prepared  to  give  it ;  but  I 
think  you  will  consider  what  I  have  stated  satisfactory,  and  I  trust  that  I  may  be 
able  to  send  the  dividends  home  by  the  mail  on  the  28th ;  and  that  for  the  future, 
as  the  dividends  on  these  shares  are  declared,  they  may  be  forwarded  at  onoe,  as 
I  think  after  the  explanation  I  have  given  above  this  question  need  not  arise 
again. 

**I  remain,  dear  sirs, 

•*  Yours  very  truly, 

<*BoBT.  Geo.  Massds. 

**  To  the  Board  of  Directors, 

"  Bank  of  New  South  Wales." 

Shortly  after  this  letter  had  been  received  the  dividends  then  due  were  remitted 
to  Massie,  and  l^e  forwarded  them  in  the  ordinary  course.  He  shortly  afterwards 
went  on  a  visit  to  England,  leaving  a  power  of  attorney  to  manage  his  affairs  with 
Mr.  Shepherd  Smith,  and  upon  his  return  in  a  year  or  so  found  that  no  dividends 
had  been  paid  in  the  meantime.  The  result  of  this  was  that  on  the  17th  April, 
1871,  Massie  caused  a  letter  to  be  written  "to  the  directors  by  Messrs.  Roxburgh, 
Slade,  and  Spain  (his  solicitors),  who  again  placed  the  circumstances  of  the  case 
before  the  Board,  and  threatened  proceedings  in  the  event  of  further  refusal  to 
pay  over  the  dividends  due. 

The  prayer  of  the  biU  was  that  it  might  be  declared  that  plaintiff  was  entitled 
to  the  dividends  on  the  shares  due  in  October,  1870,  all  dividends  since  declared 
and  payable,  and  all  dividends  hereafter  declared  and  payable.  That  an  account 
might,  if  necessary,  be  taken  of  the  amount  of  dividends  due,  and  that  defendants 
might  be  ordered  to  pay  same  to  plaintiff  or  some  other  person  on  her  behalf. 
That  the  bank  might  be  restrained  from  applying  the  dividends  towards  payment 
of  any  amount  due  to  them  by  Massie,  and  from  applying  or  disposing  of  them  in 
any  way  except  in  payment  to  the  plaintiff  or  her  agent  or  order  of  any  dividends 
hereafter  declared  ;  that  the  bank  might  be  restrained  from  selling  or  disposing 
of  the  shares  or  dividends  except  to  the  plaintiff  or  her  agent ;  that  proper 
inquiries  might  be  made  for  the  purpose  of  ascertaining  the  amount  due,  kc;  that 
the  bank  should  pay  all  costs  of  suit ;  and  that  such  other  relief  should  be  given 
as  should  be  deemed  expedient. 

It  would  appear  that  the  dividends  had  been  paid  over  without  demur  or  inquiry 
to  the  proprietor  first  on  the  register  (Massie)  until  about  the  month  of  May, 
.1870}  when  that  gentleman  became  indebted  to  the  bank  in  respect  of  his  own 
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1872.         personal  liabilities,  and  that  then  a  difficulty  was  raised.     The  two  trugfceeB 

Brq^jj£      (Massie  and  Greene),  however,  never  were  jointly  indebted  to  the  bank,  nor  had 

V.  they  ever  pretended  that  the  dividends  were  dne  for  any  purpose  except  as  before 

The  Bank    described,  nor  was  the  plaintiff  ever  indebted  to  the  bank.      The  directors, 

-^      ®^  however,  refused  to  pay  over  the  dividends,  upon  the  ground  that  under  their 

Wales.       by-laws  they  were  entitled  to  apply  them  towards  the  reduction  of  Massie's  debt, 

and  that  they  were  equally  entitled  to  appropriate  them  to  that  purpose  until  the 

entire  debt  should  be  extinguished.      They  denied  that  they  had  ever  recognised 

any  person  save  Massie  and  Greene  as  proprietors  of  the  shares,  or  that  they  had 

ever  expressed  satisfaction  with  Massie's  explanation  in  May,  1870,  thouf^h  they 

had  then  paid  the  dividends  due  in  the  hope  that  that  gentleman's  debt  would  be 

cleared  off. 

The  bank  is  incorporated  by  Act  of  Parliament  as  a  banking  company,  trading 
in  New  South  Wales  and  Victoria,  but  previous  to  their  incorporation  they  were 
established  under  a  Deed  of  Settlement,  the  clauses  whereof  and  those  made 
under  them  were  by  the  second  section  of  the  Act  of  Incorporation  adopted  as  the 
by-laws  of  the  incorporated  company.  The  twenty-first  clause  of  the  deed 
provided  that  if  a  proprietor  of  shares  should  become  indebted  to  the  company,  or 
should  be  under  engagements  to  the  company,  such  debts  or  engagements  should 
become  first  and  paramount  charges  upon  his  share  or  shares.  Clause  28  provided 
that  if  a  share  or  shares  were  vested  in  two  or  more  persons  jointly  or  in  common, 
or  otherwise,  that  one  of  such  proprietors  or  of  the  survivors  of  them  whose  name 
should  stand  first  in  the  books  as  one  of  the  owners  or  the  sole  survivor  should  be 
considered  and  deemed  to  be  the  proprietor.  The  thirty -first  was  to  the  effect 
that  the  company  should  not  be  bound  in  any  manner  by  any  trusts  or  equitable 
interests  affecting  any  share  or  shares,  or  the  capital  standing  in  the  name  of  any 
person  or  persons,  or  to  take  any  notice  of  any  such  trusts  or  equitable  interests, 
but  the  receipt  of  the  person  in  whose  name  the  share  or  shares  should  stand,  or 
the  first  or  the  survivor  of  several  proprietors  should  be  a  sufficient  discharge  to 
the  company,  who  should  not  be  bound  to  see  to  the  application  of  the  moneys  ; 
that  a  transfer  of  shares  standing  in  the  name  of  any  ostensible  proprietor  or 
proprietors  should,  when  duly  executed  by  the  latter,  be  a  sufficient  and  binding 
transfer,  notwithstanding  any  equities  upon  such  shares  or  any  notice  thereof, 
provided  that  the  company  might  in  its  discretion  refuse  to  pay  over  any  dividends 
or  to  allow  the  transfer  of  any  shares  after  having  received  notice  of  any  equities 
thereupon.  Clause  105  provided  that  after  the  appropriation  for  a  reserve  fund 
the  balance  of  net  profit  should  be  available  for  payment  of  dividends.  The  1 1th 
section  of  the  Act  of  Incorporation  was  much  to  the  same  tenor  as  the  3l8t  clause 
of  the  Deed  of  Settlement,  providing  that  the  corporation  should  not  be  bound  in 
any  manner  by  any  trusts  or  equitable  interests  or  demands  affecting  any 
share  or  shares  or  capital  standing  in  the  name  or  names  of  any  person  or  persons 
as  the  ostensible  proprietor  or  proprietors,  or  to  be  required  to  take  any  notice  of 
Buchtrustsoreqaitable  interests  or  demands,  but  the  receipt  of  such  person  or  persons 
should  nevertheless  be  a  good  receipt  to  the  corporation,  provided  that  it  should 
be  competent  to  the  Boai-d  of  Directors  if  they  should  think  fit  to  withhold 
payment  of  any  dividends  or  to  refuse  to  sanction  the  transfer  of  such  share  or 
shares  in  any  case  in  which  they  should  have  had  notice  of  any  claims  under 
alleged  trusts  or  equitable  interests  or  demands  and  when  such  claim  should 
appear  to  the  Board  to  be  well  founded,  provided  also  that  there  should  be  no 
construction  put  upon  this  clause  to  abridge  the  right  of  any  Court  of  equity  to 
restrain  the  payment  of  any  dividend  or  other  money. 


VOL.  XI.]  CASES  AT  LAW.  395 

His  Honoar  made  a  decree  as  sought.  1872. 

The  grounds  of  appeal  taken  and  argued  were —  Browne 

Firstly — That  the  bank  were  not  bound  by  any  trusts  or  equitable  interests    rji^^  Bank 
affecting  the  shares  before  referred  to  and  standing  in  the  names  of  Massie  and  qf 

Oreene,  and  that  plaintiff,  claiming  to  be  the  cestui-que  trutt  of  her  equitable  New  South 
interest  in  the  shares,  had  not  any  right  to  call  upon  the  bank  for  or  receive       Walks. 
payment  from  the  bank  of  the  dividends  upon  such  shares. 

Secondly — ^That  the  bank  not  being  affected  by  notice  of  any  relation  of  cestvi- 
que  trusi  and  trustee  existing  between  the  plaintiff  and  defendants  Massie  and 
Greene  at  the  time  when  the  former  became  indebted  to  the  bank  were  not 
prejudiced  with  reference  to  any  charge  which  they  had  upon  the  shares  by  any 
trusts  or  other  equities  affecting  the  shares  as  between  plaintiff  and  defendants 
before  named. 

Thirdly — ^That  the  shares  and  dividends  upon  them  were  subject  to  all  charges 
affecting  the  same  as  shares  vested  jointly  in  two  persons. 

Fourthly — That  Massie  being  indebted  to  the  bank  his  debt  becamei  under  the 
circumstances  of  the  case^  a  first  and  paramount  charge  on  the  whole  or  a  portion 
of  the  shares  and  the  dividends  accruing  thereon. 

Fifthly — ^That  the  bank  being  entitled  to  Massie's  debt,  and  such  debt  remaining 
due  and  unsatisfied,  they  were  entitled  to  prohibit  and  restrain  payment  of  the 
dividends  on  the  shares,  or  some  proportion  of  them,  until  such  debt  should  be 
fully  discharged,  and 

Sixthly— That  under  all  the  facts  of  the  case;  the  plaintiff's  bill  ought  to  have 
been  dismissed. 

Their  Honours  were  uhanimous  in  sustaining  the  appeal. 

Thx  Chikp  JusncK  said  that  where  two  persons  had  signed  a  deed  covenanting 
with  other  co-proprietors,  and  becoming,  by  their  own  act,  the  only  persons  whom 
the  company  would  recognise,  each  would  become  bound  by  all  the  covenants  and 
■tipnlations.  Here  the  plaintiff  had  gone  to  two  gentlemen  (the  defendants 
Massie  and  Greene)  and  desired  them  to  invest  her  money  in  bank  shares,  desired 
them  to  sign  the  roll  and  become  the  ostensible  joint  proprietors  ;  and  she  had 
expressed  her  complete  confidence  in  them,  and  her  willingness  to  trust  them  to 
the  fullest  extent.  What  right  had  she  now  to  turn  round  because  she  found  that 
under  one  of  the  by-laws  which  had  been  assented  to  by  the  trustees  when  they 
ostensibly  became  proprietors  the  bank  were  entitled  to  retain  dividends  in  satis- 
faction of  a  debt  incurred  by  one  of  the  trustees.  It  was  not  clear,  however,  that 
this  debt  had  been  incurred  before  the  bank  had  notice  of  the  trusts ;  and  it 
might  bo  that  if  it  had  been  contracted  after  such  notice  the  Court  would  have  a 
restraining  power.  It  would  be  hardly  honest  for  the  bank  to  credit  a  mere 
tnutee  and  thus  enable  Messrs.  Massie  and  Greene  to  incur  debts  upon  the 
strength  of  another  person's  money.  Atouming,  however,  that  the  debt  had  been 
contracted  prior  to  notice,  the  only  difficulty  was  that  it  was  contracted  by  one 
only  of  the  trustees.  It  had  been  provided,  however,  under  clause  28  that  where 
there  were  several  proprietors  of  shares  that  one  whose  name  stood  first  on  the 
roll  should  be  deemed  to  be  the  sole  proprietor  so  far  as  the  bank  was  concerned. 
It  appeared,  therefore,  that  if  this  one  person  contracted  a  debt  the  other  was 
bound  by  it,  and  the  plaintiff  had  clearly  assented  to  be  bound  by  what  the 
trustee  had  coyenanted  for.  In  his  (7%e  Ch^f  Justice* a)  opinion,  therefore,  her 
case  failed. 
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1872. 


Mr.  JusnoE  Habgrave  believed  that  the  equitable'  jnrifldiction  of  the  Goait 
was  not  to  be  taken  away  by  any  express  or  implied  constraction  to  be  pat  upon 
the  Act  of  Incorporation,  and  that  if.  after  notice  of  the  trust  had  been  given,  the 


Bbowne 

V, 

The  Bank  bank  gave  credit  to  a  trastee,  and  then  desired  to  appropriate  the  tmst  funds,  a 
Nbw^South  ^^^^  ^^  equity  could,  vi  et  armis,  take  the  money  from  their  custody.  It  did  not 
Wales.  appear,  however,  that  such  had  been  the  case,  and  no  doubt  the  plaintiff  wai 
bound  by  every  word  in  the  covenants  of  the  deed  of  settlement,  which  have  been 
signed  and  assented  to  by  her  trustees.  But  under  the  circumstances  of  the  csae 
she  could  not  be  a  proprietor,  and  upon  mature  consideration  he  had  arrived  at  the 
conclusion  that  her  case  had  not  been  established,  and  that  therefore  the  bill  ought 
to  be  dismissed. 

Mr.  Justice  Faucett  concurred  generally. 

Appeal  allowed,  and  plaintiff's  bill  dismissed,  but  without  costs. 


1890. 


October  29, 

The  C.J. 
Windeyer  J. 

and 
Foster  J. 


COOPER  V.  GILLIES. 

Oontracl — Vendor  and  purchaser — Covenant  to  deliver   abatraet  of  title 
reaeonahle  time-^Dependent  covenant — Condition  precedent. 

The  defendant  bought  an  allotment  of  land  from  the  plaintiff  at  an  auction  sale. 
The  conditions  of  sale  were  that  the  purchaser  should  pay  a  deposit  of  20  per  cent 
and  the  balance  in  four  yearly  instalments  ;  and  that  the  vendor  should  withia  a 
reasonable  time  after  the  sale  deliver  an  abstract  of  his  title.  The  defendant 
paid  the  deposit,  and  eight  years  after  the  sale  the  plaintiff  sued  for  the  residue  of 
the  purchase  money.  The  plaintiff  never  delivered  an  abstract  of  his  title,  nor 
had  the  defendant  demanded  it.  The  Court  ordered  a  verdict  to  be  entered  for 
the  defendant  on  the  ground  that  the  covenant  to  deliver  the  abstract  of  title  ms 
not  an  independent  covenant,  but  that  its  performance  was  psrt  of  the  consideFstion 
and  a  condition  precedent  to  the  right  of  the  vendor  to  sue  for  the  puidiafle 
money. 


New  TRIAL  MOTION. 

In  December,  1882,  the  defendant  bought  from  the  plaintiff  an 
allotment  of  land  at  an  auction  sale,  and  signed  the  auctioneer's 
agreement. 

The  principal  conditions  in  the  agreement  were : — (3.)  The 
purchaser  to  pay  down  a  cash  deposit  of  20  percent.,  and  the  balance 
of  the  purchase  money  by  four  equal  yearly  instalments.  (4.) 
The  vendor  vdll  within  a  reasonable  time  after  the  day  of  sale 
prepare  and  deliver  to  the  purchaser  or  his  solicitor  or  the 
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aactioneer  aa  abstract  of  his  title.  (6.)  That  all  objections  which  ^^^- 
under  these  conditions  the  purchaser  can  take  to  the  title  shall  Ooopbr 
be  made  and  delivered  to  the  vendor's  solicitor  within  seven  days  Onxiss. 
from  the  delivery  of  the  abstract,  and  all  objections  not  so  taken 
shall  be  deemed  to  be  waived,  and  within  14  days  from  delivery 
of  the  abstract  the  purchaser  shall  at  his  own  expense  tender  to 
the  vendor  a  conveyance  for  execution.  (10,)  If  the  vendor 
shall  be  unable  or  unwilling  to  remove  any  objection  which  the 
purchaser  shall  be  entitled  to  make  under  these  conditions  the 
vendor  shall  be  at  liberty  to  rescind  the  contract  and  upon 
returning  to  the  purchaser  all  moneys,  bills  and  promissory  notes 
given  by  him  on  account  of  his  purchase,  shall  not  be  liable  to 
any  sum,  damages,  costs,  charges,  or  expenses  whatsoever  incurred 
by  the  purchaser  in  or  about  the  contract.  (13.)  The  purchaser 
shall  be  entitled  to  immediate  possession  upon  signing  the 
contract  and  paying  the  deposit 

The  purchaser  paid  the  deposit  of  20  per  cent.,  and  nothing 
more  was  done  about  the  matter  until  some  seven  or  eight  years 
afterwards,  when  the  plaintiff  brought  this  action  to  recover  the 
balance  of  the  purchase  money  and  interest  The  defendant 
pleaded  that  the  plaintiff  had  not,  vnithin  a  reasonable  time, 
delivered  an  abstract  of  his  title. 

At  the  trial  it  was  admitted  that  no  abstract  had  been  demanded 
or  delivered,  and  a  verdict  was  by  consent  entered  for  the  plaintiff 
with  leave  to  the  defendant  to  move  to  enter  the  verdict ;  and 
this  he  now  did  on  the  ground  that  as  the  plaintiff  never 
delivered  any  abstract  of  title  to  the  defendant  or  his  solicitor  or 
the  auctioneer,  he  could  not  recover  under  the  contract. 

O'Connor  and  Wise,  for  the  defendant.  Before  the  plaintiff 
can  sue  for  an  instalment  of  purchase  money  he  must  shew  that 
he  has  a  good  title  to  the  land  sold  by  tendering  the  abstract. 
The  deposit  is  merely  a  stake  to  abide  till  the  vendor  makes  a 
good  title. 

PriTig  shewed  cause.  The  covenant  to  deliver  the  abstract  is 
an  independent  covenant,  and  not  a  condition  precedent  to  the 
payment  of  the  purchase  money.    The  defendant  relied,  not  on 
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^^^'  the  plaintiff's  performance,  but  on  his  promise  to  perform.  No 
CoopsK  precise  time  is  fixed  for  delivering  the  abstract,  while  the  time 
GiLLiBs.  for  payment  is,  and  if  two  acts  are  provided  for,  one  fixed  in  point 
of  time  and  the  other  not,  the  latter  is  not  a  condition  precedent: 
Pordage  v.  Cole  (1),  Dicker  v.  Jackson  (2),  MaMock  v.  Kinglake  (3), 
Sibihorp  v.  Brunei  (4),  WUks  v.  Smith  (6).  The  agreement  says 
the  abstract  is  to  be  delivered  within  a  reasonable  time,  and  the 
question  is  what  is  reasonable.  There  has  been  no  finding  of  a 
jury  that  it  was  not  delivered  vdthin  a  reasonable  time,  or  rather 
that  if  it  were  delivered  now  that  would  not  be  reasonable.  The 
proper  time  to  deliver  the  abstract  is  when  the  instalments  have 
been  paid  and  the  defendant  is  entitled  to  a  conveyance;  see 
clause  6.  It  was  the  defendant's  duty  to  ask  for  the  abstract, 
and  not  having  done  so  he  cannot  take  the  objection  now  after 
being  in  possession  of  the  land  all  these  seven  or  eight  years. 

O'Connor,  in  reply.  All  my  friend's  cases  turn  upon  the  words 
of  the  particular  contracts  in  respect  of  which  they  arose.  A 
reasonable  time  means  reasonable  with  reference  to  the  object 
and  intention  of  the  parties.  Here  the  object  of  the  contract  is 
clearly  the  purchase  of  land  to  which  the  vendor  can  shew  a  good 
title,  and  as  the  first  instalment  becomes  due  at  the  end  of  a  year, 
the  abstract  must  at  any  rate  be  delivered  before  that  portion  of 
the  purchase  money  is  paid.  Even  if  the  delivery  of  the  abstract 
is  not  a  condition  precedent,  still  it  is  a  most  essential  and 
material  part  of  the  contract,  and  the  failure  of  the  vendor  to 
perform  it  entitles  us  to  treat  the  whole  contract  as  rescinded. 

The  Chief  Justice.  I  confess  that  my  opinion  has  varied 
very  considerably  during  the  course  of  the  argument,  and  at  one 
time  I  thought  that  this  case  was  very  similar  to  that  of  DickeT 
V.  Jackson,  cited  by  Mr.  Bring,  and  that  these  covenants  to  pay 
the  purchase  money  and  produce  the  abstract  of  title  were 
independent  agreements.  However,  after  a  careful  consideration 
of  the  whole  of  the  case  and  the  authorities  referred  to,  I  have 
come  to  the  conclusion  that  in  this  particular  agreement,  in  view 

(1)  1  WmB.  Saond.  319,  e.  (4)  3  Ex.  826. 

(2)  17  L.  J.  C.P.  234.  (6)  10  M.  &  W.  366. 

(3)  10  Ad.  &  El.  60. 
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of  what  was  evidently  the  intention  of  the  pajrties  when  it  was        ^^90. 

made,  the  agreement  or  covenant  that  the  vendor  should  furnish,      Coopbb 

within  a  reasonable  time  from  the  payment  of  the  deposit,  an     Gillies. 

abstract  of  title  to  the  purchaser,  was  a  condition  precedent  to     xho  C.J. 

the  payment  of  the  instalments  by  the  purchaser.     No  doubt 

there  is  great  force  in  the  arguments  of  Mr.  Pring  if  you  look 

strictly  at  the  letter  of  the  document  without  considering  what  it 

was  that  the  parties  intended  to  carry  out.    And  in  looking  at 

the  agreement  with  the  object  of  discovering  that  intention,  the 

first  thing  to  consider  is  what  was  the  purchaser  buying  ?    Land, 

no  doubt,  but  land  to  which  the  vendor  could  make  a  good  title. 

Then,  when  is  the  vendor  to  satisfy  the  purchaser  that  he  can  » 

make  such  good  title  ?    In  my  opinion  as  soon  after  the  sale  as 

it  is  reasonable  to  expect  the  vendor  to.  do  so,  and  before  the  time 

came  for  the  defendant  to  pay  the  first  instalment  of  the  purchase 

money.     The  rule  of  law  is  that  in  agreements  for  purchase  the 

covenants  are  construed  according  to  the  intent  of  the  parties, 

and  they  are  therefore  always  considered  dependent  where  a 

contrary  intention  does  not  appear :    Stugden'a   Vendors  and 

Purchasers,  13th  ed.,  201.   And  it  is  said  by  Sir  James  Mansfield 

in  Smith  v.  Woodhouse  (6),  "  the  true  rule  is  that  it  is  not  the 

emplojrment  of  any  particular  word  which  determines  a  condition 

to  be  precedent,  but  the  manifest  intention  of  the  parties."     And 

again,  Tindal,  C. J.,  in  Stavers  v.  Curling  (7),  says :   "  The  rule 

has  been  established  by  a  long  series  of  decisions  in  modem  times 

that  the  question  of  whether  covenants  are  to  be  held  dependent 

or  independent  of  each  other,  is  to  be  determined  by  the  intention 

and  meaning  of  the  parties  as  it  appears  on  the  instrument  and 

by  the  application  of  common  sense  to  each  particular  case  ; 

to  which  intention  when  once  discovered  all  technical  forms  of 

expression  must  give  way.     And  one  of  the  means  of  discovering 

such  intention  has  been  laid  down  with  great  a,ccuracy  to  be 

this,  that   where    mutual    covenants  go   to   the   whole  of  the 

consideration  on  both  sides,  they  are  mutual  conditions,  the  one 

precedent  to  the  other ;    but  where  the  covenants  go  only  to  a 

part,  there  a  remedy  lies  on  the  covenant  to  recover  damages  for 

the  breach  of  it,  but  it  is  not  a  condition  precedent." 

(6)  2  New.  B.  233.  (7)  3  Bing.  N.C.,  at  368. 
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^^^'  Let  US  therefore  look  at  the  agreement  itself.    (His  Hononr 

^^^^■^     read  the  conditions  of  sale.)    Now  under  these  conditions  if  the 

GnjjKS.     purchaser  makes  some  objection  to  the  abstract  of  title  which  the 

The  O.J.     vendor  does  not  see  i&t  to  get  rid  of,  under  the  10th  clause  it  lies 

with  the  vendor  to  rescind  the  contract  and  return  his  money  to 

the  purchaser.    According  to  Mr.  Pring's  argument  the  abstract 

need  not  be  furnished  till  the  whole  of  purchase  money  has  been 

paid,  four  years  after  the  date  of  sale,  and  that  then  the  vendor 

may  rescind  the  contract  upon  an  objection  being  made  to  the 

title,  the  purchaser  having  been  in  possession  all  these  years,  and 

possibly  having  sold  the  land  to  someone  else,  relying  upon  having 

a  good  title.     It  seems  to  me  that  that  is  not  a  iaii  constnicdon 

to  put  upon  the  contract.     What  the  purchctser  bought  was  land 

the  abstra<ct  of  title  of  which  disclosed  a  good  title,  and  that 

abstract  he  was  to  receive  within  a  reasonable  time  from  the  day 

of  purchase  so  as  to  enable  him,  if  satisfied  with  the  title,  to  enter 

upon  the  land  and  use  it  in  any  way  he  should  see  fit.     It  is 

therefore  clear  to  me  that  the  first  thing  to  be  done  under  the 

contract  after  the  payment  of  the  deposit,  was  the  delivery  of  the 

abstract,  and  that  such  delivery,  within  a  reasonable  time,  iras 

part  of  the  consideration  upon  which  the  purchaser  paid  his 

deposit  and  agreed  to  pay  the  subsequent  instalments.    The 

delivery  of  the  abstract  is  therefore  not  an  independent  covenant, 

I  but  a  condition  precedent  to  the  right  of  the  vendor  to  sue  for 

[  the  instalments.    To  hold  otherwise  would  be  inconvenient,  and 

imjust  to  the  purchaser,  as  he  might  then  be  called  upon  after 

the  lapse  of  seven  or  eight  years  to  pay  for  land  the  title  to  which 

up  to  that  time  he  had  had  no  means  of  investigating. 

WiNDETER  and  FosTEB,  JJ.,  concurred. 

Verdict  set  aside  and  efntered 
for  defevidant 

Attorneys  for  the  plaintiff:  Iceton  Jk  FaithfvJtl. 
Attorneys  for  the  defendant :  Creagh  Jk  WiUiams. 
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In  re  SUTTOR. 

Attorney  and  cUent — Costa — Attorney* s  lien — Fund  in  Court. 

The  so-called  lien  of  an  attorney  upon  moneys  recovered  in  an  action  or  soit 
does  not  extend  beyond  the  costs  of  that<f>articalar  action  or  suit  which  creates 
the  fond. 

An  attorney  has  a  lien  on  all  the  documents  of*  his  client  in  his  possesion  to 
meet  his  general  costs. 

Where  an  action  was  brought  to  recover  damages  for  breach  of  an  award,  and 
100(K.  was  recovered  and  subsequently  paid  into  Court,  and  the  attorney  who 
ftcted  for  the  plaintiff  claimed  a  lien  on  the  fund  in  Court  for  the  costs  of  the 
arbitration  proceedings  as  well  as  the  costs  of  the  action, 

Held  that  the  action  was  a  matter  wholly  apart  and  distinct  from  the  award, 
and  that  therefore  the  attorney  was  only  entitled  to  a  lien  on  the  fund  for  the 
costs  of  the  action. 


1890. 


Nov.  6,  20. 

The  C.J. 
InnesJ. 

and 
Owen  J. 


Bankruptcy  appeal. 

The  facts  of  the  case  were  as  follows : — Certain  disputes  having 
arisen  between  Hylton  Raite  Suttor  (the  bankrupt)  and  F.  H. 
Moore  with  reference  to  the  possession  of  a  run  and  stock 
depasturing  thereon,  and  other  lands,  called  "Tomanbil,"  the  matter 
was  referred  to  the  arbitration  of  Alexander  Gordon,  Q.O. 
During  the  course  of  the  arbitration  Moore  was  ordered  to  deliver 
up  possession  of  "Tomanbil,"  &c.,  on  the  20th  December,  1884. 
Moore  did  not  obey  this  order.  In  consequenee  of  Moore's  refusal 
and  neglect  to  comply  with  this  order,  an  ax^tion  was  commenced 
against  him.  This  action  was  discontinued  in  order  that  a  fresh 
writ  might  be  issued  claiming  further  damages  for  continued 
neglect  and  refusal  to  obey  that  order.  This  action  resulted  in  a 
verdict  for  the  plaintiff  for  1250{.  These  damages  were  reduced 
by  the  Full  Court  to  lOOOi.  H.  R.  Suttor  became  bankrupt,  and 
the  lOOOL  damages  and  costs  in  the  action  were  paid  into  Court. 

The  whole  of  the  fund  in  Court  was  claimed  by  Messra  Creagh 
and  Williams,  who  had  acted  as  attorneys  for  Suttor,  on  the  ground 
that  they  had  a  lien  on  that  fund  for  the  costs  of  the  arbitration 


402  CASES  AT  LAW.  [N.  S.  W,  R. 

^8^'  proceedings  and  both  the  actions.  Previously  to  Suttor's  hank- 
Inre  ruptcy,  he  assigned  all  his  interest  in  the  above  action  to  his 
father.  The  fund  in  Court  was  also  claimed  by  the  official 
assignee  of  Suttor's  estate.  He,  however,  abandoned  his  claim. 
The  trustees  of  Suttor's  father's  will  admitted  that  Messrs.  Creagfa 
and  Williams  were  entitled  to  receive  out  of  the  fund  the<K)sts  of 
the  particular  action  in  which  the  fund  had  been  recovered ;  bnt 
claimed  the  balance,  denying  that  Messrs.  Creagh  and  Williams 
had  any  lien  on  the  fund  for  the  costs  of  the  first  action  and  the 
arbitration. 

An  issue  was  then  directed  to  be  tried  between  Messrs.  Creagh 
and  Williams  and  the  trustees  of  the  will  of  Suttor's  father. 
This  issue  came  on  to  be  tried  on  the  17th  June  before  the 
Judge  in  Bankrv/ptcy,  when  his  Honour  decided  that  Messrs. 
Creagh  and  Williams  were  only  entitled  to  so  much  of  the  fund 
as  admitted,  holding  that  as  attorneys  they  had  no  lien  on  the 
fund  except  as  to  the  costs  of  the  particular  action  in  which  the 
money  had  been  recovered. 

It  was  against  this  decision  that  Messrs.  Creagh  and  Williams 
now  appealed. 

Wise  for  the  appellants.  The  appellants  have  a  lien  on  this 
money,  on  the  general  principle  that  an  attorney  has  a  lien  on  a 
judgment  recovered  for  his  costs. 

[The  Chief  Justice.  That  is  admitted.  The  question  here  is, 
are  the  appellants  entitled  to  a  lien  for  the  costs  incurred  in  the 
arbitration  ?] 

There  is  no  hard  and  fast  rule  that  an  attorney  has  only  a  lien 
for  the  costs  incurred  in  the  particular  action.  It  is  merely  a 
question  of  whether  he  is  entitled  to  the  equitable  interference 
of  the  Court.  The  money  in  Court  must  be  looked  upon  as  if  it 
had  been  paid  into  the  hands  of  the  attorney.  And  if  the  money 
had  been  paid  direct  to  the  appellants,  they  would  have  been 
entitled  to  retain  not  only  the  costs  of  the  action  but  ihe 
whole  costs  of  the  arbitration  proceedings.  An  attorney  has  an 
inherent  equity  to  have  his  costs  paid  out  of  any  fund  recovered 
by  his  exertions,  and  where  money  is  in  Court,  the  Court  will  not 
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part  with  it  until  the  costs  have  been  paid :  Haymea  v.  Cooper  (1).  ^890. 
An  attorney  may  retain  the  amount  of  his  bill  out  of  money  In  re 
coming  into  his  hands.  He  has  a  right  to  be  paid  out  of  moneys 
recovered  by  him.  He  may  stop  it  in  transitu  if  he  can  lay  hold 
of  it,  and  the  Court  will  prevent  its  being  paid  over  without  his 
demand  being  satisfied :  1  Bacon's  Abridgment  304.  It  has 
been  held  that  the  lien  of  the  plaintiffs  attorney  upon  the  debt 
and  costs  recovered  in  the  cause  after  affirmance  upon  a  writ  of 
error  must  be  satisfied  before  the  defendants  were  entitled  to  set 
them  off  against  a  judgment  recovered  by  them  in  another  cause 
against  the  plaintiff,  and  that  the  defendant  was  entitled  to 
include  the  costs  in  error,  inasmuch  as  the  plaintiff  was  not  in  full 
possession  of  his  judgment  until  the  writ  of  error  was  determined: 
Middleton  v.  Hill  (2).  So  in  this  case  Suttor  had  not  full 
possession  of  the  award  until  this  action  had  been  determined. 
In  considering  whether  or  not  an  attorney  is  entitled  to  a  lien, 
the  Court  has  to  consider  how  the  fund  has  been  obtained,  and 
if  it  has  been  recovered  by  the  exertions  of  the  attorney  it  is  only 
right  that  he  should  have  his  reward  out  of  the  fruits  of  those 
exertions.  Where  an  action  was  commenced  and  proceedings 
instituted  by  the  defendants  in  equity  to  restrain  the  action  at  law> 
it  was  held  that  the  attorney  had  a  lien  over  money  paid  under  an 
order  in  the  equity  suit,  both  for  the  costs  of  the  equity  suit  and 
the  common  law  action :  Sympson  v.  Prothero  (3).  He  also 
referred  to  Lucas  v.  Peacock  (4),  In  re  HiUeary  (5),  Barker  v. 
St  QuirUon  (6),  Bozon  v.  BoUand  (7),  HaU  v.  Laver  (8). 

Gordon,  for  the  respondent.  The  money  was  paid  into  Court 
through  there  being  several  different  claimants,  so  that  money 
must  be  considered  as  if  it  is  now  in  Moore's  hands.  This  action 
was  not  brought  to  enforce  the  award,  but  was  an  action  for 
damages  for  breach  of  the  award.  The  action  was  no  part  of  the 
arbitration  proceedings.  The  appellants  would  not  have  been 
justified  in  bringing  the  action  without  further   instructions. 

(1)  33  Beav.  431.  (5)  36  Oh.  D.  262 ;  66  L.J.  Ch.  758 ; 

(2)  1  M.  &  S.  240.  66  L.T.  867 ;  35  W.R.  705. 

(3)  26  L.J.  Eq.  671.  (6)  12  M.  &  W.  441. 

(4)  9  Beavan  177.  (7)  4  Myl.  k  0.  364. 

(8)  1  Hare  671. 
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^^^'  That  is  the  test,  whether  or  not  the  appellants  are  entitled  to  a 
In  re  Hen.  There  is  a  great  difference  between  the  general  lien  which 
an  attorney  has  on  his  client's  documents  and  a  lien  on  a  fund 
realised  in  a  cause.  In  the  latter  case  the  lien  is  confined  to  the 
costs  of  that  cause :  Bozon  v.  BoUand  (7),  Lcmn  v.  Church  (9). 
This  action  was  quite  apart  from  the  award.  The  award  created 
no  fund,  it  merely  ordered  certain  lands  to  be  given  up. 

Wise,  in  reply.  The  action  brought  by  Suttor  against  Moore 
was  the  only  way  in  which  to  enforce  the  award.  Without  the 
award  the  action  could  not  have  been  brought. 

Cur.  adv.  vuU. 

Nov.  20.  On  the  20th  of  November  the  judgment  of  the  CJourt  (The 
Chief  Justice,  Sm  George  Innes,  J.,  and  Owen,  J.)  was 
delivered  by 

The  Chief  Justice.  In  order  to  arrive  at  a  clear  apprehension 
of  the  reasons  upon  which  this  judgment  is.  founded  it  will  be 
necessary  to  state  shortly  the  facts  of  the  case  from  its  initiation. 
It  appears  that  prior  to  the  3rd  of  September,  1883,  three  actions 
were  pending  between  a  Mr.  Moore  and  the  bankrupt,  in  which 
Messrs.  Creagh  and  Williams  were  acting  as  the  solicitors  for  the 
bankrupt.  On  the  3rd  of  September,  1883,  an  order,  by  consent 
of  the  parties,  was  made  by  his  Honour  Mr.  Justice  Inries 
referring  these  actions,  together  with  all  other  matters  in  difference 
and  dispute  between  the  parties,  to  the  arbitrament  and  award  of 
Mr.  Alexander  Gordon,  Q.C.,  who  was  also  to  decide  as  to  the 
right  of  the  bankrupt  to  redeem  certain  property  he  had  mort- 
gaged to  Moore,  and  accounts  were  to  be  taken  as  if  the  bankrupt 
had  commenced  a  suit  for  the  redemption  of  the  mortgaged 
property.  The  arbitration  proceeded,  and  Mr.  Gordon  found  that 
nothing  was  due  from  the  bankrupt  to  Moore;  but,  on  the 
contrary,  there  was  money  due  from  Moore  to  the  bankrupt  He 
then  by  his  award  directed  Moore  to  hand  over  the  mortgaged 
property  to  the  bankrupt  by  a  certain  day.  Moore  disputed  the 
validity  of  this  award,  and  took  steps  to  have  it  set  aside,  and  he 

(9)  4  Madd.  391. 


r 
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did  not  hand  over  the  property  to  the  bankrupt  as  directed.  The  18W» 
award  was  held  to  be  valid,  and  thereupon  the  bankrupt  brought  -^»  ^ 
an  action  against  Moore  for  damages  in  retaining  the  property 
in  his  possession  after  the  day  named  in  the  award.  This  action 
proceeded  to  trial,  and  resulted  in  the  bankrupt  recovering  a 
judgment  for  10002.,  which  sum  has  been  paid  into  the  Bankruptcy 
Court 

Messrs.  Creagh  and  Williams  now  claim  that  this  sum  should 
be  paid  to  them  to  satisfy,  first,  their  costs  of  the  action  in  which 
this  sum  was  recovered ;  and,  secondly,  their  costs  of  the  conduct 
of  the  arbitration.  The  matter  came  on  before  his  Honour  Mr. 
Justice  Manningy  when  it  was  admitted  that  Messrs.  Creagh  and 
Williams  were  entitled  to  their  costs  incurred  in  conducting  the 
action,  and  accordingly  an  order  was  made  for  the  payment  of 
such  costs  when  taxed  aivd  ascertained  out  of  the  moneys  in 
Court.  His  Honour,  however,  held  that  the  costs  of  the  arbitra- 
tion were  not  a  charge  upon  this  fund,  hence  the  appeal.  We 
are  of  opinion  that  his  Honour's  decision  is  right,  and  that  Messrs. 
Creagh  and  Williams  are  not  entitled  to  any  charge  upon  the 
balance  of  the  fund  in  Court,  in  respect  of  their  costs  in  conducting 
the  arbitration. 

It  is  quite  clear  that  this  so-called  lien  of  anr  attorney  upon 
moneys  recovered  in  an  action  or  suit  does  not  extend  beyond  the 
costs  of  the  particular  action  or  suit  which  created  the  fund.  This 
right  of  the  attorney  is  not  to  be  confounded  with  his  right  to 
retain  deeds  and  papers  in  his  possession  to  meet  his  general  costs, 
no  matter  how  occasioned  This  latter  right  is  a  right  of  lien 
properly  so-called.  The  claim  upon  moneys  recovered  is  not  in 
truth  a  lien  (which  right  cannot  exist  without  possession),  but  is 
"merely  a  claim  to  the  equitable  interference  of  the  Court  to  have 
tbat  judgment  held  as  a  security  for  his  debt."  [See  judgment  of 
Pa/rke,  B.,  in  ^Barker  v.  8t  Qwinton  (10).] 

But  then  it  is  contended  in  this  case,  that  without  the  award  the 
action  could  not  have  been  brought,  and  that,  therefore,  the  two 
matters,  the  arbitration  which  gave  rise  to  the  award  and  the 
action  for  not  obeying  this  award,  are  so  insepcutibly  connected 
that  they  amount  to  one  and  the  same  proceeding,  and  that  this 

(10)  12  M.  &  W.  441,  451. 
N.8.W.E.,  VoL  XL,  Law.  AA 
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^^^'  money  should  be  considered  as  being  recovered  in  the  arbitration, 
In  re  j^gt  as  if  the  arbitrator  had  awarded  a  sum  in  respect  of  damages. 
We  do  not  think  this  contention  can  be  maintained ;  the  action  is 
not  the  legitimate  outcome  of  the  award.  Had  the  award  been 
obeyed  as  it  should  have  been,  there  would  have  been  no  action. 
It  is  not  the  award  which  necessitated  the  action,  but  the  contumacy 
of  Mr.  Moore  in  not  obeying  it.  The  action  is  therefore  a  matter 
wholly  apart  and  distinct  from  the  award,  much  more  so,  in  fact, 
than  an  action  for  mesne  profits  is  distinct  from  the  action  of 
ejectment,  which  enables  the  first-mentioned  action  to  be  brought 
The  case  of  SyTnpson  v.  Prothero  (11)  was  much  relied  upon 
by  Mr.  Wise  as  being  an  authority  in  favour  of  Messrs.  Creagh 
and  Williams'  contention ;  when,  however,  that  case  is  examined, 
it  will  be  found  to  differ  widely  from  that  under  consideration, 
and  to  be  no  departure  from  previously  well-established  principles. 
There  the  plaintifl&,  as  solicitors  for  one  Phelps,  had  commenced 
an  action  at  law  against  the  defendant,  who  thereupon  filed  a  bill 
in  equity  to  restrain  the  action ;  the  result  of  this  was  that  the 
plaintiffs  in  equity  were  directed  to  pay  to  the  plaintiffs  at  law  a 
certain  sum  by  way  of  damages  and  costs.  The  solicitors  of  the 
plaintiffs  at  law  then  claimed  to  have  a  lien  upon  this  sum  for  the 
costs  of  the  action  at  law  and  of  the  defence  in  equity.  To  this 
they  were  held  entitled,  and  the  reason  is  given  by  Wood,  V.C., 
as  follows  : — "  In  this  case  the  fund  must  be  considered  as  having 
been  recovered  in  the  action  at  law,  the  suit  in  equity  being  in 
effect  the  defence  to  the  action.  In  truth,  the  order  was  made  in 
the  suit,  but  a  defendant  to  a  suit  cannot  be  entitled  to  recover 
anything  except  by  arrangement.  What  was  done  here  was,  this 
Court,  considering  it  had  complete  jurisdiction,  took  the  whole 
matter  into  its  own  hands,  and  awarded  the  damages  which  the 
defendant  was  seeking  to  enforce  at  law."  It  is  apparent,  there- 
fore, that  the  action  and  suit  were  treated  as  one  proceeding, 
which  resulted  in  the  plaintiff  at  law  recovering  a  sum  of  money, 
upon  which  it  was  quite  just  that  his  solicitors  should  have  a 
charge  for  all  costs  incurred  in  its  recovery. 

The  case  of  Bozon  v,  BoUand  (7)  follows  Lann  v.  Ghurdi  (9), 
and  in  effect  overruled  Worral  v.  Johnson  (12).    This  case  draws 
(11)  26  L.  J.  Eq.  671.  (12)  2  J.  &  W.  214. 
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very  clearly  the  distinction  between  the  right  of  general  lien  ^890. 
upon  documents,  which  right  cannot  be  actively  enforced,  and  the  ^^  ^ 
right  of  special  lien  upon  a  fund  recovered,  which  can  be  actively 
enforced.  This  latter  so-called  lien  is,  however,  shewn  to  exist 
only  in  respect  of  the  costs  of  the  recovery  of  the  fund  in 
question. 

Being  clearly  of  opinion  that  the  arbitration  and  the  action  are 
different  and  disconnected  proceedings,  we  must  hold  that  the 
only  charges  Messrs.  Creagh  and  Williams  can  have  upon  the 
fund  in  question  are  the  costs  incurred  in  its  recovery,  and  thus 
holding,  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
Attorneys  for  the  respondents :  Gape,  Kent  <k  Gaden. 


Ex  parte  SPERRING.  1 890. 

Ifoiter  and  «5nwn<— 20  Vie.  No.  2S—AgreemerU8  Validating  Act  (39  Vic.  No.     ^^'  ^'  ^• 
29) — Corporation— Goai  miner.  The  C.J, 

Windeyer  J. 

A  corporation  may  be  a  master  within  the  meaning  of  the  Mcutera  and  Servants  and 

Act  [20  Vic.  No.  28),  and  as  sach  is  amenable  to  snch  provisions  of  the  Act  as  are      Foster  J. 
applicable  to  corporations. 

The  word  **  persoiv"  may  in  the  same  Act  of  Parliament  in  one  clause  include 
a  corporation,  while  in  another  clause  it  may  not  include  a  corporation. 

A  coal  miner  is  a  servant  within  the  meaning  of  the  Masters  and  Servants  Act. 

Where  in  appending  a  certificate  under  the  Agreements  Validating  Act  the 
person  signing  did  not  "  add  name  of  office,  &c.,"  as  required  by  the  schedule  of 
the  Act, 

Held,  that  as  it  appeared  in  the  body  of  the  certificate  that  the  person  was 
duly  authorised  to  grant  certificates,  the  certificate  sufficiently  complied  with  the 
form  and  effiact  of  the  schedule. 

Held,  also,  that  the  agreement  having  been  re-executed  in  the  colony  under  s.  5 
of  the  Act,  did  not  depend  upon  the  Act  for  its  validity. 

PROHIBrnON. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
Perrott,  P.M.,  Waratah,  and  one  Parton,  manager  of  the  Wallarah 

AA2 
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Spebbikg. 


1890.       Coal  Mining  Company,  to  shew  cause  why  a  prohibition  should 
Ex  parte    not  be  granted  to  restrain  any  further  proceedings  on  a  conviction, 
whereby  one   Sperring  was  convicted  under  section  2  of  the 
Masters  and  Servants  Act  on  the  information  of  Parton  of 
absenting  himself  from  the  service  of  the  Wallarah  Co. 

The  applicant,  a  coal  miner,  had  entered  into  an  agreement  in 
England  to  serve  the  Wallarah  Co.  (a  company  registered  in 
England)  on  its  property  in  this  colony.  The  agreement  was 
witnessed  under  the  Agreements  Validating  Act  (39  Vic.  No.  29) 
by  a  Mr.  Phillips,  but  he,  in  appending  the  certificate  as  set  forth 
in  the  schedule  of  the  Act,  did  not ''  add  name  of  office,  &c."  It 
appeared,  however,  in  the  body  of  the  certificate,  that  he  was  a 
person  authorised  by  the  Governor  and  Executive  Council  to 
grant  certificates.  The  agreement  was  re-executed  by  Sperring 
after  his  arrival  in  this  colony.  The  applicant  having  entered 
the  service  of  the  company  absented  himself  without  reasonable 
cause,  and  was  convicted  under  section  2  of  the  Masters  and 
Servants  Act 

The  rule  nisi  was  granted  on  the  following  grounds : — (1)  That 
the  employer  with  whom  the  contract  of  service  relied  upon  was 
alleged  to  be  entered  into  is  a  corporation,  and  is  not  a  master 
within  the  meaning  of  the  Masters  and  Servants  Act  of  1857. 
(2.)  That  the  said  contract  was  signed  in  England,  and  the  name 
of  the  office  (if  any)  held  by  Mr.  Phillips,  the  person  certifying 
the  said  contract  for  the  purpose  of  the  Agreements  Validatvng 
Act,  is  not  added  after  his  signature  as  required*by  the  said  Act. 

[The  Court  (The  Chief  Justice,  Sir  George  Innes,  J.,  and 
Foster,  J.),  following  R  v.  Merewether  (1),  refused  to  grant  the 
rule  on  the  ground  that  the  applicant  was  a  coal  miner,  and  as 
such  was  not  a  servant  within  the  meaning  of  the  Masters  and 
Servants  Act] 

Balstonf  in  support  of  the  rule.  The  main  point  to  be 
decided  in  this  case  is  whether  a  company  registered  in  England 
can  be  a  master  within  the  meaning  of  the  Masters  and  Servarits 
Act.  In  the  interpretation  clause  (s.  1)  the  word  "  master  "  is  not 
defined  as  including  a  corporation.    In  s.  5  it  is  provided  that  a 

(1)  I  S.C.R.  260. 


VOL.  XI.]  CASES  AT  LAW.  409 

master  making  default  in  paying  his  servant  may  be  imprisoned,       18^- 

it  is  clear  therefore  that  that  section  does  not  apply  to  a  corpora-     Exparu 

Spkbkiii^o. 
tion.    A  corporation  cannot  swear  an  information.     In  s.  11  it  is 

provided  that  a  warrant  may  be  issued  in  the  first  instance  if  it 

be  m€ule  to  appear  on  oath  to  the  satisfaction  of  the  Justice  before 

whom  the  complaint  is  preferred   that  the    complainant  has 

reasonable  cause  for  believing  that  the  defendant  is  about  to 

abscond.     That  cannot  apply  to  a  corporation.    In  the  case  of 

The  Guardians  of  St  Leonards,  Shoreditch  v.  FranJdin  (2),  it 

was  decided  that  a  corporation  cannot  sue  for  penalties  as  a     -  ' 

common  informer  unless  expressly  empowered  by  statute  so  to 

do.    If  a  corporation  cannot  sue  as  a  common  informer  it  cannot 

proceed  under  an  Act  like  the  Masters  and  Servants  Act,  which  is 

gtum-criminal  in  its  character.     The  Court  held  in  K  v.  The 

Redhead  Coal  Co,  (3)  that  the  word  *•'  person  "  in  the  13th  section 

of  25  Vic.  No.  1  does  not  include  a  corporation.    [He  also  referred 

on  that  point  to  the  Fharm/iceutical  Society  v.  The  London  and 

Provincial  SwppLy  Association  (4).] 

The  certificate  is  not  valid,  inasmuch  as  it  does  not  comply  with 

the  requirements  of  the  schedule  to  the  Agreements  Validating 

Act.    It  is  provided  that  a  person  witnessing  an  agreement  must 

sign  his  name  and  add  the  name  of  his  office.     Mr.  Phillips  did  not 

add  the  name  of  his  office^  the  certificate  is  therefore  of  no  value. 

O'Connor  and  Larrib,  for  the  respondents,  were  not  called  upon 
to  argue  the  second  point,  and  after  citing  Boyd  v.  The  Croydon 
Bailv)ay  Co.  (6),  Cortis  v.  The  Kent  Waterworks  Co.  (6),  Phar- 
vuiceiutical  Society  v.  The  London  and  Provincial  Supply 
Association  (7),  and  s.  6  of  the  Ads  Shortening  Act  (16  Vic  No. 
1),  were  stopped. 

Ralston  replied. 

The  Chief  Justice.  In  this  case  the  applicant  for  a  prohibition, 
who  was  convicted  under  section  2  of  the  Masters  and  Servants 
Act,  left  the  employment  of  a  corporation  known  as  the  Wallarah 

(2)  3  C.P.D.  377.  (5)  4  Bing  N.C.  669. 

(3)  7  N.S.W.L.R.  279.  (6)  7  B.  &  C.  314. 

(4)  5  App.  Ca.  867.  (7)  5  App.  Ca.  857. 
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^^^       Coal  Company  contrary  to  his  agreement,  and  if  a  corporation  be 
S^^  MN*     within  the  Masters  and  Servants  Act,  it  is  quite  clear  that  he 
broke  his  contract  within  the  meaning  of  that  Act,  so  as  to  bring 
him  within  the  purview  of  that  section,  which  provides  against  a 
servant  leaving  his  master  without  reasonable  cause. 

The  only  question  for  consideration  under  these  circumstances 
is  whether  a  corporation  is  a  master  within  the  meaning  of  the 
Masters  and  Servants  Act  The  question  is  one  of  very  con- 
siderable importance,  because  if  we  were  to  hold  that  a  corporation 
is  not  a  master  within  this  Act,  then  there  would  be  a  very  large 
body  of  men  in  this  colony  who  would  be  left  without  the  redress 
as  against  their  masters  which  is  afforded  in  a  summary  way  by 
the  Act.  There  are  a  large  number  of  corporations  now  carrying 
on  business  in  the  colony  who  employ  a  very  large  number  of 
servants.  There  are  municipal  corporations,  banking  corporations, 
mining  corporations,  and  corporations  founded  for  many  other 
purposes  which  might  be  mentioned.  After  giving  this  matter  a 
very  great  deal  of  consideration  we  are  all  of  opinion  that  the 
word  master  does  include  a  corporation,  and  that  corporations 
may  be  employers  within  the  meaning  of  the  Masters  and 
Servants  Act,  and  amenable  to  such  provisions  of  that  Act  as  are 
applicable  to  corporations.  There  is  only  one  section  of  the  Act 
in  which  there  is  a  provision  which  is  not  applicable  to  corpora- 
tions, and  that  is  the  5th  section,  which  provides  for  imprisonment 
(corporations,  no  doubt,  cannot  be  imprisoned),  but  every  other 
section  is  applicable  to  corporations ;  and  even  although  corpora- 
tions cannot  be  imprisoned,  full  redress  is  given  to  the  servant 
not  only  against  the  corporation  but  the  agent  or  manager  who 
is  put  forward  by  a  coi-poration  when  employing  its  servants. 
The  word  *'  person  "  which  is  used  in  the  section  under  considera- 
tion is  not  defined  by  the  interpretation  clause,  but  the  word 
master  is  defined  in  the  following  terms,  "The  word  'master' 
shall  extend  to  and  include  all  employers  male  or  female  of 
servants  and  also  agents  superintendents  overseers  or  other 
persons  acting  for  or  on  behalf  of  any  employer ;"  but  it  is  not 
limited  to  those  persons  mentioned  in  the  Act ;  it  includes  all 
employers  who  can  be  masters  within  the  Act.  The  second  section 
of  the  Act  is  in  the  following  terms:   ''If  any  servant  shall 
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contract  with  any  person  to  serve  him  for  any  time  or  in  any  ^^^' 
manner  or  to  perform  for  him  as  such  servant  a  certain  work  at  g^^^^*^ 
a  certain  price  and  shall  not  enter  into  his  service  or  commence 
his  work  according  to  his  contract  (such  contract  being  in  writing 
and  signed  by  the  parties  thereto)  or  if  any  servant  having 
entered  into  such  service  or  commenced  such  work  shall  absent 
himself  therefrom  without  reasonable  cause,  before  the  term  of 
his  contract  shall  have  expired  or  before  the  work  contracted  for 
shall  be  completed  (whether  such  contract  shall  be  in  writing  or 
not  in  writing)  or  shall  neglect  to  fulfil  the  same  or  be  guilty  of 
any  other  misconduct  or  ill -behaviour  in  the  execution  thereof 
such  offender  upon  being  lawfully  convicted  thereof  shall  forfeit" 
&C.  The  question  is  whether  the  word  "  person "  does  include 
corporations.  The  Acta  Shortening  Act  (16  Vic.  No.  1,  s.  6) 
provides  that  the  term  "person"  shall  be  deemed  to  include 
bodies  corporate  as  well  as  individuals,  if  the  context  be  applicable 
thereto ;  but,  independently  of  that,  as  far  back  as  the  time  of 
Lord  Coke,  it  was  held  that  the  word  "  person  "  included  corpora- 
tions as  well  as  individuals.  In  the  Masters  and  Servants  Act 
the  word  "person,"  in  my  opinion,  necessarily  does  include 
corporations. 

The  sole  argument  against  corporations  being  included  in  this 
Act  is  founded  upon  a  reference  to  the  5th  section  of  the  Act. 
No  doubt  one  portion  of  that  section  does  not  include  corporations ; 
but  that  being  admitted,  it  does  not  establish  the  proposition  that 
every  other  portion  does  not  refer  to  corporations. 

I  think  the  cases  cited  by  Mr.  O'Connor  clearly  establish  this 
principle  that  a  corporation  is  included  in  an  Act  of  Parliament 
under  the  term  "person"  unless  the  Act  of  Parliament  has 
reference  to  something  which  a  corporation  cannot  do  at  common 
law ;  but  where  the  things  provided  for  can  at  common  law  be 
done  by  a  corporation,  then  corporations  are  included.  In  the 
case  of  Cortis  v.  The  Kent  Waterworks  Co,  (8),  Mr.  Justice  Bayley 
in  his  judgment  (at  p.  331)  said : — "  But  assuming  that  they 
cannot  enter  into  a  recognizance,  yet  if  they  are  persons  capable 
of  being  aggrieved  by  and  appealing  against  a  rate,  I  should  say 
that  that  part  of  the  clause  which  gives  the  appeal  applies  to  all 

(8)  7  B.  &  C.  314. 
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^890.  persons  capable  of  appealing,  and  that  the  other  part  of  the  clause, 
Ex  parte  which  requires  a  recognizance  to  be  entered  into,  applies  only  to 
those  persons  who  are  capable  of  entering  into  a  recognizance, 
but  is  inapplicable  to  those  who  are  not."  Then  in  the  same  case 
Mr.  Justice  Littledale  (at  p.  337)  said: — "Where  an  Act  of 
Parliament  directs  a  thing  to  be  done  which  it  is  impossible  for  a 
corporation  to  do,  but  which  other  persons  may  do,  and  another 
act  which  a  corporation  as  well  as  others  can  do,  then  the 
corporation  will  be  excused  from  doing  the  thing  which  it  cannot 
do,  and  will  be  compelled  to  do  the  act  which  it  is  capable  of 
doing."  In  Boyd  v.  Croydon  Railway  Co,  (9),  the  principle  is 
established  that  the  word  "person"  may  in  the  same  Act  of 
Parliament  in  one  clause  include  corporations,  while  in  another 
clause  it  may  not. 

In  the  case  of  The  Pharmaceutical  Society  v.  The  London  and 
Provincial  Supply  Association  (10),  Lord  Blackburn  thus  lays 
down  the  law  applicable  to  statutes  where  the  point  now  before  the 
Court  arose  : — "  I  am  quite  clear  about  this,  that  whenever  you 
can  see  that  the  object  of  the  Act  requires  that  the  word '  person ' 
shall  have  the  more  extended  or  the  less  extended  sense,  then, 
whichever  sense  it  requires,  you  should  apply  the  word  in  that 
sense,  and  construe  the  Act  accordingly."  We  have  therefore 
to  apply  our  common  sense,  and  ascertain  from  the  language  used 
what  the  object  of  the  statute  was  and  what  it  was  the  Legislature 
meant  Did  the  Legislature  mean  in  passing  this  statute  to 
exclude  corporations  and  all  persons  engaged  by  corporations? 
The  statute,  it  must  be  remembered,  was  passed  as  much  in  favour 
of  servants  as  of  masters,  giving  the  former  a  very  summary 
remedy  for  the  recovery  of  their  wages  and  affording  them  other 
redress.  This  being  so,  can  it  be  contended  that  the  Legislature 
intended  to  exclude  corporations  and  leave  their  servants  without 
redress  ?  Looking  at  the  purview  of  the  statute  and  taking  a 
common  sense  view  of  it,  it  is  impossible  to  say  that  the 
Legislature  intended  any  such  thing.  In  order,  therefore,  to 
carry  out  the  object  of  the  Legislature  the  word  "person" 
requires  to  be  read  in  an  extended  sense  large  enough  to  embrace 
corporations. 

(9)  4  Bing.  N.C.  669.  (10)  5  App.  Ca.  857. 


The  C.J. 


VOL  XI.]  CASES  AT  LAW,  413 

As  to  the  second  ground,  that  the  person  signing  the  certificate  ^^^' 
of  the  contract  under  the  Agreements  Validating  Act  did  not  add  -^  I'cw^ 
the  name  of  his  office  after  his  signature,  as  provided  in  the 
schedule  to  the  Act,  we  think  the  certificate  sufficiently  complies 
with  the  form  and  efiect  of  the  schedule  within  the  meaning  of 
section  1  of  the  Act.  It  would  no  doubt  have  been  better  if  the 
person  signing  had  added  "  name  of  office,  &c,"  but  in  this  case  it 
appears  in  the  body  of  the  certificate  that  the  person  who  signed 
the  certificate  was  a  person  duly  authorised  by  the  Governor  and 
Executive  Council  to  grant  certificates  under  the  Act. 

Independently  of  that,  it  appears  that,  under  the  5  Ai  section  of 
the  Agreements  Validating  Act,  the  applicant  confirmed  the 
agreement  after  his  arrival  in  the  colony ;  and  that  being  so,  that 
would  get  rid  of  any  objection  to  the  agreement  on  the  ground 
that  the  certificate  was  not  sufficient. 

For  these  reasons  we  are  of  opinion  that  the  rule  must  be 
discharged. 

WiNDEYER,  J.,  and  Foster,  J.,  concurred. 

Rule  discharged  with  costs* 

Attorney  for  the  applicant :  Thompson,  Newcastle. 
Attorney  for  the  respondent :  William  Roberts, 


\ 
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Nov,  24,  25. 

December  12.  -^^/^^^^wm— Z»6«^ll  F»c  No,  13,  8.  6— i^oM^ify  q/  newspaper  proprietor-^ 

Cfross  negligence. 
The  C.J. 

Innea  J.  The  proprietor  of  a  newspaper  is  civilly  responsible  for  the  pablication  of  every 

fV^^  T       ^^^  ^  ^  paper,  whether  published  with  or  without  his  knowledge. 

In  order  to  support  a  plea  under  s.  6  of  11  Vic.  No.  13,  if  a  libel  be  published 
without  the  proprietor's  knowledge  when  he  was  absent  from  his  office,  it  is 
incumbent  upon  him  to  prove  not  only  absence  of  gross  negligence  on  his  own  part, 
but  also  on  ti^  part  of  those  in  whose  hands  he  elects  to  leave  the  conduct  of  his 
paper. 


Foster  J, 


New  trial  motion. 

This  was  a  libel  action  brought  by  the  plaintiff  against  the 
defendant,  the  proprietor  and  publisher  of  a  newspaper  called  the 
Northern  Argus.  The  libel  complained  of  was  in  a  letter  written 
by  one  Ryan,  and  published  in  the  defendant's  paper. 

The  defendant  pleaded  under  6th  section  of  11  Vic.  No.  13  as 
follows: — "That  the  alleged  libel  was  contained  in  a  public 
newspaper  ordinarily  published  at  intervals  not  exceeding  one 
week,  called  the  Northern  Argus,  and  was  inserted  in  such 
newspaper  without  actual  malice  and  without  gross  negligence, 
and  at  the  earliest  possible  opportunity  after  the  commencement 
of  this  action  the  defendant  inserted  in  such  newspaper  an 
apology  ior  the  said  libel  according  to  the  statute  in  such  case 
made  and  provided,  and  the  defendant  brings  into  Court  the  sum 
of  61.  6s.  by  way  of  amends  for  the  injury  sustained  by  the 
plaintiff  by  the  publication  of  the  said  libel,  and  says  that  the 
said  sum  is  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect 
thereof." 

The  facts  of  the  case  fuUy  appear  in  the  judgment  of  the  Chief 
Justice, 

At  the  trial  before  Sir  George  Innes,  J.,  the  jury  found  a 
verdict  for  the  defendant. 

On  the  4th  August  a  rule  nisi  for  a  new  trial  was  granted  on 
the  following  ground : — Tliat  there  was  no  evidence  that  the  libel 
was  published  without  gross  negligence. 
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Barton,  Q.O.,  and  Tarleton,  for  the  plaintiff,  in  support  of  the       1890. 
rule.    The  only  point  to  be  decided  in  this  case  is,  whether  there      Levibn 
was  any  evidence  of  absence  of  gross  negligence  on  the  part  of       Fox. 
the  defendant.     The  defendant  relies  on  the  evidence  contained 
in  a  letter  written  to  the  plaintiff's  attorney,  in  which  it  is  stated 
that  the  libel  was  inserted  in  the  paper  whilst  the  defendant  was 
away  from  Narrabri,  and  that  he  had  no  personal  knowledge  of 
the  matter.    That  is  not  sufficient  evidence ;  he  should  have  gone 
further  and  shewn  that  the  person  in  charge  was  a  competent 
person  to  act  in  the  capacity  of  editor,  and  also  that  that  person 
was  not  actuated  by  malice  in  publishing  the  letter.    The  libel 
raises  the  presumption  of  negligence,  and  it  is  for  the  defendant 
to  rebut  that  presumption. 

Coken,  for  the  defendant,  shewed  cause.  This  point  is  not 
open  to  the  plaintiff  at  this  stage  of  the  c€ise,  as  he  did  not  ask 
the  Judge  at  the  trial  to  rule  that  there  was  no  evidence  to 
support  the  plea.  If  he  had  asked  the  Judge  and  the  Judge  had 
refused,  then  this  point  might  have  been  open  to  him.  There  is 
no  ground  taken  that  the  verdict  was  against  evidenca 

[The  Chief  Justice.  Is  not  this  ground  equivalent  to  the 
ground  that  the  verdict  is  against  evidence  ?] 

If  the  Court  is  of  that  opinion  I  shall  not  argue  that  point  any 
further.  The  question,  then,  is,  is  there  any  evidence  on  which 
the  jury  were  entitled  to  find  a  verdict  for  the  defendant  ?  There 
was  no  evidence  that  the  libel  was  inserted  with  gross  negligence ; 
there  may  have  been  evidence  of  negligence,  but  that  is  not 
sufficient.  The  words  of  the  Act  (11  Via  No.  13,  s.  6)  are  gross 
negligence.  Some  effect  must  be  given  to  the  word  "gross."  The 
Legislature  must  have  meant  by  that  term  something  more  than 
ordinary  negligence.  There  are  three  degrees  of  negligence: 
Coggs  V.  Bernard  (1). 

[Foster,  J.     Does  not  gross  negligence  mean  great  negligence? 

[Sir  George  Innes,  J.    It  seems  to  me  that  it  is  unnecessary 
to  go  into  the  question  of  degrees  of  negligence.    Surely  gross 
(1)  Smith's  Leading  Cases,  8th  ed.  vol.  L  199  ;  9th  ed.  201. 
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1890.       negligence  means,  as  Mr.  Justice  Foster  has  pointed  out,  greaJi, 
I-KviEN     negligence.] 


V, 

Fox. 


Although  the  Court  may  come  to  the  conclusion  that  the 
defendant  was  negligent,  it  will  not  be  warranted  in  sajdng  that 
the  defendant  was  grossly  negligent.  It  is  clear  that  the  defen- 
dant had  no  personal  knowledge  of  the  libel,  and  in  order  to 
render  him  liable  he  must  have  personal  knowledge. 

[Sir  George  Innes,  J.  But  the  onus  is  on  the  defendant  to 
shew  absence  of  negligence.] 

I  should  submit  not  if  it  were  necessary :  Smith  on  Negligence^ 
2nd  ed.,  p.  245. 

[The  Chief  Justice.  Suppose  the  Act  had  said  "without 
negligence,"  how  could  you  shew  that  the  article  had  been 
inserted  without  negligence  ?] 

I  have  not  considered  that  point. 

[The  Chief  Justice.  But  is  not  that  the  point  that  you  have 
got  to  consider  ?] 

I  submit  not.  I  have  only  to  consider  the  question  of  gross 
negligence.  There  was  evidence  that  the  defendant  had  nothing 
to  do  with  the  insertion  of  the  article.  He  had  left  his  editor  in 
charge.  Surely  the  jury  were  justified  in  assuming  that  the 
editor  was  a  man  capable  of  performing  his  duties  as  such.  It  is 
not  suggested  that  there  was  any  actual  malice  on  the  defendant's 
part.  "Without  actual  malice  and  without  gross  negligence" 
must  mean  without  personal  malice  and  without  j>eraonal 
negligence.  A  man  may  be  a  proprietor  of  a  paper  so  large  that 
it  would  be  impossible  for  him  to  supervise  the  whole  paper; 
surely  in  such  a  case  he  could  not  be  said  to  be  guilty  of  gross 
negligence,  if  a  libel  was  inserted  in  his  paper. 

[The  Chief  Justice  referred  to  The  Queen  v.  Hdbrook  (2).] 

The  question  of  negligence  or  no  negligence  is  for  the  jury. 

(2)  3  Q.B.D.  60 ;  4  Q.6.D.  42. 
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[The  Chief  Justice.    That  is  provided  there  is  some  evidence       ^s^* 

on  which  they  can  act.]  Lbvikn 

Fox. 
There  was  some  evidence  in  this  case ;  there  is  evidence  that 

the  defendant  was  away,  and  that  he  left  an  editor  in  charge  of 

the  paper. 

Barton,  Q.C.,  in  reply.  There  being  a  presumption  of  gross 
negligence,  the  defendant  has  wholly  failed  to  rebut  that  presump- 
tion. The  evidence  that  the  defendant  was  away  and  that  he  left 
someone  in  charge  merely  carries  the  case  a  step  further,  and  he  was 
bound  to  shew  that  the  person  in  charge  was  not  grossly  negligent. 
He  cited  CoUmm  v.  Patmore  (3),  Wilson  v.  Brett  (4),  Orill  v. 
The  Oeneral  Iron  Screw  Collier  Co,  (6),  Beale  v.  The  South  Devon 
Bailway  Co,  (6). 

The  Chief  Justice.  We  are  all  satisfied  that  there  must  be  a 
new  trial,  but  as  the  point  raised  seems  to  be  entirely  new,  we 
will  deliver  a  written  judgment. 

On  12th  December  the  reserved  judgment  of  the  Court  (The     Dec.  12. 
Chief  Justice,  Sir  George  Innes,  J.,  and  Foster,  J.)  was 
delivered  by 

The  Chief  Justice.  This  was  an  action  of  libel,  brought  by 
the  plaintiff,  a  solicitor  of  this  Court,  against  the  defendant,  who 
was  the  proprietor  and  publisher  of  a  newspaper  called  the 
Northern  Argvs.  The  libel  complained  of  was  in  a  letter  written 
by  one  Ryan,  and  published  in  the  defendant's  paper.  It  appeared 
that  Ryan  had  brought  an  action  against  the  plaintiff  for 
Diligence  as  an  attorney,  in  which  case  a  verdict  passed  for  the 
present  plaintiff.  Ryan  being  annoyed  at  this  wrote  tlie  letter 
in  question,  which  beyond  all  question  was  grossly  defamatory, 
and  which  letter  the  defendant  admitted,  in  the  apology  herein- 
after referred  to,  contained  statements  reflecting  on  the  plaintiff's 
character  which  were  untttie  and  without  foundation.  In  this 
action  the  defendant  pleaded  under  the  6th  section  of  the  11  Via 
No.  13  to  the  effect  that  the  libel  complained  of  was  inserted  in 

(3)  1  Cr.  M,  &  R.  73.  (5)  1  L.R.  C.P.  600. 

(4)  11  M.  &  W.  113  ;  12  LJ.  Ex.  264.        (6)  11  L.T.  184;  12  W.B.  1116. 


418  CASES  AT  LAW.  [N.  S.  W.  R. 

^8^-       the  paper  without  actual  malice,  and  without  gross  negligence ; 
Lbvikn      that  he  had  at  the  earliest  opportunity  after  action   brought 

Fox.  inserted  in  the  said  paper  a  full  apology  for  the  libel,  and  paid 
The  C.J.  ^^^  Court  a  sum  of  money  by  way  of  amends.  Issue  having 
been  joined,  which  had  the  eflfect  of  denying  the  whole  of  the 
plea,  the  case  came  on  for  trial  before  his  Honour  Mr.  Justice 
Innes  and  a  jury  of  four,  when  a  verdict  was  returned  for  the 
defendant. 

At  the  trial,  apparently  with  the  object  of  proving  that  the 
apology  was  not  published  at  the  earliest  opportunity  after  action 
brought,  the  plaintiff  put  in  evidence  a  correspondence  which  had 
passed  between  the  defendant's  attorney  and  the  plaintiff's 
attorney.  Amongst  this  correspondence  was  a  letter  which  was 
dated  March  21, 1890,  in  which  the  defendant's  attorney  forwarded 
a  copy  of  the  proposed  apology.  The  letter  contained  the  following 
passages: — "As  a  matter  of  fact  Mr.  Fox  was  absent  from 
Narrabri  when  the  letter  waa  published,  and  knew  nothing 
whatever  of  it."  Also,  "  I  trust  you  will  consider  this  sufficient, 
as  the  defendant  had  personally  nothing  to  do  with  the  letter." 
His  editor,  in  his  absence,  allowed  Ryan  to  correct  by  this  letter 
what  he  (Ryan)  complained  of  as  an  unfair  statement,  copied  by 
defendant's  paper  from  the  Sydney  Daily  Telegraph.  The 
defendant  called  no  evidence,  but  relied  upon  this  letter  as 
establishing  the  allegation  in  the  plea  that  the  libel  complained 
of  was  inserted  without  gross  negligenca 

It  is  quite  apparent  from  the  note  of  his  Honour's  summing-up 
to  the  jury,  that  he  was  of  opinion  that  the  letter  of  the  2l8t  of 
March,  1890,  was  not  sufficient  evidence  to  support  the  allegation 
in  the  plea ;  he,  however,  left  the  question  with  a  strong  expression 
of  his  opinion  to  the  jury.  The  jury,  nevertheless,  found  for  the 
defendant,  and  by  so  doing  found  that  each  of  the  allegations 
contained  in  the  plea  was  proved.  A  rule  was  thereupon  obtained 
calling  upon  the  defendant  to  shew  cause  why  this  verdict  should 
not  be  set  aside,  upon  the  ground  that  there  was  no  evidence  that 
the  libel  was  published  without  gross  negligence. 

It  was  argued  by  Mr.  Cohen,  on  behalf  of  the  defendant,  that 
the  gross  negligence  mentioned  in  the  6th  section  of  the  Act  must 
be  some  act  of  gross  negligence  personally  committed  or  soffered 
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by  the  defendant,  and  as  the  letter  of  the  21st  of  March  stated^      1890. 
that  at  the  time  of  publication  the  defendant  was  absent  and      Levisn 
knew  nothing  of  the  libel,  the  jury  were  entitled  to  believe  these        Fox. 
statements,  and,  therefore,  the  allegation  in  the  plea  was  proved,    j*^^  ^j 
Also,  that  as  the  letter  stated  that  the  defendant's  editor  inserted 
the  letter,  the  jury  were  entitled  to  infer  that  this  editor  was  a 
competent  person,  and,  therefore,  the  defendant  was  not  liable. 
And  lastly,  he  contended,  even  assuming  that  negligence  might 
be  inferred  from  the  publication  of  a  document  so  defamatory 
and  false  as  that  in  question,  yet  it  was  a  question  for  the  jury 
to  say  whether  such  negligence  was  gross  within  the  meaning  of 
the  Act. 

Before  the  passing  of  the  6th  and  7th  Yic.  cap.  96,  commonly 
known  as  Lord  CamphdUa  Act,  and  which  our  Act  11  Vic.  No.  13 
incorporates,  there  was  no  distinction  between  the  criminal  and 
civil  liability  of  the  publisher  of  a  libel ;  his  criminal  liability  in 
such  a  case  was  in  fact  treated  as  an  exception  from  the  general 
rule  that  a  man  cannot  be  criminally  responsible  unless  it  be 
shewn  that  he  has  a  guilty  mind.  Accordingly,  in  a  case  where 
it  was  shewn  that  the  accused,  although  the  proprietor  of  a  paper, 
resided  entirely  in  the  country,  took  no  part  in  the  conduct  of  it, 
and  that  it  was  conducted  by  another  person  without  any 
interference  on  his  part.  Lord  Kenyon  said,  "  he  was  clearly  of 
opinion  that  a  proprietor  of  a  newspaper  was  answerable 
criminally  as  well  as  civilly  for  the  acts  of  his  servants  or  agents, 
for  misconduct  in  the  conducting  of  a  newspaper :"  Hex  v.  Walter 
(7).  So,  in  Colbum  v.  Patmore  (8),  where  the  proprietor  of  a 
newspaper  having  been  convicted  and  punished  by  the  infliction 
of  a  fine,  upon  a  charge  of  publishing  a  criminal  libel  which  had 
been  inserted  in  his  paper  by  his  editor  without  his  knowledge, 
brought  an  action  against  his  editor  for  the  damage  he  had 
sustained  by  reason  of  the  prosecution,  it  was  held  that  he  could 
not  recover,  inasmuch  as,  having  committed  a  criminal  act,  he 
ooold  not  be  permitted  to  recover  compensation  against  a  person 
who  had  acted  jointly  with  him  in  the  commission  of  the  crime. 
In  that  case,  at  page  77,  Mr.  Baron  Alderaon  said,  "  A  master  is 
presumed  to  authorise  the  insertion  of  a  libel ;  in  other  cases  the 
(7)  3  £0p.  2L  (8)  1  Cr.  M.  &  R.  73. 
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1890.       master  is  not  presumed  to  authorise  the  wilful  act  of  his  servant 
Lkvikn      in  committing  a  tort.    Does  not  the  proprietor  of  a  newspaper 

Fox.        give  authority  to  the  editor  to  publish  everything,  libellous  or 
The  C.  J.     ^^t  ^    Does  not  such  a  general  authority  cover  the  publication  of 
a  libel?" 

Such  was  the  law  until  the  passing  of  Lord  CampbeWa  Act, 
the  7th  section  of  which,  referring  to  criminal  liability  only, 
allowed  an  accused,  under  the  plea  of  not  guilty,  to  prove  that 
the  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  that  the  publication  did  not  arise  from  want  of 
due  care  or  caution  on  his  part  (see  11th  section  of  our  Act).  No 
statute  has  in  this  respect  affected  the  civil  liability  for  the 
publication  of  a  libel  "  The  employer  is  liable  civilly  for  a  libel, 
not  upon  the  presumption  of  authority,  but  by  virtue  of  the 
maxim,  'respondeat  superior,'  which  on  grounds  of  policy  and 
general  convenience  puts  the  master  in  the  same  position  as  if  he 
had  done  the  wrong  himself:"  [per  Lush,  J.,  in  The  QxuenY. 
Hclhrook  (9),  at  p.  51].  We  may  add  that  it  would  be 
intolerable  were  it  otherwise.  It  would  lead  to  the  employment 
of  irresponsible  persons,  and  in  every  case  the  plaintiff,  however 
grossly  libelled,  would  be  liable  to  defeat  where  the  defendant 
proved  that  the  libel  in  question,  although  published  by  his 
servants  in  his  newspaper,  was  so  published  without  his  express 
authority  or  knowledge 

The  6th  section  of  the  11  Vic  No.  13,  which  is  the  same  as  the 
6th  and  7th  Vic.  cap  96,  sec.  2,  was  passed  for  the  protection  of 
newspaper  proprietors  when  sued  civilly  for  a  libel  They  may 
answer  such  an  action  by  a  plea  under  this  section,  which  is  in 
effect  a  plea  of  payment  of  amends  into  Court ;  but  in  order  that 
such  a  plea  of  payment  shall  have  effect,  the  defendant  must 
plead,  and  must  prove,  four  several  matters :  First,  that  the  libel 
was  inserted  in  the  paper  without  actual  malice.  Secondly,  that 
it  was  inserted  without  gross  negligence.  Thirdly,  that  before 
the  commencement  of  the  action,  or  at  the  earliest  opportunity 
afterwards,  the  defendant  inserted  in  his  paper  a  iuU  apology. 
Fourthly,  that  the  amends  paid  into  Court  are  sufficient  to  satisfy 
the  plaintiff  for  the  injury  sustained  by  him  from  the  publication 
of  the  libel    Now,  in  this  case,  and  so  far  as  the  past  trial  is 

(9)  4  Q.B.D.  42. 


r 
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concerned,  the  defendant  may  be  taken  to  have  proved  to  the       1890. 
satisfaction  of  the  jury  the  first,  third,  and  fourth  of  the  above      Lbvikn 
matters.     The  jury  also  found  that  he  had  proved  the  second.        Fox. 
We  are,  however,  of  opinion  that  they  had  no  evidence  whatever,     xhe  C.J. 
not  even  a  scintilla  of  evidence,  before  them  to  justify  such 
finding.     The  law  in  civil  cases  being  that  which  we  have  stated 
it  to  be,  it  follows  that  the  defendant  is  fully  liable  for  the 
publication  in  question,  although  he  knew  nothing  of  it.     There- 
fore, a  statement  that  it  was  published  by  his  editor  in  his  absence, 
and  without  his  knowledge,  is  in  law  equivalent  to  a  statement 
that  it  was  published  by  himself,  and  such  statement  does  not 
afford  any  evidence  affecting  this  question  of  negligence.      It 
amounts  to  nothing  more  than  an  admission  of  publication.    As 
the  proprietor  of  a  newspaper  is  civilly  responsible  for  the 
publication  of  every  libel  in  his  paper,  whether  published  with  or 
without  his  knowledge :  so,  if  he  intends  to  rely  upon  the  defence 
afforded  him  by  the  6th  section  of  the  Defamation  Act,  it  is 
incumbent  upon  him  to  prove  the  absence  of  gross  negligence, 
not  only  on  his  own  part,  but  also  on  the  part  of  those  in  whose 
hands  he  elects  to  leave  the  conduct  of  his  newspaper. 

There  was  here  absolutely  no  such  evidence,  nor  any  evidence 
upon  this  issue,  the  onus  of  proving  which  lay  upon  the  defendant. 
It  follows,  therefore,  that  the  finding  of  the  jury  in  favour  of  the 
defendant,  without  any  evidence  to  support  such  finding  having 
been  placed  before  them,  cannot  be  sustained.  The  verdict  is, 
therefore,  set  aside,  not  because  it  is  against  the  weight  of  evidence, 
but  because  there  is  no  evidence  upon  which  it  can  be  supported. 
We  had  no  doubt  at  the  close  of  the  plaintiff's  case  but  that  the 
verdict  must  be  set  aside.  Seeing,  however,  that  there  hsLS  been 
no  decision,  so  far  as  we  can  ascertain,  upon  the  question  of  gross 
n^ligence,  as  referred  to  in  the  6th  section  of  the  Act,  we  thought 
it  right  to  reserve  judgment.  The  rule  to  set  aside  the  verdict  is 
accordingly  made  absolute,  with  costs.  The  costs  of  the  former 
trial  to  abide  the  event 

Ride  ahaolute  with  costs. 

Attorney  for  the  plaintiff:  8.  Stewart. 

Attorneys  for  the  defendant :  Beehag  &  Simpson  (agents  for 
M'Donald). 
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^^^'  Ex  parte  CAMERON. 

November  1.  Masters  and  servants— 20  Vie.  No,  28,  «.  2—Confyraet  of  hiring— Chnstruetwn  of 
The  C.J.  written  documents— Ineonsieteney, 

Wtnaeyer  J.  ^  shearer,  a  member  of  a  trade  union,  having  been  called  oat  on  strike,  and 
Foster  J.  baving  thereupon  left  his  master^s  employ,  was  convicted  under  s.  2  of  the 
Masters  and  Servants  Act  (20  Vic.  No.  28)  of  absenting  himself  from  his  master^s 
employ  without  reasonable  cause.  He,  together  with  other  shearers,  had  been 
engaged  under  the  following  agreement : — **  The  said  shearers  doth  each  of  them 
hereby  engage  to  shear  and  to  continue  shearing  from  day  to  day  until  the  whole 
of  the  sheep,  the  property  of  the  said  sheepowner,  are  shorn  subject  to  and  in 
accordance  with  the  following  terms  and  conditions."  One  of  the  oonditioDi 
being  "  that  in  case  any  shearer  leave  he  shall  be  paid  in  full  for  all  sheep  shorn 
by  him,"  subject  to  certain  penalties.  It  was  contended  on  an  application  for  a 
prohibition  that  notwithstanding  the  Masters  and  Servants  Act,  under  that 
condition  the  shearer  was  at  liberty  to  leave  when  he  pleased. 

Held,  that  he  was  properly  convicted,  inasmuch  as  the  word  "  leave "  in  the 
agreement  meant  legally  leave,  or  leave  with  the  master's  consent,  and  that,  if  it 
meant  that  the  shearer  might  leave  of  his  own  accord,  it  was  repugnant  to  the 
first  part  of  the  agreement,  and  must  therefore  be  rejected. 

In  construing  written  documents,  if  different  parts  are  inconsistent  with  each  other, 
effect  should  be  given  to  that  part  which  is  calculated  to  carry  into  effect  the  real 
intention  of  the  parties,  and  that  part  which  would  defeat  it  should  be  rejected. 

Prohibition. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
certain  Magistrates  at  Deniliquin,  and  Alexander  M'Laurin,  to 
shew  cause  why  a  writ  of  prohibition  should  not  be  issued 
restraining  them  from  proceeding  on  a  certain  order  or  conviction 
whereby  Alexander  Cameron,  a  shearer,  was  convicted  under 
section  2  of  the  Masters  and  Servants  Act  (20  Vic.  No.  28)  (1) 

(1)  20  Vic.  No.  28,  B.  2: — ''Ifanyser-  writing  or  not  in  writing)     .... 

vant  shall  contract  with  any  person  to  such  offender,  upon  being  lawfully  cob- 

servehimforanytime.orinanymanner.or  victed  thereof,  shall  forfeit  and  pay  any 

to  perform  for  him  as  such  servant  a  sum  of  money  not  exceeding  10<.,  and 

certain  work  at  a  certain  price,  and  shall  in  default  of  payment  the  same  shall  be 

not  enter  into  his  service  or  commence  levied  by  distress  and  sale  of  the  goods 

his  work  according  to  his  contract  (such  and  chattels  of  the  offender,  and  in  case 

Contract  being  in  writing  and  signed  by  no    sufficient    distress    can    be    found 

the  parties  thereto) ;  or  if  any  servant,  whereon  to  levy  the  fine  and  costs  the 

having    entered  into  such  service,   or  offender    shall  be  imprisoned  for  any 

commenced    such    work,    shall    absent  period  not  exceeding  14  days,  or  in  lien 

himself   therefrom  without  reasonable  thereof,  at  the  discretion  of  t&e  ooii- 

cause  before  the  term  of  his  contract  victing  Justices,    such    offender    shall 

shall  have  expired,  or  before  the  work  forfeit  the  whole  or  such  part  of  the 

contracted    for   shall    be   completed  wages  then  due  as  the  said  Josttoes  may 

(whether    such    contract   shall    be    in  think  fit." 
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It  appeared  that  Alexander  Cameron  was  a  member  of  the  ^890. 
Amalgamated  Shearers*  Union,  and  that  he,  together  with  other  Sx  parte 
shearers,  had  entered  into  M'Laurin's  employ  under  the  following 
agreement : — **  ....  Whereby  the  said  shearers  doth  each 
of  them  hereby  engage  to  shear  and  to  continue  shearing  from 
day  to  day  until  the  whole  of  the  sheep,  the  property  of  the  said 
sheepowner,  are  shorn,  subject  to  and  in  accordance  with  the 
following  terms  and  conditions: — 1.  That  the  price  of  shearing 
wethers,  ewes  and  lambs  (including  ram  lambs),  be  at  the  rate  of 
iOs.  per  hundred  for  all  such  sheep  shorn ;  rams  at  the  rate  of 
40«.  per  hundred  for  all  rams  shorn  ....  9.  That  no 
shearer  shall  be  permitted  to  absent  himself  from  his  work 
(sickness  excepting),  without  the  permission  of  the  manager,  and 
on  no  pretence  bring  any  intoxicating  liquor  on  to  the  station,  or 
use  any  obscene  language  while  engaged  in  shearing,  subject  to  a 
fine  of  28,  6d.  for  each  offence,  the  amount  of  fine  to  be  paid  to 
nearest  hospital.  10.  That  in  case  any  shearer  leave  or  is 
discharged  before  the  completion  of  shearing  he  shall  be  paid  in 
full  for  all  sheep  shorn  by  him,  but  shall  be  charged  ISs.  per 
week  for  his  board  and  lodging,  cook's  remuneration  included, 
such  sum  to  be  deducted  from  amount  due  to  him  and  placed  to 
credit  of  shearers'  mess  account.  12.  That  on  demand  the  said 
sheepowner  shall  pay  to  any  of  the  said  shearers  any  sum  not 
exceeding  50  per  centum  of  the  amount  due  over  and  above  one 
week's  earnings  at  the  time  of  such  demand.  13.  That  in  case 
any  shearer  refuses  to  comply  with,  or  break  the  terms  of  this 
agreement  ....  he  may  be  at  once  discharged,  but  shall 
be  entitled  to  full  pay  for  the  number  of  sheep  shorn  by  him  up 
to  the  time  of  such  discharge,  subject  to  penalties  hereinbefore 
provided  for."  The  other  provisions  of  the  agreement  are 
immaterial,  as  far  as  this  case  is  concerned. 

While  Cameron  was  shearing  for  M'Laurin,  a  strike  amongst 
tlie  shearers  occurred,  and  Cameron  was  called  out  by  the 
Amalgamated  Shearers*  Union,  and  he  thereupon  left  his  master's 
employ.  M'Laurin  then  prosecuted  him,  and  he  was  convicted 
and  fined  under  section  2  of  the  Masters  cmd  Servants  Act  for 
absenting  himself  from  his  master's  service  without  reasonable 
eanse  before  the  term  of  his  contract  had  expired. 

BB2 
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^^^'  The  rule  nisi  was  granted  on  the  following  grounds : — 

Ex  parte         1,  That  in  accordance  with  the  terms  and  conditions  of  the 
Cameron. 

agreement  Alexander  Cameron  was  entitled  to  leave  at  any  time 

before  the  completion  of  shearing  without  giving  any  notice  to 

his  master,  subject  only  to  the  charge  specifically  provided  for  in 

clause  10  of  the  agreement. 

2.  That  the  adjudication  or  decision  of  the  Magistrates  was 

erroneous  and  against  evidence. 

Want,  Q.C.,  Heydon,  and  Addison,  in  support  of  the  rula 
Under  the  agreement  which  the  shearer  signed  he  was  at  liberty 
to  leave  his  master's  employ,  subject  to  the  penalties  provided  in 
the  agreement  itself.  The  Magistrate  in  this  case  was  carried 
away  by  the  circumstances  surrounding  the  case.  He  was  led 
away  by  the  fact  of  all  the  shearers  of  the  union  suddenly 
leaving  their  masters'  employ,  and  what  he  considered  the  moral 
breach  of  the  agreement.  There  is  no  doubt  that  if  only  one 
shearer  had  left  his  master's  employ  he  would  not  have  been 
convicted.  The  Court  has  now  to  look  upon  the  case  apart  from 
all  its  surroundings.  Clause  10  of  the  agreement  provides  that 
in  case  a  shearer  leave  he  shall  be  paid  in  full  for  all  sheep  shorn, 
but  shall  be  charged  188.  a  week  for  his  board  and  lodging. 
Although  no  doubt  such  a  general  leaving  as  occurred  was  not 
contemplated  between  the  parties  when  this  agreement  was 
entered  into,  still,  inasmuch  as  under  the  agreement  a  shearer  was 
entitled  to  leave  (subject  to  the  penalties  provided  in  the 
agreement)  he  could  not  be  prosecuted  under  the  MaMers  and 
Servants  Act  for  breach  of  the  agreement  Clause  13  provides 
that  if  the  shearer  breaks  the  agreement  he  is  to  be  paid 
in  full  for  all  sheep  shorn.  That  provision  was  inserted  to 
do  away  with  the  harsh  and  unjust  provision  of  sec.  2  of  the 
Masters  and  Servants  Act,  under  which  a  servant  is  liable  to  have 
all  his  wages  due  forfeited.  There  is  no  doubt  that  under  this 
agreement  the  master  might  discharge  the  shearer  at  a  moment's 
notice,  and  if  so^  why  should  not  the  shearer  be  equally  at  liberty 
to  go  at  a  moment's  notice  ?  "  Leave  "  in  clause  10  cannot  mean 
leave  with  the  master's  consent  If  it  did  mean  that,  it  would  be 
useless  and  meaningless,  for  a  servant  is  always  at  liberty  to  leave 
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his  master's  employ  with  his  master's   consent.     In  the  same       ^^W. 

clause  provision  is  made  for  the  servant  leaving  and  the  master     Sxparu 

dischar^ng.    The  shearer  has  a  right  to  leave  whenever  he  pleases, 

and  the  master  has  the  right  to  discharge  the  shearer  whenever 

he  pleases.    If  there  is  any  inconsistency  between  the  first  part 

of  the  agreement,  which  provides  that  the  shearers  are  to  continue 

shearing  from  day  to  day  until  the  whole  of  the  sheep  afe  shorn, 

and  clauses  10  and  13,  then,  inasmuch  as  the  first  part  is  "  subject 

to  the  following  conditions,"  the  latter  part  must  prevail  over  the 

first  part 

PUcher,  Q.C.,  and  Wise,  for  the  respondent,  were  not  heard. 


The  Chief  Justice.  This  is  a»  application  to  make  absolute 
a  rule  nisi  calling  upon  certain  Mi^strates  at  Deniliquin,  and 
Alexander  M'Laurin,  of  Morocco  station,  to  shew  cause  why  a 
prohibition  should  not  be  issued  to  restrain  them  from  proceeding 
further  upon  an  order  made  by  the  Magistrates  against  the 
applicant  Cameron.  The  Magistrates  imposed  a  penalty  upon  the 
applicant  under  the  second  section  of  the  Masters  and  Servants 
Act  on  the  ground  that,  having  entered  into  M^Laurin's  service, 
he  absented  himself  therefrom  without  reasonable  cause  before 
the  term  of  his  contract  had  expired. 

The  facts  of  the  case  are  as  follows : — The  applicant,  together 
with  a  number  of  other  men,  entered  into  a  contract,  in  writing, 
with  a  certain  firm  called  M'Laurin  Brothers,  of  Morocco  station, 
to  shear  sheep  under  terms  which  I  shall  presently  read.  Both 
from  the  evidence  given  on  behalf  of  the  complainant  in  the 
Magistrates'  Court  and  also  by  the  present  applicant,  who  was 
fined  in  the  Magistrates'  Court,  it  appears  that  all  these  men  left 
work  at  once  in  consequence  of  their  having  been  told  to  do  so 
by  some  combination  or  union  of  men  to  which  they  belonged. 
They  do  not  appear  to  have  had  any  reason  tor  leaving,  beyond 
the  fact  that  they  were  called  out  by  this  union.  In  other  words, 
there  was  what  was  commonly  known  in  popular  language  '*  a 
strike." 

Mr.  Wa/nt  has  very  properly  admitted  that  this  shearers'  agree- 
ment was  not  intended  to  meet  the  case  of  a  strike,  but  was 
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^^^'       intended  to  prevent  disputes  arising  between  owners  of  stations 
Ex  parte     and  those  employed  in  shearing  upon  their  stations. 

UAMEBON.  ^  ,  ,  •i»i« 

Now,  m  order  to  arrive  at*a  proper  interpretation  of  this 
agreement,  we  must  first  of  all  endeavour  to  find  out  what  was 
the  intention  of  both  employers  and  employed  when  they  entered 
into  it.  Apparently  the  intention  was  not — and  this  is  conceded 
by  Mr.  Want — ^that  all  the  men  were  to  leave  on  strike.  The 
agreement  was  not  meant  to  meet  a  case  of  this  sort;  so 
that  the  fact  of  a  strike  taking  place,  and  the  men  leaving  at 
once  was  not  within  the  contemplation  of  the  parties  when  this 
agreement  was  entered  into ;  on  the  contrary,  it  was  thought  that 
this  agreement  would  avoid  any  occurrence  of  that  descriptioa 

If,  indeed,  the  leaving  mentioned  in  the  10th  clause  of  the 
agreement  refers  to  such  a  leaving  as  took  place  in  this  case,  then 
we  must  consider  whether  the  clause  in  which  the  word  appears 
is  not  so  inconsistent  with  the  prior  part  of  the  agreement,  and 
repugnant  to  the  evident  intention  of  the  parties,  that  it  must  be 
altogether  rejected  by  the  Court  in  determining  what  the  agree- 
ment was  which  the  parties  entered  into. 

The  first  portion  of  the  agreement  is  in  these  terms: — ^*'An 
agreement  made  and  entered  into  this  day  between  Alexander 
M'Laurin  of  Morocco,  hereinafter  called  the  sheepowner,  of  the  one 
part,  and  the  several  parties  or  persons  whose  names  are  set  out 
and  signatures  subscribed  in  the  schedule  hereto  hereinafter  called 
the  said  shearers,  of  the  other  part.  Whereby  the  said  shearers 
doth  each  of  them  hereby  engage  to  shear  and  to  continue 
shearing  from  day  to  day  until  the  whole  of  the  sheep,  the 
property  of  the  said  sheepowner,  are  shorn,  subject  to  and  in 
accordance  with  the  following  terms  and  conditions: — (l)That 
the  price  of  shearing  wethers,  ewes,  and  lambs  (including  ram 
lambs),  be  at  the  rate  of  20^.  per  hundred  for  all  such  sheep  shorn ; 
rams  at  the  rate  of  40^.  per  hundred  for  all  rams  shorn ;  money 
to  be  paid  by  cheque  on  local  banks  or  exchange  allowed  on  net 
amount  earned."  Now,  taking  those  two  clauses  together,  it  is 
evident  that  the  agreement  on  the  part  of  the  shearers  was  to 
shear  from  day  to  day,  and  continue  shearing  until  the  whole  of 
the  sheep  of  this  particular  sheepowner  were  shorn,  and  next  that 
the  sheepowner  was  to  pay  for  the  service  so  rendered  iOs.  per 
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100  for  all  aheep  shorn  (other  than  rams)  and  rams  at  the  rate  of        ^^^* 
40«.  per  100.    It  was  evidently  the  intention  of  the  parties  that    ^^^^ 
the  whole  of  the  sheep  should  be  shorn. 

Then  the  10th  clause  of  the  agreement  provides  "  that  in  case 
any  shearer  leave  or  is  discharged  before  the  completion  of 
shearing,  he  shall  be  paid  in  full  for  all  sheep  shorn  by  him,  but 
shall  be  charged  18«.  per  week  for  his  board  and  lodging,  cook's 
remuneration  included,  such  sum  to  be  deducted  from  amount  due 
to  him  and  placed  to  credit  of  shearers'  mess  account."  Now, 
what  is  the  meaning  of  the  word  "  leave  "  in  that  clause  ?  The 
Court  must,  in  order  to  give  that  clause  a  reasonable  construction 
— ^and  one  that  is  not  inconsistent  with  the  other  portion  of  the 
agreement — ^hold  that  "  leave  "  in  that  clause  means  legally  leave, 
or  leave  with  the  consent  of  the  sheepowner.  We  can  quite 
conceive  a  number  of  cases  in  which  a  man  might  find  it  incon- 
venient to  himself  to  continue  at  work,  and  in  such  cases  if  an 
employer  were  just  to  the  man  he  would  give  him  permission  to 
leave.  This  being  an  indivisible  contract,  it  is  clear  on  the  other 
hand  that  if  the  man  left  without  the  consent  of  the  employer 
he  would  forfeit  everything.  If  the  clause  provides  that  the 
shearer  can  leave  with  consent,  then  he  is  entitled  to  say,  "  You 
have  given  me  permission  to  go  and  I  am  entitled  to  be  paid  for 
all  the  sheep  I  have  shorn." 

Now,  with  respect  to  the  second  question,  supposing  the 
construction  of  the  clause  is  that  every  man  may  leave  whenever 
he  sees  fit.  If  one  man  can  leave  all  can  leave,  and  see  what 
inconvenience  would  be  brought  about  by  that.  They  might, 
after  shearing  a  certain  number  of  sheep,  and  then  seeing  that 
the  squatter  would  have  a  difficulty  in  getting  other  men,  say 
"in  future  we  require  408.,  60«.,  or  51.  per  hundred,  otherwise  we 
intend  to  leave."  In  other  words,  it  would  be  absolutely  incon- 
sistent with  the  meaning  of  this  agreement,  which  is  to  shear 
the  whole  of  the  sheep  for  a  certain  price.  « That  is  the  leading 
feature  of  the  agreement ;  that  is  what  controls  the  whole  agree- 
ment If,  then,  this  clause  be  inconsistent  with  the  rest  of  the 
agreement,  what  is  the  law  ?  It  is  that  if  the  second  or  subsequent 
clause  of  an  agreement  is  repugnant  to  the  first  it  must  yield  to 
the  first.  On  this  point  I  find  in  Bacon's  Abridgment  (1),  under 
(1)  5th  Ed.  Vol  IV.,  p.  177. 
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^^^'  the  title  of  "  Leases,"  the  following : — *'  If  one  mi^es  a  lease  far 
JBxparu  iQ  years  at  the  will  of  the  leHSor,  this  is  a  good  lease  for  10  years 
certain,  and  the  last  words  are  void  for  repugnancy."  That 
shews  that  where  the  last  words  of  an  agreement  are  repugnant 
to  the  first,  the  latter  govern  the  clause.  The  case  of  WaUcer  v. 
GUea  (2)  also  bears  upon  this  point  of  construction.  In  that 
case  there  was  a  demise  in  a  deed  of  mortgage  by  the 
mortgagee  to  the  mortgagors  at  a  fixed  rent,  and  that  was  held 
to  be  repugnant  to  the  other  provisions  of  the  deed,  and  the  Court 
consequently  disregarded  that  altogether.  In  that  case  Chief 
Justice  WiLde  said  (p.  702) : — "  And  as  the  different  parts  of  the 
deed  are  inconsistent  with  each  other,  the  question  is,  to  which 
part  effect  ought  to  be  given.  There  is  no  doubt  that,  applying 
the  approved  rules  of  construction  to  this  instrument,  effect 
ought  to  be  given  to  that  part  which  is  calculated  to  carry  into 
effect  the  real  intention,  and  that  part  which  would  defeat  it 
should  be  rejected  ;  and  so  construing  the  deed,  the  Court  is  of 
opinion  that  the  latter  part,  importing  a  present  demise  of  the 
premises  at  the  rent  of  2001.  a  year,  cannot  have  that  effect 
without  defeating  the  intention  of  the  parties."  So  in  a  case  of 
FumivaZ  v.  Coombes  (3),  where  the  defendants  being  church- 
wardens, and  overseers  of  the  poor  of  the  parish,  were  sued  on  a 
covenant  whereby  they  covenanted  for  themselves  successors  and 
assigns  to  pay  a  certain  sum  to  the  plaintiff,  and  in  the  same  deed 
there  was  a  proviso  that  they  were  not  to  be  personally  liable. 
Tindal,  C.  J.,  said, "  Looking  at  the  proviso  it  is  utterly  inconsistent 
with  the  covenant;  therefore,  if  the  defendants  have  entered  into 
a  covenant  which,  to  any  extent,  binds  them  personally,  this 
proviso  is  at  variance  with  such  covenant,  and  consequently  must 
be  rejected  as  repugnant,  according  to  the  authorities  cited."  In 
Squire  v.  Ford  (4)  at  57  the  same  principle  is  laid  down : — "  1 
pass  over  tiie  general  and  leading  principle  that  the  intent  of  the 
parties  shall  prevail  as  far  as  by  law  it  may  ;  and  further,  that 
Courts  will  be  anxious  so  to  construe  the  law  as  to  give  effect  to 
that  intent,  provided  it  do  not  contravene  any  fundamental  rules 
of  the  policy  of  the  law.     If  a  deed  can  therefore  operate  two 

(2)  6  G.B.  662.  (4)  9  Hare  47. 

(3)  5  M.  &  G.  736  ;  6  ScoU  N.R.  522;  12  L.J.  C.P.  266;  7  Jar.  399. 
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I  ways,  one  consistent  with  the  intent  and  the  other  repugnant  to        ^^90. 

h  it.  Courts  will  be  ever  astute  so  to  construe  it  as  to  give  effect  to  the    ^^  P^"^ 

Camebon. 
I  intent;  and  the  construction,  I  need  not  add,  must  be  made  on  the 

I  entire  deed."    The  case  of  Owyn  v.  The  Neath  Canal  Navigation        ®    '  ' 

I  Go,  (5)  is  also  an  authority  to  the  same  effect,  in  which  KeUy, 

I  C.B.  (at  p.  215),  said,  ''  The  result  of  all  the  authorities  is  that 

I  when  a  Court  of  law  can  clearly  collect  from  the  language  within 

\  the  four  corners  of  a  deed,  or  instrument  in  writing,  the  re^il 

intentions  of  the  parties,  they  are  bound  to  give  effect  to  it  by 
supplying  anything  necessarily  to  be  inferred  from  the  terms 
used,  and  by  rejecting  as  superfluous  whatever  is  repugnant  to 
the  intentions  so  discerned." 

The  intention  which  I  discern  from  a  consideration  of  this 
agreement  is  that  the  whole  of  these  sheep  were  to  be  shorn  by 
the  persons  who  signed  the  agreement,  and  that  they  were  to  be 
paid  a  certain  sum.  If  the  10th  clause  means  that  these  men 
were  to  be  at  liberty  to  leave  whenever  they  saw  fit,  notwith- 
standing the  1st  clause  of  the  agreement,  then  it  is  repugnant  to 
the  former  clause,and  upon  the  rules  laid  down  for  the  construction 
of  such  agreements  the  10th  clause  must  be  rejected  altogether  as 
repugnant  to  the  former,  which  must  prevail.  For  these  reasons 
I  think  the  rule  must  be  discharged. 

WiNDEYER,  J.  I  am  entirely  of  the  same  opinion.  When  this 
matter  was  brought  before  me  on  the  motion  for  the  rule  nisij  it 
then  appeared  to  me  that  it  would  be  very  difficult  for  the 
applicant  to  maintain  his  contention  that  the  shearers  had  a  right 
to  leave  at  any  time  in  the  face  of  the  words  contained  in  the 
first  part  of  the  contract,  which  provide  that  the  whole  of  the 
sheep,  the  property  of  the  sheepowner,  are  to  be  shorn.  It  was 
represented  to  me,  however,  that  a  large  number  of  cases  depended 
upon  this,  and  therefore  I  thought  it  as  well  that  the  matter 
should  be  brought  before  the  Court. 

The  conclusion  at  which  the  Chief  Justice  has  arrived  is  the 

conclusion  which  I  thought  my  learned  colleagues  would  come  to 

when  the  matter  was  first  before  me  on  the  motion  for  the  rule 

nisi.    The  contract  is  an  entire  contract,  indivisible  in  its  nature, 

(5)  L.R.  3  Ex.  209. 
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^^^*       providing  for  the  shearing  of  all  the  sheep  on  the  run,  and  the 
^^^     10th  clause  appears  to  me  to  be  altogether  repugnant  to  the 


Windeyer  J. 


provisions  of  the  first  part  of  the  contract.  One  of  the  most 
prominent  features  of  an  indivisible  contract  is  that  unless  the 
whole  work  contracted  for  is  done,  the  person  doing  the  work  is 
not  entitled  to  payment  for  any  portion  of  the  work  which  he 
has  already  done. 

The  construction  I  put  upon  the  contract  is  that  if  the  shearer 
leaves  with  the  consent  of  his  employer  he  is  entitled  to  be  paid 
for  the  work  he  has  done,  which  is  very  right  and  proper ;  but 
this  being  an  indivisible  contract,  if  the  shearer  leaves  without 
permission  he  forfeits  payment  for  the  sheep  already  shorn.  A 
shearer  has  no  right  under  the  10th  section  to  leave  of  his  own 
will,  whether  the  ground  upon  which  he  leaves  is  reasonable  or 
not. 

Foster,  J.  I  entirely  concur.  I  think  the  construction  put 
upon  the  agreement  by  my  learned  colleagues  is  the  only  one 
which  is  reasonable  and  in  accordance  with  natural  justice.  I 
think  if  it  were  otherwise,  not  only  could  the  shearers  put  the 
masters  to  great  inconvenience  and  loss  by  suddenly  leaving  their 
employment,  but  the  master  himself  might  use  the  ^agreement  as 
a  means  of  inflicting  injustice  upon  the  men  if  he  were  so  unfair 
as  to  desire  it. 

The  Chief  Justice  has  laid  down  the  principles  so  clearly 
which  should  be  followed  in  the  construction  of  such  a  document 
as  that  now  before  the  C!ourt  that  it  is  unnecessary  for  me  to  repeat 
them,  and  I  entirely  concur  with  his  conclusions.  I  think  that 
no  other  construction  could  be  placed  upon  the  agreement  than 
that  the  10th  clause  is  limited  to  the  shearers  leaving  reasonably 
and  with  reasonable  cause. 

Rule  discharged  with  costs. 


Attorneys  for  the  applicant :  Slattery  <k  Hey  don. 

Attorneys  for  the  respondent:   Cope  <fc  King,  in  conjunction 
with  Villeneuve'Smith  &  Dawes,  agents  for  Laman. 


r 
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DAVIES  V.  DYER.  1890. 


October  dO. 


Foster  J. 


Matter  and  servcMt^BmpUyyers  LiabOUy  Act,  1886  (50  Vic,  No,  8),  «.  1  (1)  and  (4), 

and  «.  2  (1)  and  {2)—NegUgence'-Demurrer,  The  C.J. 

Windeyer  J, 
A  coant  framed  ander  s.  1,  sab-s.  1,  of  the  JBmplayera  lAability  Acty  1886,  in  bad       „^^^ 
unless  it  oontains  an  allegation  of  negligence  either  in  the  employer  or  someone 
entnuted  by  him  with  seeing  that  the  works,  &c.,  are  in  proper  condition. 

A  count  framed  under  s.  1,  sub-s.  4,  of  that  Act  is  bad  unless  it  contains  an 
allegation  that  the  injury  resulted  from  some  impropriety  or  defect  in  the  rules, 
by-laws,  or  instructions — [s.  2,  sub-s.  2]. 

Demurrer. 

Declaration.  For.  that  the  plaintiff  was  employed  by  the 
defendant  as  a  painter  to  do  certain  work  for  the  defendant  upon 
certain  scafiblding  constructed  by  the  defendant  for  that  purpose, 
which  said  scaffolding  was,  by  the  negligence  and  default  of  the 
defendant,  constructed  unsafely  and  with  improper  and  defective 
materials,  and  was  in  an  unsafe  condition  and  unfit  for  the 
purpose  aforesaid,  which  the  defendant  well  knew,  but  of  which 
the  plaintiff  was  ignorant,  and  by  reason  of  the  premises  while 
the  plaintiff  was  so  employed  as  such  painter  tks  aforesaid  upon 
the  said  work  upon  the  said  scaffolding  the  said  scaffolding  broke 
and  gave  way,  and  thereby  the  plaintiff  was  thrown  to  the 
ground,  and  his  leg  was  broken,  and  he  was  permanently  injured 
and  rendered  unfit  for  work,  and  has  incurred  great  loss  and 
expense  for  nursing,  medicine,  and  medical  attendance,  and  has 
been  otherwise  greatly  injured. 

2.  .  .  .  For  that  at  the  time  of  the  grievances  hereinafter 
alleged,  and  within  six  months  before  the  commencement  of  this 
action,  the  plaintiff  was  a  workman  within  the  meaning  of  the 
Employera*  LiahUity  Act  of  1886,  and  by  reason  of  the  defects 
in  the  state  and  conditions  of  the  ways,  works,  machinery  and 
plant  used  in  the  business  of  the  defendant,  personal  injury  was 
caused  to  the  plaintiff,  whereby  the  plaintiff  suffered  the  injuries, 
loss,  and  damage  in  the  first  count  mentioned  as  therein  set  forth. 

[Demurrer  to  the  second  count,  on  the  grounds: — 1.  That 
the  second  count  discloses  no  cause  of  action,  inasmuch  as  it  does 
not  appear  thereupon  that  the  alleged  defects  arose  from  the 
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^890.       negligence  of  the  defendant  or  that  of  any  person  for  whose 

Davies      negligence  the  defendant  was  liable.     2.  That  the  said  count 

Dyer.       does  not  allege  that  the  said  alleged  defects  arose  from  or  had 

not  been  discovered  or  remedied  owing  to  the  negligence  of  the 

defendant  or  some  person  appointed  by  him  to  look  after  the 

said  ways,  works,  and  machinery.] 

5.  For  that  ....  and  by  reason  of  the  acts  and  omissions 
of  a  person  in  the  service  of  the  defendant  done  and  made  in 
obedience  to  the  rules  and  by-laws  of  the  defendant  personal 
injury  was  caused  to  the  defendant  whereby    .    .    . 

[Demurrer  to  the  fifth  count  on  the  grounds : — 1.  That  the 
said  count  discloses  no  ground  of  action,  inasmuch  as  there  is  no 
allegation  therein  of  negligence  in  the  defendant  or  any  person 
for  whose  acts  the  defendant  is  alleged  to  be  liable.  2.  That 
the  said  count  does  not  allege  that  the  said  alleged  injury  resulted 
from  any  impropriety  or  defect  in  the  said  rules  or  by-laws.] 

6.  .  .  .  For  that  .  .  .  and  by  reason  of  the  acts  and 
omissions  of  a  person  in  the  service  of  the  defendant  done  and 
made  in  obedience  to  particular  instructions  given  by  a  person 
delegated  with  the  authority  of  the  defendant  in  that  behalf 
personal  injury  was  caused  to  the  plaintiff  whereby    .    .    . 

[Demurrer  to  the  sixth  count  on  the  grounds : — 1.  That  the 
said  count  discloses  no  cause  of  action,  inasmuch  as  there  is  no 
allegation  of  negligence  in  the  defendant  or  any  person  for  whose 
acts  the  defendant  is  alleged  to  be  liable.  2.  That  the  said  count 
does  not  allege  that  the  said  alleged  injury  resulted  from  any 
impropriety  or  defect  in  the  said  instructions.] 

O'Connor  and  Lamb,  for  the  defendant.  The  second  count  is 
bad,  inasmuch  as  there  is  no  allegation  of  negligence.  This  count 
is  framed  under  sub-s.  1  of  s.  1.  By  that  section  the  workman 
is  entitled  to  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  he  had  not  been  a  workman  in  case  he 
receives  personal  injury  caused  "  by  reason  of  any  defect  in  the 
ways,  works,  machinery,  or  plant  connected  with  or  used  in  the 
business  of  the  employer."  Then  s.  2,  sub-s.  1,  provides  that  the 
workman  shall  not  be  entitled  to  any  compensation  under  Uie 
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Act  unless  the  defect  arose  from  or  had  not  been  discovered  or       1890. 
remedied  owing  to  the  negligence  of  the  employer  or  some      Davirs 
person  in  his  service.    Those  two  sections  must  be  read  together,       Dteb. 
and  in  order  to  entitle  the  plaintiff  to  any  compensation  under 
the  Act  there  must  be  negligence  on  the  part  of  the  defendant. 

[The  Chief  Justice.  There  is  no  doubt  about  that,  the 
question  is  whether  negligence  should  Be  pleaded.] 

Taking  those  two  sections  together,  the  only  right  of  action  the 
plaintiff  has  is  for  negligence,  and  that  must  be  alleged. 
The  fifth  and  sixth  counts  are  framed  under  s.  1,  sub-s.  4. 

[The  Chief  Justice.  Why  should  negligence  be  alleged  when 
there  is  an  allegation  of  an  omission  ?] 

That  sub-section  must  be  read  with  s.  2,  sub-s.  2,  and  even  if 
there  need  be  no  specific  allegation  of  negligence,  there  must  be 
an  allegation  that  the  injury  arose  from  some  impropriety  or 
defect  in  the  rules. 

There  was  no  appearance  for  the  plaintiff. 

The  Chief  Justice.  I  think  the  defendant  is  entitled  to 
judgment  on  the  second,  fifth,  and  sixth  counts  of  the  declaration. 
The  second  count  is  framed  under  sub-s.  1  of  s.  1  of  the 
Employers  Liability  Act,  1886.  That  sub-section  provides  that 
"where  .  .  .  personal  injury  is  caused  to  a  workman  by 
reason  of  any  defect  in  the  state  or  condition  in  the  ways,  works, 
machinery,  or  plant  connected  or  used  in  the  business  of  the 
employer  .  .  .  the  workman  .  .  .  shall  have  the  same 
right  of  compensation  and  remedies  against  the  employer  as  if  the 
workman  had  not  been  a  workman  of  nor  in  the  service  of  the 
employer  nor  engaged  in  his  work."  But  that  sub-section  must 
be  read  with  the  proviso  contained  in  sub-s.  1  of  s.  2.  Under 
that  sub-section  the  workman  is  not  entitled  to  the  remedy  given 
in  sub-s.  1  of  s.  1  "  unless  the  defect  therein  mentioned  arose  from 
or  had  not  been  discovered  or  remedied  owing  to  the  negligence 
of  the  employer  or  of  some  person  in  the  service  of  the  employer 
and  entrusted  by  him  with  the  duty  of  seeing  that  the  ways, 
works,  and  machinery  or  plant  were  in  proper  condition."  Now, 
in  this  case  there  is  no  allegation  either  of  negligence  on  the  part 
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^8^'       of  the  employer  or  any  person  entrusted  by  him  with  the  duty  of 

Davixs      seeing  that  the  ways,  works,  and  machinery  or  plant  were  in 

Dtbb.       proper  condition.   That  negligence  is  a  necessary  element,  without 

The  C.J.     which  a  workman  is  not  entitled  to  any  remedy,  and  that  the 

defect  in  the  condition  of  the  machinery  must  be  such  as  to  shew 

negligence  in  the  employer,  is  clearly  established  by  the  case  of 

Walsh  V.  Whiteley  (1).     1  think  it  is  also  clear  that  the  plaintiff 

should  allege  negligence.     That  being  so,  the  second  count  is  bad, 

inasmuch  as  it  does  not  allege  negligence  on  the  part  of  the 

employer  or  some  person  in  the  service  of  the  employer  and 

entrusted  with  the  duty  of  seeing  that  the  ways,  &c.,  were  in 

proper  condition. 

With  respect  to  the  fifth  count,  that  is  framed  under  sub-a  4 
of  s.  1.  That  sub-section  entitles  the  workman  to  a  remedy 
against  his  employer  when  the  injury  is  caused  "  by  reason  of  the 
act  or  omission  of  any  person  in  the  service  of  the  employer,  done 
or  made  in  obedience  to  the  rules  or  by-laws  of  the  employer,  or 
in  obedience  to  particular  instructions  given  by  any  person 
delegated  with  the  authority  of  the  employer  in  that  behalf." 
But  the  second  sub-section  of  s.  2  provides  that  the  workman 
shall  not  be  entitled  to  his  remedy  under  sub-s.  4  of  s.  1  ''  unless 
the  injury  resulted  from  some  impropriety  or  defect  in  the  rules, 
by-laws,  or  instructions  therein  mentioned."  It  seems  to  me, 
reading  those  two  sub-sections  together,  that  no  cause  of  action 
arises  unless  there  is  some  impropriety  or  defect  in  the  rules  and 
by-laws.  The  fifth  count  is  therefore  bad,  as  it  does  not  allege 
any  impropriety  or  defect  in  the  rules  or  by-laws. 

The  sixth  ground  is  also  framed  under  sub-s.  4  of  s.  1,  and 
the  same  argument  applies  to  that  count.  It  is  therefore  bad, 
inasmuch  as  there  is  no  allegation  of  any  impropriety  or  defect 
in  the  instructions. 

WiNDEYER,  J.,  and  Foster,  J.,  concurred. 

Jtidgment  for  the  defendant 
on  the  second,  fifth,  and 
sixth  coun^ts. 

Attorney  for  the  defendant :  H.  Bingham  ThoToas. 
(1)  21  Q.B.D.  371. 
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MACKAY  V,  McCarthy. 

1890. 


Orwm  Lands  Act  (63  Vic,  No,  21),  8S.  7,  27  {Z)'^AppecU—Discreti(m-~Frontage.    November  13. 

Where  the  Land  Board  has  wrongly  exercised  its  discretion  there  is  an  appeal       Inne«  J. 
to  the  Land  Court.  and 

The  Land  Board  allowed  an  application  (which  was  made  by  virtue  of  an     ^^f^^*'- 
original  conditional  purchase  situated  on  one  side  of  one  of  the  main  rivers  of  the 
colony)  for  an  additional  oonditional  purchase  on  the  opposite  side  of  the  river, 
and  the  Land  Court  on  appeal  disallowed  the  application. 

Held  (on  a  case  stated  under  s.  8  (6)  of  the  Land  Act  of  1889),  that  under  s.  27 
(3)  there  was  a  discretionary  power  vested  in  the  Land  Board,  subject  to  appeal 
to  the  Land  Court,  and  that  the  Supreme  Court  could  not  question  the  decision  of 
the  Land  Ourt  on  the  facts. 

Appeal  from  the  Land  CJourt. 

This  was  an  appeal  under  53  Vic.  No.  21,  s.  8,  sub-s.  6. 

The  special  case  stated  by  the  Land  Court  was  in  the  following 
terms: — ''This  was  an  appeal  against  the  disallowance  of  an 
additional  conditional  purchase  applied  for  by  one  Michael 
McCarthy.  It  appeared  that  one  Samuel  Mackay  had  previously 
applied  for  an  additional  conditional  purchase  and  conditional 
lease,  which  included  the  land  in  question.  Samuel  Mackay  made 
his  application  in  virtue  of  an  original  conditional  purchase 
situated  on  the  opposite  side  of  the  Murrumbidgee  river.  All  the 
available  land  on  that  side  of  the  river  on  which  Samuel  Macka/s 
original  conditional  purchase  was  situated,  had  been  exhausted,  and 
the  Cooma  Land  Board  allowed  Mackay's  applications  for  an  addi- 
tional conditional  purchase  and  conditional  lease  on  the  opposite 
side  of  the  river,  and  therefore  disallowed  McCarthy's  application. 
The  Land  Court  sustained  the  appeal,  holding  that  the  discretionary 
power  apparently  vested  in  the  Land  Board  by  sub-section  3  of 
section  27  of  the  Crown  Lands  Act  of  1889  was  subject  to  appeal 
[see  s.  7  of  the  Crown  Lands  Act  of  1889],  and  that  in  this 
instance  the  Land  Board  had  erroneously  exercised  that  discretion 
in  allowing  an  additional  conditional  purchase  and  conditional 
lease  to  be  taken  up  on  the  opposite  side  of  one  of  the  main 
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1800.       rivers  of  the  colony  to  that  on  which  the  conditional  purchase  in 
Mackay     respect  of  which  the  applications  were  made  was  situate.    The 
McCabthy.  question  for  the  opinion  of  the  Supreme  Court  is  whether  the 
Land  Court  was  right  in  so  holding." 

Lush,  for  the  appellant  (Mackay). 

Canaway.   I  appear  for  the  Crown. 

[The  Chief  Justice.  I  do  not  understand  why  the  Crown  is 
represented  in  this  case.  This  is  a  dispute  between  two  private 
individuals  as  to  their  right  to  take  up  certain  land  I  cannot 
see  in  what  way  the  Crown  is  interested  in  the  case.  You  should 
appear  for  McCarthy.] 

Canaway  If  the  Court  is  of  that  opinion  I  will  appear  for 
McCarthy. 

Luak,  being  called  upon  by  the  Court,  then  begins.  There  are 
two  grounds  on  which  this  appeal  should  succeed.  In  the  first 
place,  the  Land  Board  had  no  discretion  in  the  matter,  and 
Mackay's  application  being  prior  to  McCarthy's,  the  Land  Board 
was  bound  to  decide  in  his  favour.  Secondly — assuming  the  Land 
Bdard  had  discretion,  then  the  Land  Court  cannot  review  its 
decision.  Section  27  (3)  of  the  Laml  Act  of  1889  provides  that 
a  conditional  purchaser  may  make  an  additional  conditional 
purchase  on  the  opposite  side  of  a  frontage,  provided  that  all  the 
land  on  the  same  side  as  his  selection  has  been  taken  up.  In  this 
case  there  was  no  available  land  on  the  same  side  as  the 
appellant's  conditional  purchase ;  therefore  he  had  a  right  to  cross 
the  river  and  take  up  land  on  the  opposite  side,  and  neither  the 
Land  Board  nor  the  Land  Court  can  deprive  him  of  that  statutory 
right.  Under  s.  13  of  the  Land  Act  of  1889  the  Board  may 
disallow  an  application  for  sufficient  reason.  That  cannot  mean 
that  the  Board  may  disallow  an  application  on  the  ground  that 
the  conditional  purchaser  has  applied  for  land  on  the  opposite 
side  of  a  frontage  when  the  Act  itself  expressly  provides  that  he 
may  do  so.  If  the  Land  Board  under  s.  27  (3)  has  any  discretion, 
the  Land  Court  cannot  say  whether  or  not  it  has  properly 
exercised  that  discretion ;  and  therefore,  as  the  Board  decided  in 
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the  appellant's  favour,  the  Land  Court  had  no  power  to  review       1890. 
its  decision.  Mackat 

V, 

Ganaway.  In  s.  27  (3)  the  word  "  may  "  implies  a  discretion. 
The  Land  Court  under  s.  7  may  review  the  decision  of  the  Land 
Board.  This  Court  cannot  entertain  an  appeal  from  the  Land 
Court  except  on  a  point  of  law  [s.  8  (6)],  so  that  this  Court  cannot 
now  consider  whether  or  not  the  Land  Court  has  properly 
exercised  its  discretion. 

He  was  stopped. 

Lusk  in  reply. 

The  Chief  Justice.  In  this  case  we  are  of  opinion  that  the 
decision  of  the  Land  Court  was  correct,  and  we,  therefore,  answer 
the  question  which  has  been  submitted  to  the  Court  in  the 
affirmative. 

The  facts  of  the  case  appear  to  be  as  follows; — Samuel 
Mackay  had  taken  up  land  on  one  side  of  the  Murrumbidgee ; 
and  all  the  available  lands  on  that  side  of  the  river  having  been 
exhausted,  he  made  an  application  for  an  additional  conditional 
purchase  on  the  opposite  side.  The  Land  Board  allowed  his 
application.  In  the  meantime,  however,  McCarthy,  who  had 
land  on  that  side  also,  applied  for  the  same  land,  and  his  appli- 
cation was  disallowed.  Against  that  decision  he  appealed  to  the 
Land  Court,  under  section  7  of  the  Crown  Lands  Act  of  1889. 
The  Land  Court  thereupon  decided  that  the  Land  Board  had 
wrongly  exercised  its  discretion,  and  upheld  the  appeal.  It  is 
now  contended  by  Mr.  Liiak,  that,  in  point  of  fact,  neither  the 
Land  Board  nor  the  Land  Court  had  any  discretion  in  the 
matter,  that  inasmuch  as  there  was  no  available  land  on  the 
side  of  the  river  upon  which  Mackay  had  taken  up  his  con- 
ditional purchase,  then  under  section  27,  sub-section  3,  he  had 
a  right  to  take  up  land  on  the  other  side  of  the  river,  this 
being  a  right  of  which  no  Land  Board  or  Land  Court  could 
deprive  him,  and  that  inasmuch  as  his  application  was  prior  to 
McCarthy's,  neither  the  Land  Board  nor  the  Land  Court  had 
any  discretion  in  the  matter,  therefore  his  application  should 
have  been  allowed.  In  my  opinion  that  is  not  so. 
N.8.W.R.,  VoL  XL,  Law.  CC 
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18^0'  The  third  sub-section  of  section  27  of  the  Land  Act  of  1889 

Mackay  deals  with  two  distinct  matters,  and  each  matter  must  be  read 
MoCabtht.  by  itself.  The  first  part  of  that  sub-section  provides  that  "the 
The  C.J.  intervention  of  any  road,  not  being  a  frontage  or  intended 
frontage  road,  between  an  original  conditional  purchase  and  any 
additional  conditional  purchase  or  conditional  lease  shall  not  be 
an  objection  to  the  measurement  of  the  land  applied  for,  and  in 
every  such  case  the  additional  purchase  or  purchases  or  con- 
ditional lease  shall  be  measured."  Now  the  Act  Shorteniiig  Ad 
(22  Vic.  No.  12,  s.  8)  provides  that  where  in  any  enactment  the 
word  "  shall "  is  applied  to  the  exercise  of  any  power  conferred 
on  any  officer  or  person,  the  construction  shall  be  that  the 
power  conferred  rmuat  be  exercised. 

Then  we  come  to  the  second  part  of  the  sub-section,  which  deals 
with  the  case  of  a  frontage  road,  watercourse,  or  other  prescribed 
frontage.  Frontage  is  defined  by  the  4th  section  of  the  Land 
Act  of  1884  as  meaning  "  abuttal  on  or  frontage  to  the  sea  coast 
or  to  any  lake  inlet  river  creek  stream  watercourse  road  or 
intended  or  designed  road  prescribed  as  a  boundary."  A  river 
like  the  Murrumbidgee  Ls  clearly  a  frontage  within  the  meaning 
of  that  section.  Sub-section  3  of  section  27  then  continues  in  the 
following  terms:  "But  no  additional  conditional  purchase  or 
conditional  lease  shall  be  allowed  of  land  not  on  the  same  side  of 
any  frontage  road  or  watercourse  or  other  prescribed  frontage 
as  the  purchase  or  purchases  by  virtue  of  which  such  additional 
conditional  purchase  or  conditional  lease  is  applied  for  unless  all 
the  available  land  on  that  side  has  been  exhausted."  Now,  if 
the  section  stopped  there,  there  might  be  considerable  force  in  Mr. 
Lvsk's  argument.  But  then  follow  these  words,  which  must  be 
read  as  a  proviso  to  the  section :  "  In  the  latter  case  "  (that  is, 
when  all  the  land  has  been  exhausted)  *'8uch  additional 
conditional  purchase  or  purchases  or  conditional  lease  may  be 
measured  on  the  opposite  side  of  such  frontage  as  hereinbefore 
provided."  In  the  same  clause  the  Legislature  has  used  two 
expressions,  "  shall "  (which  implies  that  the  power  most  be 
exercised)  and  "  may,"  which  vests  a  discretionary  power  in  the 
officer  who  has  to  exercise  it.  In  the  first  casQ  where  there  is  a 
road  intervening,  which  is  not  a  frontage,  between  the  original 
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conditional  purchase  and  the  additional  conditional  purchase  the       1890- 

land  is  to  be  measured,  and  provided  no  sufficient  objection  exists     Magray 

within  the  meaning  of  the  13th  section  of  the  Land  Act  of  1889,  McCarthy. 

the  application  is  to  be  confirmed.    But  in  the  second  case,  where     rj^^  qj 

all  the  land  on  the  same  side  as  the  original  conditional  purchase 

has  been  exhausted  and  a  frontage  intervenes,  then  a  discretion 

is  vested  in  the  Land  Board,  and  it  is  for  the  Land  Board  or  the 

Land  Court  on  appeal  to  say  whether  the  existence  of  a  particular 

frontage  is  a  *'  sufficient  reason  "  within  the  meaning  of  section  13 

for  disallowing  the  application.    In  this  case,  the  Land  Court 

has  exercised  the  discretion,  and  this  Court  is  not  now  called 

upon  to  say  whether  on  the  facts  of  the  case  the  Land  Court 

has  rightly  exercised  that  discretion.     The  appeal  must  therefore 

be  dismissed  with  costs. 

Sir  Qeoroe  Innes,  J.  I  am  entirely  of  the  same  opinion.  I 
think  the  distinction  which  his  Honour  the  Chief  Justice  has 
pointed  out  between  the  first  and  second  part  of  sub-section  3  of 
section  27  is  clear.  Under  the  first  part  the  applicant  is  entitled 
as  of  right  to  an  additional  conditional  purchase,  but  under  the 
second  part  there  is  a  discretion  in  the  Land  Board  whether  or 
not  it  will  allow  his  application. 

Stephen,  J.  I  agree  with  the  construction  which  has  been 
placed  on  the  latter  part  of  sub-section  3,  but  with  regard  to  the 
first  part  of  that  sub-section  it  seems  to  me  that  that  part  only 
empowers  the  applicant  to  have  the  land  measured.  The  words 
of  that  sub-section  are  to  the  effect  ''that  the  land  shall  be 
measured"  and  not  that  the  application  shall  be  granted.  Even 
after  the  land  has  been  measured  it  is  still  open  to  the  Land 
Board  under  section  13  to  disallow  the  application. 

The  Chief  Justice.  I  think  that  Mr.  Justice  Stephen's  reading 
of  that  section  is  correct,  and  that  section  27  must  be  read  subject 
to  section  13. 

Appeal  ddsrrdssed  with  costs. 

Attorney  for  the  appellant :  A.  E.  Body,  Cooma. 

Attorney  for  the  respondent :  Williams  (Crown  Solicitor). 
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MILLANE  V.  TULLY. 

Orotan  Lands— 25  Vic.  No.  1.  m.  13,  21—39  Vie.  No.  13,  «.  6.  7-4S  Ftc  No.  18, 
«.  18 — Conditional  purchaser  —  Additional  conditional  purchaser  —  Record  of 
decision  of  Minister. 

In  Jnne,  1880,  a  person  under  the  age  of  sixteen  applied  for  an  additional 
conditional  purchase  by  virtue  of  a  conditional  parchase  made  under  the  Crown 
Lands  ^c<  of  1861.    The  application  was  not  made  in  person. 

Held,  that  the  application  should  have  been  made  in  person  (39  Vic.  Ka  13,  s.  7). 

Held  (per  Innes,  J.)*  that  the  application  was  also  bad,  on  the  ground  that  the 
applicant  was  not  over  the  age  of  sixteen  (39  V'ic.  No.  13,  s.  6). 

In  order  to  prove  the  decision  of  a  Minister  (48  Vic.  No.  18,  s.  18)  a  proper 
record  of  such  decision  must  be  produced. 


New  trial  motion. 

This  was  an  ejectment  action,  in  which  a  verdict  was  by 
consent  entered  for  the  plaintiff;  and  leave  was  reserved  to  the 
defendant  to  move  the  Court  to  have  the  verdict  set  aside  and 
entered  for  him. 

The  facts  of  this  case  are  as  follows: — In  Feb.,  1883,  the 
plaintiff,  by  virtue  of  a  conditional  purchase,  applied  for  an 
additional  conditional  purchase  for  part  of  the  land  in  question, 
and  his  application  was  granted,  and  on  the  30th  Aug.  he 
additionally  conditionally  purchased  the  rest.  At  the  trial  it 
was  admitted  that  the  applications  were  properly  made,  and  that 
the  money  was  paid. 

The  defendant  claimed  the  land  under  his  son,  who  in  June, 
1880,  had  applied,  by  virtue  of  a  conditional  purchase  made  in 
June,  1875,  for  the  land,  and  who  had  again  applied  for  the  land 
on  13th  August,  1885.  The  application  in  June,  1880,  was  not 
made  in  person,  and  at  the  time  it  was  made  the  applicant 
was  under  sixteen.  The  Land  Board,  in  dealing,  with  the 
application  of  Aug.,  1885,  decided  as  to  the  land  in  dispute,  that 
the  original  application  could  not  avail  him  as  it  had  not  been 
made  in  person,  and  that  the  second  application  was  no  good,  as 
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the  land  had  been  applied  for  by  the  plaintiff,  and  the  Board        i^^- 
allowed  the  application  as  to  certain  land  included  in  the  appli-     Millanb 
cation  which  had  not  been  selected  by  the  plaintiff.  Tully. 

Against  this  decision  it  was  alleged  that  the  defendant  appealed, 
and  at  the  trial  the  defendant  produced  a  document  in  the  follow- 
ing terms  as  the  record  of  the  decision  of  the  Minister : — 

Decision  of  Minister  on  a  case  of  Appeal  from  Local  Land  Board. 
New  South  Wales,  \ 
to  wit.  J 

Whxrsas  on  the  15th  day  of  Aug.,  1886,  a  certain  matter,  wherein  the 
application  for  a  conditional  purchase  made  by  M.  M.  Tully,  came  on  for 
investigation  and  adjudication  before  the  Local  Land  Board  at  Gunning,  and 
the  said  Board  decided  to  allow  the  application  in  part.  And  Mi  M.  Tully  appealed 
from  such  dedsion  to  the  Minister,  and  the  said  matter  having  this  10th  day 
ol  November,  1886,  come  before  me,  Henry  Gopeland,  on  appeal,  I,  being  the 
Minister  chai^ged  with  the  administration  of  the  Crown  Lands  Act  of  1884,  having 
heard  the  said  appeal,  do  hereby  decide  as  foUows : — ^I  sustain  the  appeal,  and 
order  that  the  deposit  be  refunded. 

Given  under  my  hand  at  the  Department  of  Lands,  Sydney,  this  iOth  day 
of  Nov.,  1886. 

HENRY   GOPELAND, 

Minister. 

Edmumds,  for  the  defendant.  The  application  of  the  defen- 
dant's son  for  an  additional  conditional  purchase  was  valid, 
inasmuch  as  he  was  a  conditional  purchaser  within  the  meaning  of 
8.  21  of  25  Vic  No.  1.  The  Land  Act  of  1875  did  not  apply  to  a 
person  under  the  age  of  16  who  was  already  a  conditional 
purchaser  under  the  Act  of  1861,  and  who  applied  for  an  A.C.P. 
under  s.  21  of  that  Act.  S.  6  of  the  Act  of  1875  is  especially 
limited  to  s.  13  of  the  Act  of  1861. 

[WiNDEYER,  J.  Your  argument  comes  to  this,  that  after  the 
passing  of  the  Land  Act  of  1875,  although  a  child  under  the  age 
of  16  could  not  become  a  conditional  purchaser,  yet  he  could 
become  an  additional  conditional  purchaser.] 

Before  the  passing  of  the  Act  of  1875  he,  by  virtue  of  his 
conditional  purchase,  had  the  right  to  make  an  additional 
conditional  purchase.  There  is  nothing  in  the  Act  to  justify  the 
Court  in  construing  the  Act  so  as  to  have  a  retrospective  effect, 
and  deprive  him  of  the  rights  he  had  acquired  under  the  Act  of 
1861:  /n  re  Wright  (I). 

(1)  10  N.S.W.L.R.  217. 
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^^^'  [Stephen,  J.    Is  it  any  iise  your  arguing  this  point,  if  it  is  a 

MiLLANB    fatal  point  against  the  defendant  that  the  application  was  not 
Tolly.      made  in  person  ?] 

S.  7  of  the  Land  Act  of  1875  does  not  refer  to  an  application  for 
an  additional  conditional  purchase,  it  only  refers  to  a  conditional 
purchase.  Apart  from  that  question,  the  younger  Tully  has  a 
good  title  to  the  land,  in  that  he  made  a  second  application  for  the 
same  land,  and  the  plaintiff  entered  a  caveat,  and  when  the 
matter  came  before  the  Board  it  decided  against  the  plaintiff, 
and  its  decision  was  reversed  on  appeal.  Under  s.  18  of  the 
Lcmd  Act  of  1884  the  decision  of  the  Minister  is  final 

[Pring.  There  is  nothing  in  the  document  produced  to  shew 
that  it  refers  to  the  land  in  question,  nor  is  there  any  evidence 
to  connect  that  decision  with  the  land  in  dispute.] 

I  admit  that  that  difficulty  arose  at  the  trial  and  still  remains, 
through  all  the  papers  in  the  Lands  Office,  with  reference  to 
these  applications,  not  having  be^n  produced  at  the  trial. 

Pring,  for  the  plaintiff,  was  not  heard. 

WiNDEYER,  J.  In  this  case  the  plaintiff  made  a  conditional 
purchase,  which  it  is  admitted  was  good.  In  February  and 
August,  1883,  he  made  two  additional  conditional  purchases, 
which  are  also  admitted  to  be  good,  and  which  include  the  land 
in  dispute.  The  defendant  claims  the  land  under  his  son.  In 
June,  1875,  the  son,  being  under  the  age  of  16,  made  an 
application  for  a  conditional  purchase.  That  application  was 
rendered  valid  by  the  passing  of  the  39  Vic.  No.  13.  In  June, 
1880,  the  son  still  being  under  the  age  of  16,  made  an  application 
for  an  additional  conditional  purchase,  and  the  land  applied  for 
included  the  land  in  dispute.  This  application  was  not  made  in 
person.  In  August,  1885,  being  then  over  the  age  of  16,  he  again 
applied  for  the  same  land,  and  the  matter  coming  before  the 
Land  Board  it  was  decided  that  his  first  application  was  bad 
inasmuch  as  it  was  not  made  in  person,  and  his  second  application 
could  not  avail  him,  because  the  land  had  already  been  applied 
for  by  the  plaintiff. 
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The  defendant  now  contends  that  he  is  entitled  to  succeed,       1890. 
inasmuch  as  his  son's  original  conditional  purchase  having  been     MuiLans 
rendered  valid  by  the  Land  Act  of  1875,  his  son  was  then  at      tully. 
liberty  to  make  an  additional  conditional  purchase  up  to  the  full  ^^^^^^  j, 
extent  which  the  law  allowed,  and  that  he  was  exempt  from  the 
provisions  of  section  7  of  the  Land  Act  of  1875,  which  prescribes 
that  an  application  for  a  conditional  purchase  must  be  made  in 
person. 

It  is  not  necessary  to  decide  whether,  being  under  the  age  of 
16,  he  could  make  an  additional  conditional  purchase  after  the 
passing  of  the  Land  Act  of  1875,  as  I  am  clearly  of  opinion  that 
he,  under  the  provisions  of  the  7th  section  of  the  Act,  was  bound  to 
make  his  application  in  person,  and  that,  inasmuch  as  he  did  not 
do  80,  his  application  cannot  be  held  to  be  good  It  consequently 
follows  that,  as  the  land  was  properly  selected  by  the  plaintiff  in 
1883,  the  defendant's  subsequent  application  for  the  same  land 
when  he  was  of  age,  and  made  the  application  in  person,  could 
not  prevail  It  is  provided  by  section  7  that  "  every  application 
for  a  conditional  purchase  must  he  tendered  in  person,"  and  it  in 
no  way  exempts  applications  made  for  additional  conditional 
purchases  by  persons  who  selected  before  that  Act  came  into 
operation,  and  who  were  under  the  age  of  16  years.  The  applicant 
for  an  additional  conditional  purchase  is  no  less  an  applicant  for 
a  conditional  purchase  because  it  is  of  an  additional  character, 
and  all  the  reasons  which  hold  good  as  to  the  necessity  of  the 
applicant  appearing  in  person  to  make  the  original  application 
also  apply  to  the  additional  conditional  purchase.  This 
provision  was  necessary  in  order  to  carry  out  the  policy  of  the 
law  that  mere  infants  or  babies  should  not  be  allowed  to  make 
applications  through  other  persons.  Whatever  may  be  said  upon 
the  argimient  which  has  been  advanced  as  to  the  right  of  a  person 
who  had  made  a  conditional  purchase,  when  he  was  under  age,  to 
make  an  additional  conditional  purchase,  though  he  was  not  of 
the  age  of  16,  he  having  already  become  a  conditional  purchaser, 
it  appears  to  me  that  the  law  is  too  plain  to  admit  of  doubt  as  to 
the  necessity  of  the  applicant  appearing  in  person.  It  was  an 
additional  precaution  provided,  in  order  to  prevent  sham  appli- 
cations being  made  for  conditional  purchases  by  persons  who 
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1890.       ^ere  physically  unable  to   comply  with   the  law.     For  these 
MiLLANE     reasons  I  am  of  opinion  that  the  defendant  must  fail  in  his 
TuLLY.      application  to  make  the  rule  nisi  absolute  to  have  the  verdict 
Witideyer  J.  entered  for  him. 

It  is,  however,  said  that  this  matter  was  brought  before  the 
Minister  on  appeal  from  the  Land  Board,  under  the  Land  Act  of 
1884,  and  that  the  Minister  decided  in  favour  of  defendant.. 
Certain  papers  were  produced  from  the  Lands  Office,  from  which 
the  Court  is  asked  to  infer  that  such  a  decision  was  given ;  but  it 
is  admitted  that  no  record  was  produced.  Now,  it  is  clear  from 
the  Act  that  it  was  intended  that  a  record  should  be  kept  of  the 
Minister  s  decision,  and  that  being  so  the  Court  has  no  evidence 
.^  before  it  upon  which  it  is  justified  in  coming  to  any  conclusion 
as  to  what  the  decision  of  the  Minister  was.  Certain  papers  were 
produced  which  are  of  so  vague  and  indefinite  a  character  that  it 
Is  really  impossible  to  say  what  was  the  exact  matter  w^hich  the 
Minister  decided,  or  even  to  say  who  were  the  parties  before  him 
when  he  gave  his  decision.  That  being  so,  it  is  impossible  to  give 
any  weight  to  the  argument  addressed  to  the  Court,  that  this 
matter  has  been  decided  by  the  Minister  in  favour  of  the 
defendant,  and  that  his  decision  is  final.  For  these  reasons,  I  am 
of  opinion  that  the  rule  must  be  dbcharged. 

Sir  George  Innes,  J.  I  concur.  With  regard  to  the  last 
point  referred  to  by  his  Honour,  that  there  was  really  no  proper 
evidence  of  a  decision  of  the  Minister  before  the  Court,  I  under- 
stood Mr.  Edmunds  to  admit  that  Mr.  Pring's  objection  (that 
the  proper  evidence  of  any  such  decision  was  not  before  the 
Court)  W€is  good,  and  that  being  so  we  are  bound  to  sustain  Mr. 
Pring's  objection.  With  regard  to  the  other  matter,  that  by 
section  7  of  the  Land  Act  of  1875  the  application  of  defendaat's 
son  for  the  additional  conditional  purchase  should  have  been 
made  in  person,  I  think  the  defendant  is  out  of  Court  More- 
over, speaking  for  myself,  it  seems  to  me  that  the  words  of 
section  6  of  the  Land  Act  of  1875  apply  as  well  to  section  21  of 
the  Land  Act  of  1861  as  to  section  13  of  that  Act.  Those  two 
,  sections,  must  be  read  together.  The  13th  section  enables  a 
pei-son  to  make  a  conditional   purchase,  and  the  2 1st  section 
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enables  a  person  to  make  an  additional  conditional  purchase  by     Millanb 
virtue  of  the  conditional  purchase  under  the  13th  section.     That      Tully. 
being  so,  when  the  6th  section  of  the  Act  puts  an  interpretation      7^,^^  j 
on  the  word  "  person "  in  the  13th  section,  it  must  be  held  to 
apply  equally  to  the  21st  section.     In  my  opinion,  therefore,  the 
defendant's  son's  application  of  June,  1880,  was  bad  on  both 
grounds. 

Stephen,  J.  I  concur,  but  I  prefer  to  rest  my  decision  on  the 
point  that  the  application  was  bad  inasmuch  as  it  was  not  made 
in  person  in  accordance  with  the  7th  section  of  the  Land  Act  of 
1875.  I  cannot  understand  the  document  which  purports  to  be  a 
decision  of  the  Minister. 

Rube  discharged  with  costs. 

I  Attorneys  for  plaintiflF:   Fergvsson  &  Broad,  for  Davidson, 

I  Goulbum. 

i 

Attorneys  for  defendant :   Carruthers  &  EawJdns,  for  Betts, 

Goulbum. 
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JOHNSON  V.  BOROUGH  OF  ST.  LEONARDS. 


Nov.  12,  25.         MmicipdUties^Zl  Vic.  No.  12.  b.  m.^Main  road^Footpath— Negligence. 

Witideyet  J. 
Innea  J.  ^  municipality  is  responaible  for  the  state  of  repair  of  the  footpath  bordering 

and  on  a  main  road  within  the  municipality,  in  the  absence  of  any  evidence  to  shew 

Stephen  J.     ^j|^|;  if^  ^^  the  duty  of  the  Government  to  repair  the  footpath. 

New  TRIAL  MOTION. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages 
for  injury  sustained  in  falling  on  a  pathway  in  Mount-street,  St 
Leonards,  in  consequence  of  the  negligence  of  the  defendant 
borough  in  not  keeping  it  in  proper  repair.  The  jury  found  a 
verdict  for  the  plaintiff 

The  facts  of  the  case  and  the  arguments  fully  appear  in  the 
judgment. 

On  the  4th  August  a  rul^  nisi  was  granted  on  the  following 
grounds  :  —1.  That  his  Honour  was  wrong  in  directing  the  jury 
that,  supposing  the  street  called  Mount-street  is  a  main  road, 
gazetted  under  the  provisions  of  the  Act  35  Vic  No.  2,  and  is 
within  section  117  of  31  Vic  No.  12,  it  does  not  include  the 
footpath,  but  that  its  being  a  main  road  only  applies  to  the 
carriage  way.  2.  That  his  Honour  was  wrong  in  directing  the 
jury  that  the  pathway  of  Mount-street  was  in  the  care  and 
management  of  the  defendant  borough.  3.  That  his  Honour  was 
wrong  in  directing  the  jury  that  if  Mount-street  was  within  the 
borough  of  St.  Leonards  the  defendant  was  bound  to  keep  the 
footpath  of  that  street  in  a  proper  and  reasonable  state  of  repair. 

O'Covmor  and  Gibson,  for  the  defendant  borough,  appeared  in 
support  of  the  rula 

Sly  shewed  cause. 

WiNDETER  J.  In  this  case  the  plaintiff  sued  the  defendant  to 
recover  damages  for  an  injury  she  received  by  falling  upon  a 
footpath  in  Mount-street,  St.  Leonards,  alleging  that  the  injury 
was  caused  by  reason  of  the  negligence  of  the  defendant  in  not 
keeping  the  pathway  in  a  proper  state  of  repair. 
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One  defence  set  up  by  the  defendant  was  that  the  pathway  in i^* 

Mount-street  formed  a  portion  of  one  of  the  main  roads  of  the     Johnson 
colony,  and  that  inasmuch  as  under  the  117th  section  of  the     Borough 

OF 

Municipalities  Act  of  1867  a  municipal  council  is  not  bound  to        St. 
maintain  a  main  road,  although  the  defendant  had  repcdred  the       onabds. 
footpath  along  this  road,  still  it  was  not  bound  to  do  so,  and,  Windeyer  J. 
being  merely  a  volunteer,  it  was  not  liable  for  the  injuries  the 
plaintiff  received. 

In  support  of  the  contention  that  the  place  in  question  was 
part  of  one  of  the  main  roads  of  the  colony,  exempted  by  the 
117th  section  from  the  care  of  the  municipality,  a  proclamation 
ander  the  Mava  Roads  Mamigerrient  Act  AmeTidment  Act  of 
1871  (35  Vic.  No.  2)  was  put  in  evidence,  which  contained  a 
schedule  setting  out  what  were  the  main  roads  of  the  colony. 
Amongst  the  roads  mentioned  is  one  described  as  "Milson's  Point 
via  Lane  Cove-road  to  Peat's  Ferry-road."  The  proclamation 
referred  to  does  not  mention  the  width  of  the  road ;  it  merely 
mentions  the  route  in  the  terms  which  I  have  read.  To  shew  that 
the  place  where  the  accident  happened  was  within  this  mam  road 
of  which  the  proclamation  made  mention,  the  defendant  called  a 
Government  road  superintendent,  and  from  him  elicited  the  fact 
that  the  road  at  this  place  was  the  main  road  as  far  as  he  knew. 
He  further  stated  that  the  Government  repaired  the  roadway, 
bat  that  they  never  did  anything  to  the  footpath  in  this  particular 
street ;  that  the  Government  repaired  a  width  of  40ft,  and  that 
the  street  was  66ft.  wide.  The  witness  added  that  the  width  of* 
the  road  where  the  accident  happened  was  66ft.  He  said  that 
the  Government  did  not  pretend  to  do  anything  to  the  pathways, 
and  that  they  left  13ft.  on  each  side  of  the  road  for  a  pathway, 
and  that  the  part  outside  40ft  was  not  under  his  care. 

It  appears  that  his  Honour  told  the  jury  that  the  defendant 
was  responsible  for  the  state  of  the  pathway  where  the  accident 
happened,  and  the  jury  upon  this  direction  and  upon  the  evidence, 
returned  a  verdict  for  the  plaintiff  The  defendant  now  complains 
that  his  Honour  was  wrong  in  directing  the  jury  as  he  did,  and 
it  has  been  argued  that  the  jury  ought  to  have  been  at  liberty  to 
find  whether  this  place  where  the  accident  happened  was  part  of 
the  main  road,  and  whether  the  defendant  was  responsible  for 
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Jt890.       the  state  of  its  repair.    It  is  further  argued  that  upon  the 

Johnson     evidence  given  by  this  road  superintendent  the  jury  would  have 

BoBouGH     been  at  liberty  to  infer  that  the  footway  in  question  was  a  part 

'  1^'         of  the  main  road,  and  that  had  they  been  left  at  liberty  to  find 

Lbonabds.    this,  the  verdict  might — ^if  not  ought  to — ^have  passed  for  the 

Windeyer  J.  defendant.     In  my  opinion  the  objection  raised  to  his  Honour's 

direction  to  the  jury,  which  held  the  defendant  responsible  for 

the  state  of  the  pathway  in  question,  cannot  be  sustained. 

It  appears  that  at  the  time  this  road  was  proclaimed  by  the 
Government  as  a  main  road,  the  street  known  as  Mount-street 
had  at  the  part  of  it  where  the  accident  occurred  been  already 
aligned  and  a  pathway  formed,  bounded  by  a  kerbstone,  with  a 
clearly  defined  roadway  on  each  side  of  either  pathway.  The 
proclamation  simply  describes  the  road  as  "  Milson's  Point  via 
Lane  Cove-road  to  Peat's  Ferry-road,"  and  nowhere  mentions  a 
defined  way  called  Mount-street  as  a  portion  of  the  main  road, 
and  the  Government  road  superintendent  distinctly  stated  that 
the  only  portion  of  that  way  known  as  Mount-street  which 
the  Government  treated  as  a  main  road,  and  with  reference  to 
which  they  discharged  their  obligations  as  to  repairs,  was 
40ft  wide ;  and  granting  that  the  defendant  was  at  liberty  to 
shew  in  this  way  that  the  road  in  question  was  a  main  road,  as  a 
matter  of  fact  all  that  the  evidence  amounted  to  was  that  the 
portion  which  the  Government  treated  as  a  main  road  under  the 
Main  Roods  Act  was  40ft.  wide.  The  evidence  shewed  expressly 
that  beyond  that  width  they  attempted  to  do  nothing.  This 
gentleman  went  on  to  say  that  the  road  at  this  place  was  66ft 
wide ;  but  it  is  quite  clear  that  no  Government  oflicial  can  say  in 
an  arbitrary  way  what  the  width  of  a  main  road  is  unless  it  was 
defined  by  proclamation.  All  that  he  could  distinctly  say  in 
speaking  of  the  main  road,  so  far  as  the  width  was  concerned, 
was  how  much  the  Government  repaired,  and  that  was  40ft 

Under  these  circumstances  it  is  quite  clear  that  .the  jury 
could  not  have  properly  found  upon  this  evidence  that  the  road 
was  at  this  point  66ft.  wide.  Supposing  them  to  have  acted  as 
reasonable  men,  and  only  giving  effect  to  such  evidence  as  the 
witness  could  properly  give,  all  they  could  say  was  that  the 
evidence  shewed  that  the  road   was  40ft   wide  at  tliis  place. 
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Under  all  the  circumstances  it  would  have  been  wrong  on  the       ^^^' 

part  of  his  Honour  to  have  left  it  to  the  jury  to  say  as  a  matter     Johnson 

of  opinion  on  their  part  whether  the  road  was  wider  than  40ft.     Borough 

It  was  upon  this  contention,  however,  that  the    defendant's         gx. 

argument  was  based,  but  it  appears  that  this  road  was  defined  and    ^^^nards. 

aligned  before  the  proclamation  was  made  out,  and  no  width  was   Wivdeyer  J, 

given  to  the  road  in  the  proclamation,  and  all  that  the  evidence 

of  the  superintendent  amounted  to  was  that  the  main  road,  as  he 

understood  it,  went  by  the  route  of  Mount-street,  and  that  it  was 

40ft  wide.     If  it  could  have  been  shewn  that  the  proclamation 

described  the  main  road  at  this  point  as  Mount-street  there  might 

have  been   some  force  in  the  defendant's  contention,  but  the 

proclamation  being  entirely  silent  upon  that  point,  all  that  it  could 

do  would  be  to  help  the  evidence  of  the  road  superintendent  that 

the  road  went  by  that  route.    Moreover,  when  we  come  to  look 

at  the  object  of  the  Main  Roads  Act,  and  the  probable  reason  of' 

this  exemption  of  municipalities  from  the  care  of  main  roads  under 

the  117th  section  of  the  Municipalities  Act  of  1867,  it  would  be 

almost   unreasonable    to   suppose   that   the   Government   ever 

intended  to  take  charge  of  footways  of  municipalities  bordering 

upon  the  main  roads.    The  object  of  the  Act  evidently  was  to 

keep  in  repair  the  main  arteries  of  communication  of  the  colony, 

and  everyone  can  understand  that  in  making  this  provision  the 

Government  simply  confined  themselves  to  what  is  popularly 

understood  as  the  main  road,  which  in  this  particular  instance  is 

40ft.  wide.     If  the  mujaicipality  is  responsible  for  the  repair  of 

the  footpath  outside  the  carriage  road,  then  it  is  responsible  for 

any  injury  arising  owing  to  the  bad  state  of  repair  of  the  footpath. 

For  these  reasons  I  am  of  opinion  the  rule  should  be  discharged 

with  costs. 

Sir  George  Innes,  J.,  and  Stephen,  J.,  concurred. 

Rvle  discharged  with  costs. 
Attorney  for  plaintiff:  C.  B.  PiU. 
Attorney  for  defendant :  G.  Wallace. 
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MuhieifxilUies — 31    Vie.   JV^o.   12,   m.   164  k  IIQ— Notice  to  owner — Occupier^- 
Nuisances  Prevention  Act,  39  Vic.  No,  14,  m.  14  &  29. 

Where  property  is  occupied  it  is  sufficient  notice  of  assessment  to  the  owner 
under  section  164  of  the  BlunieipalUies  Act  of  1867  (31  Vic.  No.  12)  if  the  notice 
be  served  on  the  occupier,  and  be  addressed  to  both  the  occupier  and  the  owner. 

Under  section  176  of  the  Municipalities  Act  of  1867  the  owner  of  property 
which  is  occupied  can  only  be  sued  for  rates  in  the  event  of  the  occupier  failing 
to  pay  the  rates,  and  not  sufficient  distress  being  found  upon  the  premises. 

A  municipality  having  emptied  a  cesspit  cannot  recover  from  ^e  owner  in  an 
action  at  law  the  expenses  incurred,  inasmuch  as  the  owner's  liability  having 
been  incurred  by  reason  of  work  done  under  the  Nuisances  Prevention  ActldO  Vic 
No.  14),  the  remedy  provided  by  the  29th  section  of  that  Act  must  be  pursued. 

Where  an  Act  of  Parliament  creates  a  liability  not  existing  at  common  law, 
and  provides  a  particular  remedy  for  enforcing  it,  that  remedy  must  be  pursued. 


New  trial  motion. 

This  was  an  action  tried  before  the  Chief  Justice,  and  was 
brought  by  the  borough  of  Waverley  against  the  defendant  to 
recover  342.  28.  6d  for  rates.  There  was  a  second  count  in  the 
declaration  for  work  and  labour  in  cleansing  cesspits  on  the 
defendant's  property,  in  respect  of  which  12i.  10«.  6<i  was 
claimed. 

The  defendant  was  the  owner  of  certain  houses  in  the  borough 
of  Waverley,  which  were  occupied  during  the  time  for  which  the 
rates  were  due.  The  occupier  having  failed  to  pay  the  rates,  the 
borough,  without  taking  any  action  against  the  occupiers,  brought 
this  action  against  the  defendant,  as  owner  of  the  property. 

The  notices  required  by  sec.  164  of  the  Municipalities  Act  of 
1867  had  been  left  on  the  premises  addressed  to  the  occupier  of 
each  house  by  name,  and  upon  the  same  line  in  which  the  name 
of  the  occupier  appeared,  but  written  obliquely  upwards,  was 
inserted  the  defendant's  name,  and  then  followed  the  words 
"  lessee,  owner,  or  agent  of  the  undermentioned  property."  The 
defendant  moved  for  a  nonsuit  on  the  grounds— (1)  that  these 
notices  were  not  properly  addressed ;  (2)  that  the  0¥mer  is  only 


VOL.  XI.]  CASES  AT  LAW.  451 

liable  to  be  sued  (sec.  176)  failing  the  occupier  paying,  and  not        1890. 
suflScient  distress  being  found  upon  his  premises.     The  Chief    Bobouoh 
Justice  nonsuited  the  plaintiff  on  the  second  ground  as  to  the  Waverley 
first  count,  and  as  to  the  second  count  he  ruled  that  there  was      Jj^Ses, 
no  liability  shewn  to  have  been  incurred  either  by  statute  or  by- 
laws, and  leave  was  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  for  the  plaintiff  for  34Z.  2«.  6ct 

A  rule  nisi  was  granted  on  the  grounds : — (1)  That  his  Honour 
was  in  error  in  holding  that  the  owner  is  only  liable  failing  the 
occupier  paying  and  not  sufficient  distress  being  found  on  his 
premises  ;  (2)  that  the  notices  were  properly  addressed  ;  (3)  that 
his  Honour  was  in  error  in  holding  that  as  to  the  12L  lOa.  6d  the 
defendant  was  in  no  way  liable. 

O'Connor^  for  the  plaintiff,  in  support  of  the  rule.  Where- 
property  is  occupied,  no  doubt  the  occupier  of  the  property  is 
primarily  liable  for  the  rates  (sec.  164  of  the  Munid'palitiea  Act 
of  1867) ;  but  under  section  176  of  that  Act,  if  the  occupier  fail 
to  pay  the  rates  after  the  required  notice  has  been  served  on  him, 
the  owner  may  be  sued  for  them  in  any  Court  of  competent 
jurisdiction.  In  the  first  part  of  that  section,  in  the  event  of  the 
occupier  not  paying,  "the  Mayor  Tnay  issue  his  warrant  for 
levying  the  amount  of  rates  due  by  distress,'*  the  words  are  not 
'*mu8t  issue  his  warrant."  It  is  not  imperative  on  the  council  to 
proceed  in  that  way  before  proceeding  directly  against  the  owner. 
It  is  further  provided  in  that  section  if  the  occupier  do  not  pay 
the  rates  the  owner  may  be  sued,  or  if  goods  and  chattels  be  not 
found  on  the  premises  sufficient  for  payment,  then  the  owner  may 
be  sued.  Those  two  cases  must  be  read  separately.  The  Chief 
JvMice  read  the  section  as  if  they  were  to  be  read  together,  and 
as  if  they  together  formed  a  condition  precedent  to  the  owner 
being  sued  ;  and  then  again  at  the  end  of  the  section  it  is  provided 
that  the  council  may  withhold  proceedings  by  distress  and  sale, 
and  recover  the  rates  from  any  person  liable  to  the  payment ; 
that  is  to  say.  that  the  council  may  withhold  proceedings  against 
the  occupier  and  proceed  against  the  owner. 

With  regard  to  the  sufficiency  of  the  notices  under  section  164, 
the  notices  were  addressed  to  the  occupier  and  served  upon  the 
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^^^'       occupier ;  that  is  good  service  under  that  section,  even  upon  the 
Borough     owner. 

OP 

Wavkbley  As  to  the  claim  under  the  Nuisances  Prevention  Act,  although 
James.  under  that  Act,  reading  sections  14  and  29  together,  a  summary 
way  is  provided  for  recovering  the  expenses  incurred  in  emptying 
the  cesspits  that  does  not  do  away  with  the  council's  common  law 
right  to  bring  an  action  for  their  recovery.  The  words  in  section 
29  are  not  imperative.  "  Where  an  Act  of  Parliament  creates  & 
duty  or  obligation  and  gives  a  remedy  for  the  breach  of  it  by  & 
peculiar  proceeding,  a  question  arises  whether  the  remedy  so 
provided  is  the  only  one  to  be  had  recourse  to,  or  whether  it  is 
cumulative."     [Vestry  of  St  Pancraa  v.  Batterbury]  (I). 

In  this  case  the  Act  provides  a  remedy,  but  the  remedy  is  not 
the  only  one  to  be  had  recourse  to.  There  is  nothing  to  deprive 
the  municipality  of  its  common  law  right  to  bring  an  action  at 
law.  The  remedy  provided  is  cumulative.  The  Court  will  not 
infer  from  the  grant  of  jurisdiction  in  cases  arising  under  the  Act 
to  Justices  that  the  Legislature  intended  to  deprive  this  Ck)urt  of 
the  jurisdiction  which  it  already  possessed.  [Maxwell  on  Statvies, 
2nd  Ed.,  p.  152.] 

Moriarty,  for  the  defendant,  shewed  cause.  It  is  clear  from 
the  words  of  section  176  of  the  Municipalities  Act  of  1867  that 
it  was  the  intention  of  the  Legislature  that  the  occupier  of  the 
premises  should  first  be  called  upon  to  pay  the  rates,  and  that  the 
owner  was  only  to  be  liable  for  their  payment  in  the  event  of  the 
occupier  failing  to  pay  them,  and  in  the  event  of  sufficient  distress 
not  being  found  upon  the  premises.  The  words  of  the  section 
may  be  somewhat  ambiguous ;  but,  if  so,  the  Act  being  a  taxing 
Act,  must  be  strictly  construed,  and  if  there  is  any  doubt  as  to 
the  proper  construction  it  must  be  construed  in  favour  of  the 
defendant :  Cox  v.  Rabbits  (2).  In  Leeds  and  Liverpool  Canal 
Co.  V.  Hustler (3),  it  is  laid  down  that  "those  who  seek  to  impose  a 
burden  on  the  public  should  take  care  that  their  claim  rests  upon 
plain  and  unambiguous  language." 

As  to  the  point  under  the  Nuisances  Prevention  Act,  sec.  14 
of  that  Act  creates  a  liability  which  did  not  exist  at  conmion 

(1)  2  C.B.  N.S.  477.  (3)  1  B.  &  C.  424 ;  2  D.  ft  R.  556. 

(2)  3App.Ca8.  473. 
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law,  and  sec.  29  provides  the  remedy ;  the  plaintiff  was,  therefore,        ^^^' 
bound  to  adopt  that  remedy :  Wolverhampton  New  Waterworks    Borough 
Co.  V.  Hawkeaford  (4)  ;  Steward  v.  Greaves  (6).  Waverley 


O'Connor  replied. 

^;  WiNDEYER,  J.     This  was  an  action  brought  by  the  borough  of 

5  J  Waverley  against  the  defendant  to  recover  certain  rates  which 
were  said  to  be  in  arrear  for  several  years.  There  was  a  second 
count  in  the  declaration  by  which  the  plaintiff  sued  to  recover  the 
expense  to  which  it  had  been  put  for  cleansing  cesspits  on 
defendant's  property.  Several  objections  were  taken  at  the 
trial,  upon  which  it  was  urged  that  the  plaintiff  ought  to  be 
non-suited.  One  objection  was  that  the  notice  required  to  be 
given  under  the  164th  section  of  the  MunidpaZities  Act  of  1867 
was  not  addressed  in  the  proper  way.  It  appears  that  all  the 
notices  were  addressed  in  the  same  way,  and  taking  one  as  an 
example  it  is  addressed  G.  Robins,  and  upon  the  same  line  on 
which  G.  Robins  is  written,  and  running  upwards  obliquely  the 
name  of  the  defendant  is  also  inserted,  and  then  follows  the 
words  "  lessee,  owner,  or  agent  of  the  undermentioned  property." 
An  objection  was  taken  that  this  was  not  a  sufficient  notice 
under  the  164th  section  of  the  Act.  It  appears,  however,  that 
the  notice  was  served  upon  the  occupier  of  the  premises  in 
respect  of  which  the  rates  were  claimed.  The  Court  is  of  opinion 
that  the  notice  was  a  good  notice,  and  that  it  was  sufficient  for 
the  purpose,  it  being  proved  that  it  was  served  upon  the  occupier 
of  the  premises. 

With  regard  to  the  claim  made  with  respect  to  some  charge 
for  cleansing  cesspits  upon  the  defendant's  property,  the  Court 
is  of  opinion  that  the  plaintiff's  claim  was  wrongly  brought  in 
the  form  of  a  process  issued  out  of  the  Supreme  Court.  At  the 
trial  the  Chief  Justice,  before  whom  the  case  was  heard,  appears 
to  have  ruled  that  there  was  no  liability  shewn  to  have  been 
incurred  by  the  defendant,  either  by  the  statute  or  by  the 
by-laws.  On  reference  to  the  Chief  Justice  I  find  that  the 
Nuisances  Prevention  Act,  upon  which  the  claim  is  now  based, 

(4)  28  L.J.  C.P.  242.  (6)  10  M.  ft  W.  711. 
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^^^- was  in  no  way  brought  under  his  notice,  and  that  at  the  trial 

BoBouGH  the  claim  was  simply  attempted  to  be  established  under  the 
Wavbrlby  provisions  of  the  Municipalities  Act,  When  the  rule  nisi  was 
Jambs.  granted,  however,  the  attention  of  the  Court  was  called  to  the 
Winde  tr  J  V^^^^^^^^^  ^^  ^^®  ^^^^  section  of  the  Nuisances  Prevention  Ad, 
by  which  it  is  provided  that  all  reasonable  expenses  incurred  by 
the  Council  shall  be  repaid  by  the  owner,  but  under  that  section 
the  amount  is  to  be  recovered  by  summary  proceedings  in  the 
manner  set  forth  in  the  Act,  and  in  the  29th  section  it  is  provided 
that  "  all  penalties  imposed  by  this  Act,  or  by  any  by-law  made 
under  its  authority,  for  offences  committed,  and  all  sums  of  money 
ordered  .to  be  paid  thereby,  may  be  recovered,  and  all  complaints 
heard  in  a  summary  way  before  any  two  Justices,"  &a  It  is  now 
contended  that  the  money  which  is  claimed  in  this  part  of  the 
action  can  only  be  recovered  by  summary  proceeding  before 
Justices,  as  pointed  out  in  that  section.  The  Court  is  of  opinion 
that  this  contention  is  correct.  It  is  quite  clear  that  the  liability 
which  is  created  by  the  provisions  of  sections  9  and  10,  which 
give  the  right  to  the  municipalities,  and  them  alone,  to  do  this 
work  of  cleansing  cesspits,  together  with  the  provisions  of 
section  14,  which  at  the  same  time  also  give  them  the  right 
to  recover  the  amount  of  expense  incurred  from  the  owner  of 
the  premises,  is  a  liability  not  existing  at  common  law. 

Now  the  rule  as  to  liability  created  by  statute  is  very  clearly 
laid  down  by  Mr.  Justice  WiUes  in  the  case  of  the  Wolverhampton 
New  Waterworks  Co.  v.  Hawkesford  (5).  In  delivering  judgment 
in  that  case,  he  says :  ''  There  are  three  classes  of  cases  in  which 
a  liability  may  be  established  by  statute.  There  is  that  class 
where  there  is  a  liability  existing  at  common  law,  and  which  is 
only  re-enacted  by  the  statute  with  a  special  form  of  remedy ; 
there,  unless  the  statute  contains  words  necessarily  excluding  the 
common  law  remedy,  the  plaintiff  has  his  election  of  proceeding 
either  under  the  statute  or  at  common  law.  Then  there  is  a 
second  class,  which  consists  of  those  cases  in  which  a  statute  has 
created  a  liability,  but  has  given  no  special  remedy  for  it ;  there 
the  party  may  adopt  an  action  of  debt  or  other  remedy  at  com- 
mon law  to  enforce  it.    The  third  class  is  where  the  statute  creates 

(6)  28  L.  J.  C.P.  242. 


Windeyer  J. 
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a  liability  not  existing  at  common  law,  and  gives  also  a  particular       1890. 
remedy  for  enforcing  it ;     .     .     .     and  with  respect  to  that  class,     Borough 
it  has  always  been  held  that  the  party  must  adopt  the  form  of  Wavbrley 
remedy  given  by  the  statute."    The  Court  is  of  opinion  that  this      j^Ji^g 
case  falls  within  the  last  class  referred  to,  and  therefore  the 
remedy  provided  by  the  Act  should  have  been  pursued.    It  seems 
to  the  Court  that  it  would   be  a  great  hardship  to  owners  of 
property  if  they  were  exposed  to  all  the  costs  that  might  be 
entailed  upon  them  by  the  bringing  of  actions  in  the  Supreme 
Court  for  the  recovery  of  such  small  amounts  as  might  reasonably 
be  supposed  to  be  the  subject  of  litigation  in  matters  of  this  kind 
The  matter  is  one  which  can  be  very  well  investigated  by  the 
kind  of  tribunal  to  which  power  is  given  to  determine  matters 
of  this  sort  under  the  section ;  and  it  is  very  reasonable  that 
the  rule  to  which  I  have  before  alluded  should  prevail  in  a  case 
of  this  kind. 

Having  thus  disposed  of  two  of  the  matters  which  have  been 
submitted  for  the  consideration  of  the  Court,  we  now  come  to 
the  main  point  in  dispute  between  the  parties.  That  point  is 
raised  in  the  second  ground  on  which  the  rule  niai  was  granted. 
That  ground  is  in  the  following  terms :  "  That  his  Honour  was 
in  error  in  holding  that  the  owner  was  only  liable  to  be  sued, 
failing  the  occupant  paying  and  not  sufficient  distress  being 
found  upon  the  premises."  The  section  of  the  Act  of  Parliament 
to  which  our  attention  has  been  directed,  and  upon  the  con- 
struction of  which  our  decision  depends,  is  by  no  means  clear, 
and  I  believe  that  the  minds  of  the  members  of  the  Court 
have  fluctuated  considerably  during  the  course  of  the  argument 
as  to  the  proper  construction  to  be  placed  upon  it.  Upon 
consideration,  however,  we  are  unanimously  of  opinion  that  the 
law  laid  down  by  the  Chief  Justice  is  correct.  By  the  164th 
section  of  the  Municipalities  Act  it  is  provided  that  an 
assessment  on  property  within  the  municipality  should  take 
place,  and  that  upon  the  assessment  being  made  notice  of  such 
assessment  and  rate  should  be  served,  if  the  property  be  occupied, 
upon  the  occupier  by  a  notice  addressed  to  such  occupier,  and  left 
at  or  sent  through  the  post  to  the  premises,  and  if  unoccupied  by 
a  notice  addressed  to  the  lessee  or  owner  of  such  property,  and 

DO  2 
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^^^^' left  at  or  sent  through  the  post  to  his  last  known  residence  or 

^^'oF^^^     place  of  business  in  the  colony.      There  is  no  doubt,  looking  at 
Wavkelby   the  purview  of  the  164th  section  and  the  175th  section,  which 

Vm 

James.  might  well  have  immediately  followed  that  section,  that  the 
Windeyer  J.  intention  of  the  Legislature  was  to  make  the  property  and  its 
owner  liable  for  the  rates.  In  this  case  we  must  assume  that  the 
property  was  occupied  and  that  notice  was  given  to  all  persons 
in  occupation.  By  the  176th  section  it  is  provided :  "  In  case  any 
occupier  of  any  ratable  property  shall  fail  after  30  days'  notice 
as  aforesaid  to  pay  any  such  rate  as  aforesaid  in  such  instalments 
and  at  such  periods  as  the  council  shall  have  directed  by  any 
by-law,  or  until  such  by-law  shall  be  in  force  by  any  resolution, 
the  mayor  may  issue  his  warrant  for  levying  the  amount,  with 
costs,  by  distress  and  sale  of  the  goods  and  chattels  found  on  the 
premises  for  such  rate  or  assessment/*  The  section  then  proceeds 
to  provide  for  the  cases  in  which  the  tenant  or  owner  may  be 
sued.  The  contention  on  behalf  of  defendant  in  the  Court  below 
was  that  the  owner,  who  was  the  defendant  in  this  instance, 
could  not  be  sued  unless  it  was  shewn  that  the  person  in 
occupation  had  not  paid,  and  that  goods  and  chattels  were  not 
found  on  the  premises  sufficient  for  the  payment  of  the  rates. 
His  Honour  the  Chief  Justice  sustained  this  contention,  and  non- 
suited the  plaintiff  because  he  was  of  opinion  that  before  the 
owner  could  be  sued  it  must  be  shewn  that  these  two  things  had 
occurred — namely,  that  the  occupier  had  not  paid,  and  that  there 
were  not  sufficient  goods  on  the  premises  to  answer  for  the 
payment  of  the  rates  with  costs. 

It  appears  to  the  Court  that  the  first  thing  which  the  portion  of 
the  sectiori  commencing  "  and  in  case  any  premises  for  which  such 
rate  as  aforesaid  shall  be  payable  shall  be  unoccupied"  provides,  is 
that  if  the  premises  should  be  unoccupied,  then  the  tenant  or  owner 
may  be  sued  for  the  same,  &c.  That  is,  of  course,  either  if  there 
was  an  occupier  at  the  time  to  whom  notice  had  been  given,  and 
by  which  notice  the  owner  would  be  bound,  or  if,  being  unoccupied, 
he  had  been  served  as  section  164  of  the  Act  directs.  Having 
thus  provided  the  conditions  upon  which  the  owner  may  be  sued 
if  the  premises  are  unoccupied,  the  statute  then  proceeds  to  deal 
with  the  case  where  the  premises  are  occupied,  and  to  point  out 
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what  must  be  the  conditions  under  which  the  owner  may  be  sued.        ^^^' 
They  are  these :  "  Or  if  the  occupier  thereof — not  being  the  tenant     Borough 
or  owner — shall  after  such  notice  as  aforesaid  not  pay  the  same,    Wavbelky 
or  goods  or  chattels  shall  not  be  found  on  the  premises  sufficient      jamis. 
for  the  payment  thei-eof  with  costs    .    .     .    such  tenant  or  owner  j^^^^  ^  j 
may  be  sued;  &c."    It  has  been  argued  that  the  words  'not  pay  the 
same"  must  be  separated  from  the  words  "or  goods  or  chattels  shall 
not  be  found  on  the  premises  sufficient  for  payment  thereof  with 
costs,"  and  that  either  the  non-payment  or  not  finding  goods  on  the 
premises  sufficient  to  answer  the  demand,  must  each  be  taken  as 
a  separately  constituted  set  of  circumstances  under  which  the 
owner  may  be  sued.     The  Court  is  of  opinion  that  such  a  con- 
struction cannot  be  maintained,  and  that  the  true  construction  of 
the  sentence  is  to  make  the  non-payment  and  the  not  finding 
sufficient  goods  and  chattels  on  the  premises  to  answer  the  demand, 
the  conditions  which  must  precede  the  right  to  stie  the  owner, 
and  that  the  section  must  be  read,  "  Or  if  the  occupier  shall,  after 
such  notice  as  aforesaid,  not  pay  the  same,  and  goods  and  chattels 
shall  not  be  found  on  the  premises  sufficient  for  payment  thereof 
with  costs    .    .     .    auch  tenant  or  owner  may  be  sued,  &c."     It 
is  unnecessary  to  go  into  other  circumstances  under  which  the 
owner  may  be  sued,  and  then  the  section  goes  on  "or  such  tenant 
or  owner  shall  fail  after  notice  as  aforesaid,"  referring  to  the 
notice  which  is  to  be  given  under  the  164th  section. 

An  attempt  has  been  made  to  sustain  the  argument  of  the 
plaintiff  upon  the  proviso  to  that  section,  which  is  in  these  words : 
"  Provided  always  that  it  shall  be  lawful  for  the  council  of  any 
municipality  at  their  discretion  to  withhold  the  said  proceedings 
by  distress  and  sale,  and  notwithstanding  anything  to  the 
contrary  herein  contained,  to  recover  the  amount  of  rates  due 
from  any  person  liable  to  the  payment  thereof  in  pursuance  of 
the  provisions  of  this  Act  by  action  of  debt  in  any  Court  of 
competent  jurisdiction."  It  appears  to  the  Court  that  that 
proviso  gives  the  right  to  municipalities  if  they  think  fit  simply 
to  forbear  proceedings  of  distress  and  sale,  and  to  sue  the  person 
against  whom  such  proceedings  might  be  taken,  and  who  was 
otherwise  liable.  That  proviso  does  not  mean  that  the  munici- 
pality may  withhold  the  proceedings  of  distress  and  sale  against 
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1890. the  person  who  is  in  oceupAtion,  and  who  does  not  pay,  but 

Borough     who  has  goods  enough  to  satisfy  the  demand.     The  Court  has 
Waverley  come   to  that  conclusion  by  reason  of  the  words  "due  from 
James.      ^^V  person   liable  to  the    payment  thereof,  in  pursuance  of 
the  provisions  of  this  Act,"  which  are  to  be  found  in  the  latter 
part  of  the  proviso  which  I  have  read.    These  words  appear 
clearly  to  indicate  that  what  the  municipal  council  may  do  is  to 
forbear  proceedings  by  distress  and  sale  against  a  person  who  is 
liable  under  the  combined  provisions  of  the  164th  and  175th 
sections  of  the  Act,  he  being  the  occupier,  and  that  they  are  not 
intended  to  give  the  council  power  to  proceed  against  the  owner 
unless  it  can  be  shewn  that  the  person  who  is  in  possession  of  the 
premises  has  not  paid  and  has  not  goods  to  satisfy  the  demand  for 
the  rates ;  in  other  words,  if  the  council  forego  the  distress  it  has 
the  right  to  proceed  against  the  person  who  is  in  that  case  liable 
for  the  rates.  •  To  attempt  to  apply  these  words  so  as  to  make 
the  owner  directly  answerable  in  the  action  would  be  to  give  the 
go-by  altogether  to  the  former  part  of  the  section,  which  clearly 
points  out  the  circumstances  only  under  which  the  owner  can  be 
sued,  and  which,  as  I  have  already  pointed  out,  shews  that  he 
may  only  be  sued  where  the  occupier,  being  in  possession,  has 
not  paid  his  rates,  and  is  unable  to  pay.     For  these  reasons  we 
are  of  opinion  that  his  Honour  the  Chief  Jimiice  was  right  in 
directing  a  nonsuit,  and  that  the  rule  must  be  discharged  with 
costs. 

Sir  George  Innes,  J.,  and  Stephen,  J.,  concurred. 

RvZe  discharged  with  costs. 

Attorney  for  the  plaintiff:  H,  8.  WUliams. 

Attorney  for  the  defendant :  H.  G.  Lyons. 
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(VROURKE  AND  Another  v.  THE  COMMISSIONER  FOR  RAILWAYS.  1890. 

P.  C* 
Practice — Coala — TctxaHon — VerdiGt  in  pursuanct  of  an  avoard — P<yioera  of  Court 

and  Prothonotary,  May  15,  16 

June2S. 

An  action  having  been  commenced  in  the  Supreme  Court  was  referred  by 
consent  to  arbitration,  and  the  arbitrators  were  to  return  a  general  award  on 
the  whole  declaration  for  a  sum  certain,  and  such  award  was  to  be  entered  as  a 
yerdict  whereon  final  judgment  might  be  signed,  and  costs  of  the  action,  reference, 
and  award  were  to  follow  the  verdict  so  entered. 

Held  (reversing  the  decision  of  the  Court  below),  that,  the  appellants  having 
obtained  a  verdict  for  a  portion  of  the  sum  claimed  by  them,  which  verdict  carried 
costs,  the  Court  could  not  give  the  respondent  a  verdict  for  the  residue  of  the 
sum  claimed,  and  then  delegate  to  the  Prothonotary  the  duty  of  ascertaining, 
by  the  evidence  of  the  arbitrators  and  others,  as  to  what  parts  of  the  appellants* 
claim  the  respondent  had  succeeded,  with  a  view  to  the  apportionment  of  costs. 

Held,  further,  that  such  evidence  would  be  inadmissible,  as  tending  to  explain 
or  contradict  the  award. 

Duhe  qf  Buccleuch  v.  Metropolitan  Board  of  Works  (1)  followed. 

Privt  Council  appeal. 

This  was  an  appeal  from  the  order  of  the  Full  Court,  reported 
at  p.  357  of  9  N.S.W.  L.R 

The  facts  of  this  case  fully  appear  in  the  judgment  of  their 
Lordships. 

The  Attomey-Oeneral  (Sir  R.  Webst^)  and  E.  Pollock,  for 
the  appellants.  By  the  terms  of  the  order  of  reference,  the 
award  was  to  be  entered  as  the  verdict,  and  the  costs  were  to 
follow  the  verdict  and  be  taxed  in  the  ordinary  way.  Those 
costs  included  costs  of  the  action  of  and  incidental  to  the 
arbitration  and  of  the  award.  The  order  was  made  by  consent, 
and  fikmounted  to  an  agreement  that  the  costs  should  be  disposed 
of  in  one  way,  i.e.,  they  should  follow  the  verdict.  The  award 
was  conclusive.  No  evidence  was  admissible  to  explain  or 
contradict  it.    The  Court  had  no  jurisdiction,  after  the  award 

*  Present  ;~The  Earl  of  Selbome,  Lord  Watson,  Lord  Field,  and  Sir  Barnes 
Peacock. 

(1)  L.R.  5  H.L.  418. 
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was  found  in  favour  of  the  appellants,  to  enter  a  verdict  for 
the  respondent  for  any  amount,  and  then  apportion  the  costs 
according  to  the  two  verdicts.  [Reference  was  made  to  Wilcox 
V.  Wilcox  (2),  Crawshaw  v.  York  and  North  Midland  RaUvxiy 
Co.  (3),  traheme  v.  Gardner  (4),  Anderson  v.  Chapman  (5), 
Whitworth  v.  EvZse  (6),  LUUe  v.  Sandeman  (7),  DvJce  ofBucdewch 
V.  Metropolitan  Board  of  Works  (8). 

Reidy  Q.C.,  and  Leverson,  for  the  respondent,  contended  that 
although  the  order  of  reference  empowered  the  arbitrators  to 
return  a  general  verdict,  still  the  issues  were  divisible,  and  that 
upon  some  of  them  the  arbitrators  must  have  found  for  the 
respondent,  having  regard  to  the  amount  which  they  awarded 
against  him,  and  which  waiS  much  less  than  the  amount  claimed. 
According  to  the  usual  practice,  the  respondent  was  entitled  to 
his  costs  of  the  issues  on  which  he  succeeded.  There  was  nothing 
in  the  terms  of  the  order  of  reference  to  deprive  him  of  that 
right.  He  was  entitled  to  his  costs  on  a  trae  interpretation  of 
the  order,  and  in  accordance  with  the  intention  of  the  parties. 
In  order  to  tax  costs  in  this  case  properly,  it  was  in  accordance 
with  the  usual  practice  and  the  decisions  of  the  Courts  that  the 
postea  should  be  amended  as  ordered,  and  that  the  Prothonotary 
should  examine  the  arbitrators,  and  take  other  evidence  so  &s  to 
ascertain  upon  which  issues  the  respondent  had  succeeded. 
[Reference  was  made  to  Traheme  v.  Gardner  (4),  and  WUliams 
v.  Great  Western  Railway  Co.  (9). 

Counsel  for  the  appellants  were  not  heard  in  reply. 


The  judgment  of  their  Lordships  was  delivered  by 

Lord  Watson.  The  appellants  constructed  part  of  a  railway 
line,  under  a  contract  with  the  respondent,  who  is  the  Commissioner 
for  Railways  for  New  South  Wales ;  and,  disputes  having  arisen  as 
to  the  payments  to  which  the  appellants  were  entitled,  they 
brought  an  action  against  the  respondent  before  the  Supreme 


(2)  4  Ex.  500. 

(3)  21  L.J.  Q.B.  274. 

(4)  8  E.  ft  B.  161. 

(5)  5  M.  &  W.  483. 


(6)  L.R.  1  Ex.  251. 

(7)  1  N.S.W.  L.R,  263. 

(8)  L.  R.  5  H.L.  418. 

(9)  8  M.  &  VV.  856. 
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Court  of  the  colony.    Their  declaration,  which  contains  two        ^^^' 
counts  on  an  indenture,  one  in  damages,  and  a  fourth  in  vndebi-    0'R<^^*^* 
tcUvs,  concludes  for  a  lump  sum  of  100,000i.     In  the  course  of      /^^"^ 
the  litigation  they  furnished  particulars  of  their  claim  for  goods    sionb&  fos 
sold  and  delivered,  amounting  in  all  to  39,799i.  58.  Id,  but  there  ^^^^ 

is  no  specification  in  the  pleadings  of  the  sums  claimed  under  ^^^  Watawi. 
the  other  counts  of  the  declaration.      The  respondent's  answer 
consisted  of  a  general  denial  of  all  the  appellants'  allegations; 
and  the  appellants  joined  issue  on  his  pleas. 

When  the  cause  was  ripe  for  trial,  the  parties  agreed  to  refer 
it,  and  all  matters  therein  in  dispute  between  them,  to  the  deter- 
mination of  three  arbitrators,  the  award  of  a  majority  to  be  final 
and  conclusive.  The  terms  of  the  arrangement  were  embodied  in 
a  decree  by  consent,  bearing  date  the  22nd  December,  1886 ;  and 
th&se,  so  far  as  material  to  the  issues  raised  by  this  appeal,  are  as 
follows : — "  The  award  of  the  said  arbitrators  to  be  for  a  sum 
certain  for  the  plaintiffs,  or  an  awa/rd  for  the  defendant,  as  the 
curbitrators  may  find;  such  award  to  be  made  within  one 
calendar  month  from  the  close  of  the  said  arbitration,  to  be  made 
in  writing,  and  when  made  to  be  delivered  by  the  said  arbitrators 
to  the  Prothonotary  of  the  Supreme  Court;  and  that,  unless 
restrained  by  any  order  or  rule  of  the  Supreme  Court  or  Judge 
thereof,  the  party  in  whose  favour  the  said  award  shall  be  made 
may,  twenty-one  days  after  the  service  of  a  copy  of  the  said 
award  on  the  solicitor  or  agent  of  the  other  party,  enter  the  said 
award  as  the  verdict  in  this  cause,  and  shall  be  at  liberty  to  sign 
final  judgment  thereon,  the  arbitrators  to  assess  their  fees  at  the 
foot  of  the  award ;  the  costs  of  this  action,  and  of  the  arbitration, 
and  of  and  incidental  to  the  reference  to  arbitration,  and 
of  the  award,  to  follow  the  verdict  so  to  be  entered  and  to  be  taxed 
in  the  ordinary  way!* 

The  arbitrators  differed  in  opinion,  and  a  majority  signed  and 
delivered  their  award  on  the  10th  September,  1887,  by  which 
they  awarded  the  sum  of  20,4t33Z.  lOs.  lid,  to  the  appellants,  and 
assessed  the  fees  of  the  three  arbitrators  at  1804Z.  58.  each.  No 
application  was  made  to  set  aside  the  award  within  the  time 
prescribed,  and,  in  the  terms  of  the  decree  already  cited,  a  verdict 
was  entered  for  the  appellants,  on  the  11th  October,  1887,  for  the 
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1890.       sum  found  due  to  them  by  the  award,  with  interest  from  its 
O'RouRKK    date,  by  signing  an  incipitur  of  judgment. 

The  The  appellants  then  brought  in  their  bill  of  costs  for  taxation, 

iV^IUff  1MTQ 

sioNBR  FOR  which  included  the  whole  costs  of  the  action  and  arbitration,  and 
Railways,  incidental  thereto,  and  also  of  the  award.  The  amount  of  the 
Lord  Waison,  bill  was  22,9832.  15^.,  which  is  a  large  sum,  but  the  proceedings 
appear  to  have  been  complicated,  and  expensive,  judging  from  the 
fees  of  the  arbitrators,  which  constitute  nearly  one-fourth  of  the 
whole.  When  the  bill  of  costs  came  before  the  Prothonotary,  the 
respondent  objected  to  the  principle  on  which  it  was  drawn  up, 
and  maintained  that  the  appellants  were  not  entitled  to  claim 
costs  in  respect  of  the  issues  upon  which  they  had  presumably 
failed.  After  hearing  parties  and  considering  the  matter,  the 
Prothonotary,  on  the  2nd  November,  1887,  issued  an  order 
adjourning  the  taxation  until  the  21st  of  the  month,  "so  as  to 
give  the  defendant  time  to  bring  in  his  costs  for  taxation  on  the 
issues  on  which  he  has,  in  my  opinion,  succeeded."  It  is  hardly 
necessary  to  observe  that  the  matter,  with  which  the  taxing 
officer  thus  assumed  that  he  had  the  right  to  deal,  was  one  wholly 
beyond  his  jurisdiction.  It  involved  no  question  of  taxation,  but 
of  the  respondent's  right  to  have  a  verdict  entered  for  him,  which 
would  carry  costs. 

In  consequence  of  the  course  taken  by  the  Prothonotary,  the 
appellants  moved  for  a  rule  absolute  in  the  iirst  instance,  directing 
him  to  review  the  principle  which  he  had  adopted  in  taxing  their 
costs.  The  respondent,  on  the  other  hand,  moved  for  a  rule  to 
shew  cause  why  the  award  should  not  be  set  aside,  in  so  far  as  it 
omitted  to  find  the  several  issues  joined  between  the  parties,  and 
to  specify  the  items  and  claims  of  the  appellants  which  were 
disallowed  by  the  arbitrators,  and  also  why  the  award  should  not 
be  sent  back  to  the  arbitrators,  as  to  the  matters  so  omitted,  for 
such  findings  as  might  be  necessary  for  the  just  and  proper 
taxation  of  costs  between  the  parties.  These  motions  were  heard 
together  before  a  Full  Court,  who  gave  effect  to  neither  of  them. 
The  learned  Judges  ordered  the  poetea  to  be  amended  by  entering 
a  verdict  for  the  appellants  for  20,4332.  108.  lid.,  and  a  verdict 
for  the  respondent  for  79,566Z.  9«.  IcL,  being  the  residue  of  the 
appellants'  demand,  and  declared  "  that  it  will  be  competent  for 
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the  Prothonotary  of  this  Court,  on  the  taxation  of  the  plaintiffs'        ^^90. 
costs,  to  satisfy  himself  by  the  evidence  of  the  arbitrators  herein,    O'Rodekk 
or  upon  such  other  evidence  as  may  be  brought  before  him,  as  to        Th£ 
what  parts  of  the  plaintiffs'  claim  the  defendant  having  succeeded    sionbb  tor 
is  entitled  to  his  costs."  Railways. 

The  judgment  of  the  Court  was  delivered  by.  Mr.  Justice  Lk^  Wcusoh. 
Windeyer,  who  justifies  the  amendment  of  the  postea  by  reference 
to  the  colonial  case  of  LitUe  v.  SandeToan  (10),  and  the  decision 
of  the  Queen's  Bench  of  England  in  Trahetme  v.  Gardner  (11). 
Their  Lordships  do  not  question  the  soundness  of  these  decisions, 
which  nevertheless  appear  to  them  to  have  no  application  to  the 
facts  of  the  present  case.  LitUe  v.  Sandeman  was  an  action  in 
trover  for  eight  horses.  The  plaintifl^  having  succeeded  at  the  trial 
in  obtaining  a  verdict  for  one  animal  only,  the  Court  amended 
the  postea  by  entering  a  verdict  for  the  defendant  in  the  case  of 
the  remaining  seven.  In  Traheme  v.  Gardner,  the  plaintiff  sued 
for  repayment  of  copyhold  fees  paid  under  protest,  there  being 
separate  charges  applicable  to  each  of  several  tenements,  and, 
though  a  general  verdict  had  been  entered  for  the  plaintiff,  it 
was  taken  subject  to  the  opinion  of  the  Court  upon  a  special  case. 
In  both  instances  there  were  several  issues,  upon  which  either 
the  jury  or  the  Court  had  separately  found,  and  the  Court  were 
therefore  in  a  position  to  amend  the  verdict  according  to  the 
success  or  failure  of  the  plaintiff  or  defendant  upon  each  issue. 
But  in  this  case  (leaving  out  of  view  for  the  present  the  fact  that 
the  parties  had  agreed  as  to  the  course  of  procedure  which  was  to 
be  followed),  the  Court  had  no  materials  which  could  enable  it  to 
dissever  the  issues  which  had  been  submitted  to  the  arbitrators, 
and  to  ascertain  the  findings  which  they  had  arrived  at  in  regard 
to  each  of  them.  The  lump  sum  claimed  by  the  appellants 
necessarily  included  unliquidated  damages  under  the  third  count 
of  the  declaration ;  and  it  is  clear  beyond  dispute  that,  treating 
the  third  count  as  a  separate  issue,  if  the  appellants  got  a  finding 
for  part  of  the  damages  claimed,  the  respondent  would  not  be 
entitled  to  a  verdict  for  the  balance.  In  that  state  of  matters 
it  is  difficult  even  to  speculate  upon  what  grounds  the  learned 
Judges  gave  the  respondent  a  verdict  for  the  excess  of  100,000i. 
over  the  amount  awarded  by  the  arbitrators. 

(10)  1  N.S.W.  L.R.  2S3.  (11)  8  E.  &  B.  161. 
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^^^'  The  directions  given  by  the  Court  to  their  Prothonotary,  in  the 

O'RouEKE  decree  appealed  from,  strongly  illustrate  the  unreliable  character 
The  of  the  cost-carrying  verdict  which  they  entered  for  the  respondent 
sioNKB  FOB  ^^y  delegate  to  that  official  the  duty  of  ascertaining,  by  examina- 
RAttwAYH.  jJqj^  q{  ^jjg  arbitrators  and  others,  ''as  to  what  parts  of  the 
Lord  Wataon,  plaintiffs*  claim  the  defendant  having  succeeded  is  entitled  to  his 
costs."  Such  an  inquiry  is  obviously  beyond  the  functions  of  a 
taxing  officer.  The  Court  itself,  and  not  he,  must  determine 
what  were  the  issues  raised  for  trial,  and  upon  which  of  these, 
and  to  what  extent,  the  defendant  is  entitled  to  a  verdict  Their 
Lordships  are  also  of  opinion  that  the  Court  below  erred  in 
authorising  a  general  examination  of  the  arbitrators  "  with  a  view 
to  the  Prothonotary  informing  himself  as  to  the  issues  upon 
which  the  defendant  succeeded."  The  judgment  of  the  House  of 
Lords  in  The  Duke  of  BuccLevjch  v.  Metropolitan  Board  of  Works 
(12),  upon  which  Mr.  Justice  Windeyer  relied,  is,  when  rightly 
understood,  a  direct  authority  to  the  contrary.  The  principle 
which  was  laid  down  by  Mr.  Baron  Cleasby  in  that  case  (p.  433), 
and  accepted  by  the  House,  was  thus  explained  (p.  462)  by  Earl 
Cairns : — "  He  (i.6.,  the  arbitrator  or  umpire)  was  properly  asked 
what  had  been  the  course  which  the  argument  before  him  had 
taken — what  claims  were  made  and  what  claims  were  admitted  ; 
so  that  we  might  be  put  in  possession  of  the  history  of  the 
litigation  before  the  umpire  up  to  the  time  when  he  proceeded  to 
make  his  award.  But  there  it  appears  to  me  the  right  of  asking  | 
questions  of  the  umpire  ceased.  The  award  is  a  document  which 
must  speak  for  itself,  and  the  evidence  of  the  umpire  is  not  ' 
admissible  to  explain  or  to  aid,  much  less  to  attempt  to 
contradict  (if  any  such  attempt  should  be  made)  what  is  to  be 
found  upon  the  face  of  that  written  instrument"  In  this  case, 
it  is  obvious  that  an  examination  of  the  arbitrators  would  not 
disclose  how  far  the  defendant  had  succeeded,  unless  they  were 
asked  what  sum,  if  any,  they  had  awarded  to  the  appellants 
under  each  count  of  the  declaration,  a  line  of  examination  which 
is  plainly  incompetent. 

The  learned  Judges  in  the  Court  below  appear  to  have  been 
influenced  by  the  consideration,  thus  expressed  by  Mr.  Justice 
(12)  L.R.  5  U.L.  418. 
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WindeyeVy  that  "  the  amount  of  the  plaintiffs'  claim  and  the        ^^^' 
amount  of  the  arbitrators'  award  clearly  shew  that  the  defendant    0*Rourkb 
has  made  a  successful  resistance  to  a  considerable  portion  of  the        Thb 

OOMMIS' 

demand  made  upon  him,  and,  looking  to  the  amount  claimed  by  bioneb  vob 
the  plaintiffs'  bill  of  costs,  it  would  be  a  monstrous  thing  if  the  Railways, 
defendant  were  not  allowed  such  costs  as  he  has  been  put  to  in  I^<^  Watson. 
successfully  resisting  any  portion  of  the  plaintiffs'  demanda" 
These  observations  confirm  the  impression,  created  by  the  terms 
of  the  order  appealed  from,  that  the  learned  Judges  throughout 
these  proceedings  must  have  assumed  that  they  were  entitled  to 
deal  with  the  case  in  the  ordinary  course  of  law,  instead  of 
following  out  the  course  which  the  parties  themselves  had  agreed 
to.  But  the  consent  decree  of  22nd  November,  1886,  is  the  only 
measure  of  the  rights  of  these  two  parties ;  and  neither  the  Court 
below,  nor  this  Board,  has  any  right  to  disregard  the  arrange- 
ments which  the  parties  have  made,  or  to  characterise  the  result 
of  these  arrangements  as  monstrous.  Had  it  not  been  for  these 
arrangements,  the  proper  course  might  perhaps  have  been  to  send 
back  the  case  to  the  arbitrators  for  special  findings  upon  each 
count;  but  the  parties  have  not  only  empowered,  but  have 
directed  them  to  return  a  general  award  upon  the  whole 
declaration,  for  a  sum  certain,  either  for  the  plaintiffs  or  for  the 
defendant,  as  the  case  might  be.  In  the  next  place,  the  parties 
have  agreed  that  an  award  in  these  terms  should,  unless  challenged 
within  a  time  limited,  be  entered  as  a  verdict  for  the  party  in 
whose  favour  it  was  made,  who  should  also  be  at  liberty  to  sign 
final  judgment  thereon,  and  both  these  steps  have  been  duly  taken 
by  the  appellants,  without  any  opposition  on  the  part  of  the 
respondent.  Lastly,  it  was  agreed  that  all  costs  of  the  action, 
reference,  and  award  should  '*  follow  the  verdict  so  to  be  entered," 
which  plainly  implies  that  the  appellants  holding  the  award 
which  they  have  entered,  are  to  have  their  whole  costs  as  taxed, 
and  that  the  respondent  is  not  entitled  to  any  award  or  verdict 
carrying  costs. 

For  these  reasons,  their  Lordships  are  of  opinion  that  the  course 
followed  by  the  Court  below,  whilst  in  other  respects  unwarrant- 
able, is  in  direct  contravention  of  the  agreement  of  parties ;  and 
they  will  therefore  humbly  advise  Her  Majesty  to  reverse  the  order 
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appealed  from,  with  costs  to  the  appellants  in  the  Court  below 
from  and  after  the  2nd  November,  1887,  and  to  remit  the  cause 
with  directions  to  the  Prothonotary  to  tax  the  costs  of  the 
appellants  (plaintiffs  in  the  Court  below)  upon  the  verdict  entered 
for  them  pursuant  to  the  award.     The  respondent  must  pay  the 


Lord  Watson,  costs  of  this  appeal. 


Appeal  uphdd. 


1890. 


October  27. 

The  C.J. 

IVindeyer  J. 

axid 

Innes  J. 


THE   NATIONAL  FIRE  AND   MARINE  INSURANCE  CO.   OP  NEW 
ZEALAND  V.  THE  AUSTRAUAN  JOINT  STOCK  BANK. 

Marine  iwmrance — Polinf  ismed  in  name  of  mortgagee  ^Liability  of  mortgagee  for 

premium, 

J.  P.  and  Co.,  having  mortgaged  their  vessel  to  the  defendants,  signed  ao 
application  to  the  plaintiffs  to  insure.  The  policy  was  Issued  in  the  name  of  the 
mortgagees,  J.  P.  and  Co.  giving  their  promissory  note  for  the  premium.  The 
policy  provided  that  on  nonpayment  of  the  premium  the  plaintiffs  might  cancel 
the  policy  by  notice  to  the  insured  and  recover  the  proportionate  part  of  the 
premiimi.  The  note  having  been  dishonoured,  the  plaintifis  cancelled  the  policy, 
and  brought  this  action  to  recover  the  premium.  Beyond  the  facts  of  the  mort- 
gagors signing  the  proposal  and  giving  their  promissory  note,  the  evidence  wu 
contradictory  as  to  whether  there  had  been  any  agreement  that  the  mortgagors 
were  to  be  liable  for  the  premiums,  and  a  verdict  was  taken  by  consent  for  the 
plaintiflGs. 

ffeldf  that  the  plaintiffs  must  recover,  the  defendants  having  abandoned  the 
question  of  fact  as  to  whether  it  had  been  agreed  that  the  mortgagors  should  he 
liable,  by  allowing  a  verdict  to  be  entered  against  them. 

This  was  an  action  to  recover  the  sum  of  1342.  lis.  6d.,  the 
proportionate  part  of  two  premiums  up  to  date  of  cancellation 
on  two  policies  of  insurance  over  the  v-essels  Annie  Lynne  and 
May  Jennings, 

Messrs.  Jennings,  Pickering  and  Co.,  the  owners  of  the  said 
vessels,  mortgaged  them  to  the  defendant  bank,  and  subsequently 
two  proposals  for  insurance,  signed  by  Messrs.  Jennings  and 
Pickering,  were  lodged  with  the  plaintiff  company.  The  policies 
were  issued  in  the  name  of  deiendants  as  mortgagees.  The 
policies  contained  the  following  clause : — 
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"  Provided  always,  and  it  is  hereby  agreed,  notwithstanding  anything  to  the  1890. 

contrary  hereinbefore  contained,  that  the  company  shall  be  entitled  at  any  time  «, 

to  cancel  this  policy  so  long  as  the  actual  cash  for  the  premium  or  any  part  National 

thereof  has  not  been  received,  by  giving  the  insured  or  his  executors,  adminis-  Firb 

trators,  or  permitted  assigns  notice  in  writing  of  such  cancellation.     .     ,     .  i^f^^^ 

Upon  such  cancellation  the  company  shall  be  entitled  to  recover  the  proportionate  Tj,guRANCE 

part  of  the  premium  for  the  period  of  time  during  which  the  policy  was  in  force.*'  Company 

In  payment  of  the  premiums  the   mortgagors  gave  to  the        j^^ 
plaintiffs  their  joint  promissory  notes,  payable  six  months  after     Zeai*and 
date.     The  notes  were  dishonoured.     The  plaintiffs  thereupon        The 
gave  notice  to  the  defendants  of  the  cancellation  of  the  policies  joint  Stock 
under  the  clause  above  set  out,  and  demanded  payment  of  the       -Bank. 
proportionate  part  of  the  premiums  for  the  time  during  which  the 
policies  had  been  in  force.     Payment  being  refused,  this  action 
was  brought. 

At  the  trial  the  following  evidence  was  given : — 

W.  A.  Gibb,  manager  of  plaintiff  company.  In  January,  1889,  Jennings  and 
Fisher  (solicitor  for  the  bank)  came  to  me ;  when  I  came  into  the  office  they  were 
examining  the  proposals ;  they  were  originally  in  the  names  of  Jennings  and 
Pickering ;  Fisher  said  that  the  bank  required  these  policies  in  their  own  name 
as  mortgagees ;  I  said.  **  We  are  quite  agreeable  to  their  being  in  their  name 
as  mortgagees,"  and  they  were  altered  as  they  now  appear ;  Fisher  asked  if  the 
usual  six  months'  credit  would  be  given  ;  I  agreed  to  that ;  Fisher  asked  me  to 
send  the  policies  to  his  firm  as  solicitors  for  the  bank ;  they  were  delivered  to  his 
firm ;  Pickering  and  Jennings  gave  the  notes  produced ;  they  were  dis- 
hononred,  Ac, ;  it  is  not  a  common  thing  to  issue  policies  to  mortgagees ;  it  is 
usual  to  transfer  them  from  the  owner  to  the  mortgagees. 

Donnelly  Fisher.  I  went  with  Jennings ;  he  made  an  application  on  behalf  of 
his  firm  for  insurance  in  the  name  of  the  bank  as  mortgagees;  most  of  the 
oonversation  was  between  Jennings  and  Gibb  ;  I  do  hot  recollect  the  alteration 
being  made,  nor  seeing  the  proposals;  I  never  asked  about  credit;  I  asked 
Jennings  whether  he  was  not  going  to  pay  the  amount  of  the  premiums,  and 
either  Jennings  or  Gibb  said,  **0h,  that  is  all  right— we  will  arrange  that 
between  ourselves ;"  I  may  have  asked  that  the  policies  should  be  made  out  in 
the  name  of  the  bank ;  it  is  more  than  probable. 

W.  A.  Gibb,  recalled.  As  to  Jennings  or  myself  saying  **  We  will  arrange 
that,"  nothing  of  the  kind  was  said. 

By  consent  a  verdict  was  taken  for  the  plaintiffs,  with  leave 
reserved  to  the  defendants  to  move. 

C.  B.  Stephen  now  moved  for  a  nile  ni^i  to  enter  the  verdict 
for  the  defendants,  or  for  a  new  trial  on  the  grounds  that  on  the 
facts  and  documents  the  verdict  should  be  for  the  defendants,  and 
that  the  defendants  were  not  liable  to  pay  the  money  sued  for. 
The  mortgagors  are  the  persons  liable  for  the  premiums,  not  the 
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^^^'       mortgagees  ;  the  mortgagees  were  the  persons  instired;  bat,  so 

The        far  as  the  premiums  are  concerned,  the  contract  was  made  with 
National 
FiRB        the  mortgagors.    This  is  apparent  from  the  facts  that  the  pro- 

Mawnb  posals  were  made  by  the  mortgagors,  and  the  promissory  notes  for 

^Company*  *^®  premiums  were  given  by  them.     A  person  is  entitled  to  insure 

OF  property  for  the  benefit  of  another,  but  the  issue  of  the  policy  to 

Zkaland  that  other  person  does  not  indicate  that  he  is  liable  for  the 

The        premium,  or  any  part  of  it. 
Austbauan 
joM  Stock      [The  Chief  JUSTICE.    If  there  had  been  a  loss  during  the 

currency  of  the  notes  the  defendants  would  have  received  the 

insurance  money  less  the  amount  of  the  premium.] 

The  evidence  shews  that  the  agreement  to  pay  the  premiums 
was  between  the  plaintiffs  and  the  mortgagors. 

[Innes,  J.  It  seems  to  me  that  the  question  was  one  of  fact 
for  the  jury,  and  not  one  of  law  for  us.  Upon  the  evidence  there  is 
a  point  blank  contradiction  between  Gibb  and  Fisher*  How  can 
we  determine  that  as  a  question  of  law  ?] 

[The  Chief  Justice.  On  the  face  of  the  policies  there  are 
only  two  parties — insurers  and  insured.  To  succeed  you  must 
establish  a  contract  between  the  insurers  and  the  third  party  that 
the  latter  should  pay  the  premiums.  But  you  did  not  ask  the 
jury  to  find  in  your  favour  upon  the  facts.] 

A  verdict  was  taken  by  consent,  so  that  the  question  of  law 
could  be  decided.  My  contention  is,  that  the  policies  having  been 
issued  at  the  request  of  the  mortgagors,  and  their  promissory  notes 
having  been  taken  for  the  premiums,  the  contract  to  pay  was 
clearly  with  them,  and  not  with  the  defendants.  I  can  find  no 
iastance  of  such  a  claim  as  this  being  enforced. 

The  Chief  Justice,  after  stating  the  facts,  said :  It  appears 
that  at  the  time  the  policies  were  issued  some  conversation  took 
place  between  Jennings  and  the  manager  of  the  plaintiff  company, 
and  Mr.  Fisher,  the  defendants'  solicitor,  being  present,  required 
that  the  policies  should  be  made  out  in  the  name  of  the 
mortgagees.    As  to  what  that  conversation  really  was  we  are  left 


VOL.  XI.] 


CASES  AT  LAW. 


469 


in  doubt.  Mr.  Fisher  gives  one  version,  and  Mr.  Gibb  another. 
The  jury,  however,  were  not  asked  to  say  which  version  they 
believed,  but  a  verdict  was  entered  by  consent,  and  when  that 
arrangement  was  made  there  was  no  question  of  a  new  trial,  but 
the  defendants  were  simply  reserved  leave  to  move  to  enter  the 
verdict.  Under  these  circumstances  the  defendants  must  be  taken 
to  have  given  the  go-by  to  the  question  of  fact ;  they  must  be 
deemed  to  hav6  considered  at  the  trial  that  the  question  of  fact 
was  entirely  against  them.  The  jury  must  be  taken,  therefore, 
to  have  found  that  there  was  no  evidence  of  a  contract  between 
the  parties  that  Jennings,  Pickering  and  Co.  were  to  be  liable  for 
the  premiums,  or,  in  other  words,  that  the  bank  was  not  to  be 
liable.  The  facts  then  being  against  the  defendants,  I  am  unable 
to  see  any  point  of  law  upon  which  they  are  entitled  to  succeed. 
All  I  find  before  me  are  two  policies  of  insurance  by  which  the 
defendants  are  insured  for  a  certain  amount,  with  a  stipulation 
that  if  the  premiums  are  not  paid  the  company  shall  be  at  liberty 
to  give  notice  to  the  insured  cancelling  the  policy,  and  to  recover 
a  proportionate  part  of  the  premiums.  I  am  unable,  therefore,  to 
see  why  the  verdict  should  not  be  allowed  to  stand. 
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WiNDEYER  and  Innes,  JJ.,  concurred. 


Rule  refused. 


Attorneys  for  the  plaintiffs :  Creagh  &  WiUia/ma, 
Attorneys  for  the  defendants :  Fisher,  Halfe  &  Salwey. 
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^8^'  ACKROYD  v,  CAMPBELL,    f^-  "^  •  ^  ^ 

Nc>vember  26. 

Nuisance— Negligence— Highuxiy'-Dedicatum — Injury  caused  by  overhanging  htdge. 

The  C.J, 

Innea  J.  Xhe  plaintiff  whilst  walking  on  the  footway  of  a  publio  street  at  nigfat  was 

F  *?     T       i'lj^red  in  the  eye  by  a  branch  of  a  hedge  which  grew  on  the  defendant's  land 

adjoining  the  street,  and  overhung  the  fence  on  to  the  footpath.    Held,  in  an 

action  for  negligence  and  nuisance  that  the  defendant  was  liable  for  the  injury 

so  caused  in  the  absence  of  any  evidence  that  the  defendant  or  his  predecessor  in 

title  had  dedicated  the  street  to  the  public  subject  to  the  nuisance  caused  by  the 

overhanging  hedge. 

New- TRIAL  MOTION. 

The  plaintiff,  who  was  a  stonemason,  was  walking,  on  the  night 
of  the  1st  September,  1889,  down  Bowral-street,  Bowral.  The 
pathway  on  which  the  plaintiff  was  walking  was  about  eleven 
feet  wide,  and  inside  the  fence  upon  the  adjoining  land,  which 
belonged  to  the  defendant,  grew  a  hawthorne  hedge.  This  hedge 
had  been  allowed  to  grow  over  the  fence,  and  overhung  the  path- 
way some  three  or  four  feet.  The  plaintiff,  whilst  walking  down 
the  path,  ran  against  part  of  the  projecting  hedge  and  was  struck 
in  the  eye  by  a  thorn  and  sustained  very  severe  injury  to  his 
sight.  The  accident  occurred  at  half -past  seven  on  a  fine  but 
very  dark  night. 

This  action  was  brought  to  recover  damages  for  the  injury  so 
caused. 

The  first  count  of  the  declaration  charged  that  the  defendant 
negligently  permitted  his  hedge  to  overgrow  and  project  into  the 
public  street,  in  consequence  of  which  the  plaintiff  was  injured. 
The  second  count  alleged  that  the  defendant  permitted  his  hedge 
to  overgrow  and  project  into  the  said  street  so  as  to  obstruct  and 
render  it  dangerous. 

Pleas:  1.  Not  guilty.  2.  That  long  before  the  street  was 
dedicated  to  the  public  the  defendant  was  the  owner  of  the  dose 
and  hedge  which  then  projected  on  to  the  adjoining  land,  which 
afterwards  became  the  said  street,  with  the  leave  and  license  of 
the  owner  of  such  land,  and  afterwards,  and  while  the  said  hedge 
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SO  projected,  the  owner  of  the  said  adjoining  land  dedicated  it  as        ^^^' 
a  street  to  the  use  of  the  public,  subject  to  the  right  of  the     Ackroyd 
defendant  to  have  his  hedge  overgrow  as  theretofore,  and  the    Campbell. 
said  owner  had  never  revoked  the  aforesaid  leave  and  license. 

At  the  trial  no  evidence  was  called  by  the  defendant.  As  to 
the  dedication,  the  only  evidence  was  as  follows  : — 

W.  Farrell.  Alderman  Li  July,  1889,  I  had  to  attend  to  the  condition  of  the 
BtreetB  ;  I  have  seen  the  hedge  ;  it  was  overhanging  from  two  feet  to  two  feet 
six ;  the  hedge  has  grown  a  great  deal  in  four  years  ;  the  council  took  over  the 
street  in  1886 ;  the  hedge  was  not  then  so  high  ;  it  is  an  old  fence. 

M.  Rice,  Alderman.  Knew  defendant  and  his  place  in  Bowral-street ;  I  know 
the  condition  of  the  hedge;  I  inspected  it  before  September,  1889;  it  was  in  a 
bad  state ;  .it  was  overhanging  the  footpath  in  several  places  from  two  feet  six  to 
three  feet ;  I  have  known  it  during  the  last  eight  years ;  I  remember  when  the 
street  was  dedicated ;  it  was  then  overgrowing,  but  not  to  the  same  extent ;  it 
has  increased  largely  ;  the  hedge  has  been  growing  there  for  the  last  twenty 
years ;  it  has  been  growing  in  size  since  1866,  and  it  hangs  over  more  than  in 
1886. 

Verdict  for  the  plaintiff  for  7001. 

The  defendant  obtained  a  rule  nisi  for  a  new  trial  or  non-suit 
on  the  ground,  amongst  others  which  were  not  afterwards  argued, 
that  his  Honour  should  have  ruled  that  before  the  dedication  of 
Bowral-street  in  1886  the  public,  and  the  plaintiff  as  one  of  them, 
accepted  the  said  dedication  subject  to  the  hedge  that  was  then 
growing  over  the  street. 

Barton,  Q.C.,  and  Pring  for  the  defendant.  The  facts  of  this 
case  bring  it  within  Fisher  v.  Prowse  and  Cooper  v. 
Walker  (1),  which  were  argued  together,  and  decided  that 
where  an  obstruction  or  erection  exists  upon  land,  and  afterwards 
the  land,  or  that  which  is  immediately  adjoining  it,  is  dedicated 
to  the  public  as  a  way,  the  dedication  is  subject  to  the  incon- 
venience or  risk  arising  from  the  obstruction. 

[The  Chief  Justice.  Your  diflSculty  is  that  even  supposing 
the  street  was  dedicated  to  the  public,  there  is  no  evidence  to 
shew  that  the  defendant  was  the  person  who  dedicated  it,  or  that 
he  was  the  owner  of  the  soil  before  it  became  public  property. 
The  street  may  have  been  dedicated  by  an  adjoining  owner,  in 
which  case  the  overgrowth  of  your  hedge  is  a  simple  nuisance  or 

trespass.] 

(1)  31  L.J.  Q.B.  212. 
EE2 
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^^^-  There  is  evidence  that  the  municipal  council  took  over  the 

AoKKOYD  street  in  1886,  and  that  the  hedge  was  then  overgrowing  the 
Campbell,  footpath  ;  also,  that  the  hedge  had  been  there  for  twenty  years  or 
more.  The  only  inference  it  is  possible  to  draw  from  the  evidence 
is  that  the  so-called  nuisance  existed  long  before  the  street  was 
dedicated,  and  that  the  public  accepted  the  street  as  it  was,  with 
the  hedge  projecting  over  it :  Bobbins  v.  Jones  (2),  If  the  whole 
of  the  overgrowth  had  occurred  since  the  dedication  it  would,  of 
course,  be  a  nuisance,  but  according  to  the  evidence  there  was 
some  overgrowth  in  1886,  and  even  if  the  owner  was  bound  to 
allow  no  further  growth,  that  part  which  then  existed  was  lawful. 
Therefore,  it  lay  on  the  plaintiff  at  the  trial  to  shew  more  than  he 
did,  for  all  he  said  was  that  he  was  injured  by  a  growth,  part  of 
which,  at  any  rate,  was  lawful.  He  may  have  been  struck  by  the 
part  which  was  overhanging  in  1886. 

[Mr.  Justice  Stephen,  who  tried  the  case,  was  then  consulted, 
and  reported  that  no  evidence  was  given  at  the  trial  that  the 
street  was  dedicated  by  the  defendant,  or  that  he  was  ever  the 
owner  of  the  soil  of  the  street.] 

Reid  and  J.  L,  Campbdl,  for  the  plaintiff,  were  not  heard. 


The  Chief  Justice.  In  this  case  the  plaintiff  was  injured  in 
the  eye  by  part  of  a  hawthome  hedge,  which  grew  on  the  land  of 
defendant,  and  hung  over  the  fence  on  to  the  highway  where  the 
plaintiff  was  walking.  The  plaintiff  accordingly  brought  an 
action,  first,  for  negligently  permitting  the  hedge  to  project  over 
the  road,  and  secondly,  for  causing,  or  permitting,  a  nuisance  on 
a  public  highway.  There  were  two  pleas,  the  only  one  we  need 
consider  being  the  general  issue.  The  rule  was  granted  on  a 
number  of  grounds,  only  one  of  which  was  argued,  viz.,  that  the 
plaintiff,  as  one  of  the  public,  accepted  the  dedication  of  the  street 
in  1886  subject  to  the  hedge  which  was  then  growing  over  it. 
This  ground,  however,  assumes  a  fact  that  there  is  no  evidence  to 
support,  i,e,,  the  dedication  in  1886.  The  appellant  relied  on 
Fisher  v.  Prowse  and  Bobbins  v.  Jonss  to  establish  the  proposition 

(2)  33  L.  J.  C.P.  1. 
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that  where  a  road  is  dedicated  to  the  public  with  something  upon  ^^^' 
it  which,  if  placed  there  subsequently  to  the  dedication,  would  Ackboyd 
amount  to  a  nuisance,  the  road  is  accepted  by  the  public  subject  Campbell. 
to  such  nuisance,  and  if  one  of  the  public  is  injured  he  has  no  The  C.J. 
remedy  againsfc  the  person  who  has  caused  the  nuisance  or  his 
successor  in  title.  In  both  those  cases  it  appeared  that  the 
alleged  nuisance  existed  at  the  time  of  the  dedication,  and  that 
the  person  who  caused  the  nuisance  was  the  person  who  dedicated 
the  road.  Here  there  is  no  such  evidence,  and,  therefore, 
unfortunately  for  the  appellant,  the  facts  of  this  case  do  not 
bring  it  within  the  cases  cited.  The  only  evidence  of  dedication 
was  that  of  Messrs.  Farrell  and  Bice.  [His  Honour  read  the 
evidence.]  We  have  also  the  report  of  the  Judge  who  tried  the 
case  that  no  evidence  was  given  as  to  when,  or  by  whom,  the  road 
was  dedicated.  If  the  defendant  desired  to  raise  this  point  he 
should  have  proved  clearly  when  the  road  was  dedicated  ;  that  it 
was  dedicated  by  himself  or  his  predecessor  in  title ;  and  also  the 
exact  state  the  hedge  was  in  at  the  time  of  such  dedication.  We 
must,  therefore,  take  it  that  this  hedge  was  a  nuisance,  and  the 
plaintiff  having  been  injured  by  it  is  entitled  to  recover.  The 
damages  are  large,  but  not  so  excessive  as  to  enable  us  to 
interfere  with  them. 

Innes  and  Foster,  JJ.,  concurred. 

Rule  diachxvrged  with  costs 

Attorney  for  the  plaintiff:  Bv/rcher. 

Attorney  for  the  defendant :  Itusaell' Jones  Bros. 
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1890.  RAILTON  v.  WOOD. 


^      '       Landlord  and  tenant— Distress  for  rent— Insolvency  c^  tenant — BiU  of  sale— 5  Vk. 
^^^  ^'  No.  17,  8.  4\— Distress  Act— 16  Vic.  No,  11.  «.  18. 

P.O.* 

The  plaintiif  distrained  for  rent  upon  the  goods  of  his  tenant,  and  later  on  the 

same  day  the  defendant  seized  the  same  goods  under  a  bill  of  sale.    Two  days 

later  the  tenant's  estate  was  sequestrated.     The  defendant  then  removed  the 

goods,  and  the  plainti£f  thereupon  brought  an  action  for  treble  damages  for  ponnd 

breach  under  sec.  18  of  the  Distress  Act.    Held,  reversing  the  decision  of  the 

Supreme  Court,  that  the  plaintiff  was  entitled  to  recover,  since  the  5  Vic.  No.  17, 

s.  41,  only  prohibits  distress  on  goods  which  form  part  of  the  insolvent  estate,  but 

not  on  the  goods  of  a  stranger. 

Co?ien  V.  Slade  (1)  overruled. 

Appeal  from  an  order  of  the  Supreme  Court  directing  that  a 
verdict  entered  for  the  plaintiff  should  be  set  aside  and  a  verdict 
entered  for  the  defendant,  and  from  another  order  discharging  a 
rule  to  increase  the  appellant's  damages  and  costs  according  to  the 
15  Vic.  No.  11,  s.  18.     (Reported  ante,  vol.  ix.,  483.) 

Aspland,  Q.C.,  and  Dickens,  for  the  appellant. 

Cohen,  Q.C.,  and  Wood  Hill,  for  the  respondent. 

June  28.  On  the  28th  June  the  judgment  of  their  Lordships  was  delivered 

by 

Lord  Field.  This  appeal  is  brought  before  their  Lordships 
from  two  orders  of  the  Supreme  Court  of  New  South  Wales,  but 
in  both  cases  the  same  question,  viz.,  the  construction  of  the  41st 
section  of  the  colonial  Insolvent  Act,  5  Vic.  No.  17  of  1841,  is 
raised. 

The  material  fa<^ts  are  not  in  dispute. 

The  appellant,  who  was  the  plaintiff  below,  is  the  owner  of  the 
Telegraph  Hotel,  at  Inverell,  New  South  Wales. 

It  was  in  lease  to  one  Gorman,  and  at  the  beginning  of  August, 

1887,  the  sum  of  332i.  18s.  4<i.,  being  more  than  six  months'  rent, 

was  in  arrear. 

*  Present :  The  Earl  of  Selborne,  Lord  Watson,  Lord  Field,  Sir  Barnes  Peacock. 

(1)12S.C.R.88. 


V, 

Wood. 
Lwd  Field. 
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For  that  arrear  the  appellant,  on  the  2nd  August,  distrained        1399, 
upon  all  the  goods  in  the  hotel,  and  afterwards  impounded  and     railion 
made  an  inventory  of  them  in  due  course. 

Upon  the  same  day  a  man  named  Bell,  by  the  authority  of  the 
respondent,  also  entered- and  claimed  possession  of  the  goods. 

On  the  4th  August  Gorman,  the  tenant,  having  committed  an 
act  of  insolvency,  his  estate  was  placed  under  sequestration  under 
the  Insolvent  Act  above  mentioned,  but  beyond  giving  the 
appellant  notice  of  the  sequestration,  and  of  his  appointment  as 
oiBcial  assignee,  the  latter  in  no  way  intervened  or  interfered  with 
the  appellant's  distress. 

On  the  8th  August  the  respondent  forcibly,  and  against  the 
will  of  the  bailiff  (the  goods  being  still  impoimded),  removed  them 
from  the  premises,  and  on  the  llth  August  the  present  action  was 
brought  for  that  pound  breach  and  removal  under  the  colonial 
statute,  15  Vic.  No.  11,  by  virtue  of.  section  18  of  which  the 
appellant  claims  to  be  entitled  to  treble  damages. 

The  case  was  tried  before  his  Honour  the  Chief  Justice  of  New 
South  Wales  and  a  jury. 

The  above  facts  were  given  in  evidence,  and  it  also  appeared 
that  the  respondent  claimed  to  justify  what  he  had  done  upon 
the  ground  that  the  goods  had  become  his  property  under  a  bill 
of  sale  executed  by  the  tenant,  and  dated  the  7th  May,  previous 
to  the  distress. 

By  that  deed  (the  validity  of  which  was  not  disputed)  the 
goods  in  question  were  assigned  to  the  respondent  by  way  of 
mortgage  for  securing  an  advance  of  1 800i. 

The  deed  also  comprised  the  licenses,  goodwill,  and  lease  of  the 
hotel,  and  contained  the  usual  clauses  assuring  to  the  tenant  quiet 
enjoyment  until  default,  and  giving  to  the  mortgagee  power  to 
seize  and  sell  in  that  event. 

The  value  of  the  goods  was  put  by  the  appellant  at  something 
more  than  lOOOi.,  and  by  the  respondent  at  600i. 

It  did  not  appear  what  sum  was  due  upon  the  mortgage,  but 
it  seems  to  their  Lordships  to  have  been  assumed  below,  and  to 
be  in  accordance  with  the  probabilities  of  the  case,  that  the  sum 
secured  was  far  in  excess  of  the  value  of  the  security,  and  that 
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^890.       there  was  therefore  no  beneficial  interest  in  the  goods  vested  in 
•  Railton     the  tenant,  and  that  the  whole  property  was  in  the  respondent  i 

Wood.  Upon  these  facts  the  learned  Chief  Juatice  directed  a  verdict  \ 

Lord  Field,   ^^^  ^^  appellant  for  single  damages,  365i.  16«.  4(1,  but  reserved  i 

leave  to  her  to  move  to  increase  the  amount  as  the  Court  might 
direct,  and  to  the  respondent  to  move  to  enter  the  verdict  for  him. 

Under  this  leave  cross  rules  were  obtained,  and  after  argument 
the  respondent's  rule  was  made  absolute  and  the  appellant's  dis- 
charged, and  it  is  in  both  these  respects  that  the  appellant 
complains. 

The  argument  below  and  at  their  Lordships'  bar  was  properly 
directed  to  the  only  material  question  in  the  case,  which  is, 
whether  the  respondent  was  justified  in  taking  the  goods  out  of  i 

the  possession  of  the  appellant's  baililBF  after  the  order  for 
sequestration.  The  41st  section  of  the  colonial  Insolvent  Ad,  5 
Vic.  No.  17,  is  in  these  words  : — "That  no  distress  for  rent  shall 
be  made  or  levied  or  proceeded  in  after  any  order  made  or 
sequestration  as  aforesaid  but  the  landlord  or  party  to  whom  the 
rent  shall  be  due  shall  be  entitled  to  receive  out  of  the  assets  of 
the  estate  so  much  rent  as  shall  be  then  due  not  exceeding  six 
months'  rent  in  the  whole  and  shall  be  allowed  to  come  in  as  a 
creditor  and  share  ratably  with  the  other  creditors  for  the 
overplus." 

As  to  the  construction  of  this  section  the  respondent's  contention 
was  that  all  further  dealing  by  the  appellant  with  tiie  distress 
after  the  making  of  the  order  of  the  4th  August  was  prohibited, 
and  that  there  was  therefore  no  longer  any  bar  to  the  removal  by 
him  of  his  own  goods,  whilst  the  appellant  urged  that  the 
prohibition  only  applied  to  a  distress  upon  goods  which  formed 
part  of  the  insolvent  estate  to  be  administered  as  assets,  and  ako 
that  even  otherwise  the  prohibition  in  question  was  at  the  election 
of  the  official  receiver,  and  did  not  justify  the  pound  breach  by 
the  respondent. 

Upon  this  latter  contention  it  is  not  necessary  for  their  Lord- 
ships to  express  any  opinion,  they  having  come  to  the  conclusion 
that  the  appellant's  contention  upon  the  construction  of  the 
statute  is  well  founded,  and  that  the  judgment  of  the  Court 
below  cannot  be  supported. 


VOL.  XL]  CASES  AT  LAW.  477 

The  rules  of  construction  are  now  well  settled.    The  authorities        ^^90. 
are  numerous,  but  their  Lordships  cannot  find  a  more  appropriate     Railton 
enunciation  of  the  rule  applicable  to  the  present  case  than  that      Wood. 
expressed  in  the  judgment  of  one  of  their  Lordships  (Earl  of  j^^  j^^^ 
Sdborne)  and  of  the  late  Earl  Cairns  in  the  case  of  E.  and  W.  India 
Dock  Go.  V.  HiU  (2),  and  on  appeal  to  the  House  of  Lords  (3). 

The  question  which  arose  in  that  case  was  whether  the  23rd 
section  of  the  Imperial  Bankruptcy  Act  of  1869,  in  the  case  of  a 
bankrupt  who  was  the  assignee  of  a  lease,  affected  the  rights  and 
liability  of  the  lessor  and  original  lessee  as  between  themselves, 
and  this  is  what  Lord  Sdhome  says,  at  page  23  of  22  Chancery 
Division : — 

"  On  principle,  it  is  certainly  desirable  in  construing  a  statute, 
if  it  be  possible,  to  avoid  extending  it  to  collateral  effects  and 
consequences  beyond  the  scope  of  the  general  object  and  policy  of 
the  statute  itself,  and  injurious  to  third  parties,  with  whose 
interests  the  statute  need  not  and  does  not  profess  to  directly 
deal.  In  many  cases  .  .  .  the  effect  of  the  statute,  if  it  were 
construed  according  to  the  appellant's  argument,  would  be  to  do 
a  great  deal  more  harm  to  third  parties  outside  the  administration 
of  bankruptcy  than  it  can  do  good  to  anybody  else." 

On  appeal  to  the  House  of  Lords,  Lord  Cairns  says,  at  p. 
464:— 

"It  is  said  that  the  23rd  section  of  the  Act  of  1869  produces 
this  result,  and  I  admit  freely  that  the  section  seems  to  me 
capable  of  that  construction.  No  doubt,  if  you  read  it  literally 
it  does  seem  to  provide  that, '  when  any  property  of  the  bankrupt 
acquired  by  the  trustee  under  this  Act  consists  of  land  of  any 
tenure  burdened  with  onerous  covenants,  the  trustee  may  by 
writing  under  his  hand  disclaim  such  property,  and  upon  the 
execution  of  such  disclaimer  the  property  disclaimed  shall,  if  the 
same  is  a  lease,  be  deemed  to  have  been  surrendered.'    .... 

"  It  is  possible  that  that  may  mean  that,  to  all  intents  and 
purposes,  as  between  all  persons,  persons  actually  concerned  in 
the  bankruptcy  and  those  not  so  concerned,  it  shall  be  a  sur- 
rendered lease,  and  shall  be  altogether  out  of  the  case.  But,  on 
the  other  hand,  is  that  the  only  interpretation  ?  .  .  .  Now, 
(2)  22  Ch.  D.  14.  (3)  0  App.  Gas.  at  453. 


478  CASES  AT  LAW.  [N.  8.  W.  R. 

^^^-  .     .     .     the  purpose  of  ^his  section,  and  indeed  the  purpose  of 

Railton     ^Jjq  whole  statute,  is,  in  the  first  place,  to  clear  and  discharge  the 

Wood.      bankrupt  in  cases  where  it  is  proper  that  he  should  be  discharged 

Lord  Field,  from  liability  ;  in  the  next  place,  to  facilitate  as  early  as  possible 

the  distribution  of  the  property  which  is  to  be  divided  among  the 

creditors,  and  the  winding-up  of  the  bankruptcy ;  and,  in  the  third 

place,  to  protect  the  trustee  from  any  liability  to  which  he  might 

be  subject,  and  to  which  he  ought  not  to  be  subject  beyond  what 

is  necessary  for  the  purpose   of  accomplishing  the  two  prior 

objects.     If,  therefore,  the  statute  can  admit  of  any  construction 

limited  to  these  particular  objects,  we  must  consider  whether  that 

is  not   a  construction  preferable  to  the  first  to  which  I  have 

referred." 

And  a  little  further  on,  the  noble  Lord  says : — "  Where  there 
are  two  constructions,  the  one  of  which  will  do,  as  it  seems  to  me, 
great  and  unnecessary  injustice,  and  the  other  of  which  will  avoid 
that  injustice,  and  will  keep  exactly  within  the  purpose  for  which 
the  statute  was  passed,  it  is  the  bounden  duty  of  the  Court  to 
adopt  the  second  and  not  to  adopt  the  first  of  those  constructions." 

Now,  applying  these  principles  to  the  present  case,  what  do 
their  Lordships  find  ? 

The  language  of  the  statute  in  describing  what  it  is  which  it 
is  intended  to  prohibit,  **  distress  for  rent,"  is  so  general  as  to 
require  (as  indeed  was  admitted  on  both  sides  at  the  bar)  some 
limitation  in  order  not  to  lead  to  consequences  apparently  absurd 
or  unjust. 

What  and  whose  rent  ?  from  and  to  whom  due  ?  what  and 
whose  goods  ?  All  goods  on  the  premises  liable  to  be  distrained 
by  the  insolvent's  landlord,  no  matter  whose  property  they  are, 
or  only  those  goods  which  form  part  of  the  estate  to  be 
administered  ? 

Both  of  the  latter  constructions  are  within  the  language  of  the 
section,  and  in  order  to  ascertain  which  is  to  be  preferred,  their 
Lordships  must  look  at  the  provisions  of  the  statute,  and  its 
purview  and  policy. 

Now  it  is  a  statute,  as  described  in  the  preamble,  for  "  giving 
relief  to  insolvent  debtors,  and  providing  for  the  due  collection, 
administration,    and   distribution  of    insolvent  estates,"  and  it 
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contcuns  all  the  usual   series  of  provisions  apt  to  carry  those        ^s^- 
objects  into  effect,  amongst  them  the  41st  section  finds  in  that     Bailton 
view  its  appropriate  place,  and  no  section  was  pointed  out  to  their       Wood. 
Lordships  dealing  with  the  rights  and  liabilities  of  third  parties,   Lord  Field. 
except  when  they  come  into  competition  with  and  affect  the  rights 
of  creditors. 

The  special  policy  of  the  statute  is  also  in  harmony  with  the 
established  policy  of  legislation  in  bankruptcy  or  insolvency, 
which  aims  at  placing  limitations  upon  the  exceptional  remedy  of 
the  landlord  when  it  comes  into  competition  with  the  interests  of 
the  general  body  of  creditors,  and  the  special  language  of  the 
section  points  to  that  policy  in  the  present  instance. 

It  places  a  limit  upon  the  undoubted  legal  right  of  the  appellant 
to  a  preferential  hold  upon  specific  property  which  was  amply 
sufficient  to  meet  her  claim,  and  it  substitutes  for  it  a  payment 
of  the  rent  in  full  for  six  months,  leaving  her  to  her  right  of  proof 
for  the  rest,  but  inasmuch  as  the  payment  in  full  is  to  come  out 
of  the  assets  of  the  estate,  the  reasonable  inference  is  that  the 
remedy  taken  away  was  one  which  was  in  force  as  against  the 
estate,  and  not  against  the  goods  of  a  third  party,  who,  if  the 
respondent's  contention  is  correct,  would  take  all  the  benefit  of 
the  limitation  of  the  remedy,  and  contribute  nothing  to  the 
substitute. 

Again,  the  respondent's  construction  would  tend  to  throw  upon 
the  insolvent  estate  a  liability  to  pay  six  months'  rent  in  full  out 
of  assets  which  would  not  in  any  way  arise  from  the  abandonment 
to  the  estate  of  any  equivalent. 

It  appears  to  their  Lordships,  therefore,  that  to  read  the 
prohibition  as  affecting  a  distress  of  goods  the  property  of  a  third 
party,  would  be  extending  it  beyond  the  scope  of  the  general 
object  and  policy  of  the  Act,  and  injurious  to  the  landlord's  rights. 

For  what  is  the  Legislature  supposed  to  do  in  that  case  ? 

It  is  supposed  to  have  interfered  with  the  appellant's  legal 
right  of  distress,  to  have  rendered  useless  to  her  all  the  expenses 
incurred  before  the  order  for  sequestration,  and,  whilst  shewing 
an  intention  to  give  her  a  substitute,  which  might  not  unreason- 
ably be  supposed  to  be  adequate  having  regard  to  general  policy, 
viz.,  payment  in  full  of  six  months,  it  has  limited  that  right  to 


480  CASES  AT  LAW.  [N.  8.  W.  R 

^890.  payment  "  out  of  assets,"  which  in  such  a  case  as  the  present, 
Railton  where  a  bill  of  sale  holder  has  swept  all  tangible  property  into 
Wood.  his  security  (and  they  are  frequent),  would  render  the  substitute 
Lord  Field,  absolutely  futile. 

Of  the  two  possible  constructions,  therefore,  their  Lordships 
prefer  that  which  does  not  extend  the  operation  of  the  statute  to 
QoUateral  effects  and  consequences  beyond  its  general  objects  and 
policy,  and  injurious  to  the  landlord,  with  whose  interests  in 
competition  with  those  of  a  bill  of  sale  holder  the  statute  has  not 
and  does  not  propose  directly  to  deal. 

The  view  which  their  Lordships  thus  take  is  strongly  supported 
by  the  decision  of  the  Court  of  Queen's  Bench  in  this  country  in 
the  case  of  Brocklehurst  v.  Lawe  (4). 

It  is  true,  as  pointed  out  by  the  Court  below  in  the  present 
case,  that  in  the  statute  which  was  in  BrocJdehurst  v.  Lawe  the 
subject  of  construction  the  distress  was  expressly  stated  to  be  one 
levied  "  upon  the  goods  or  effects  of  any  bankrupt,"  and  that  one 
of  the  learned  Judges  who  decided  that  case  adverted  to  that 
circumstance  in  the  course  of  the  argument. 

But  the  expression  of  these  words  does  not  form  the  ground  of 
the  decision,  which  rested  upon  the  broad  principle  of  construction 
to  which  their  Lordships  have  already  adverted. 

The  judgment  of  the  Court  in  the  present  case  does  not  appear 
to  their  Lordships  to  have  rested  upon  any  construction  put  by 
the  Court  itself  upon  the  statute.  Their  judgment  appears  to 
rest  almost  entirely  upon  the  authority  of  a  prior  case  of  Cohen 
V.  Slade,  cited  below,  and  decided  in  the  Supreme  Court,  New 
South  Wales,  in  1871. 

But  that  case  cannot,  in  their  Lordships'  view  of  the  troe 
principle  of  construction  to  be  applied,  be  regarded  as  an  authority 
to  be  followed,  and  their  Lordships  are  also  unable  to  agree  in  the 
view  taken  in  the  Court  below,  that  that  decision  had  become  so 
incorporated  with  the  general  law  and  practice  of  the  colony  as 
to  lead  to  the  reasonable  belief  that  it  had  been  acted  upon  so  as 
to  render  it  desirable  to  uphold  it. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  judgments  of  the  Supreme  Court  of  New 

(4)  7  E.  &  B.  176. 
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South  Wales,  to  discharge  the  respondent's  rule  to  enter  the  ^^^- 

verdict  for  him,  and  to  make  absolute  the  appellant's  rule  to  enter  Railton 

judgment  for  her,  with  treble  damages,  and  all  costs  below.  Wood. 

The  respondent  mast  pay  the  costs  of  this  appeal.  jj^^r^  field. 


MARTIN  V.  PHILLIPS.  1890. 


October  27. 


Intoiveney  AcU-^  Vic.  No,  17,  88,  63,  64—7  Fie.  No.  19,  88,  16,  20— Tttfc  by 

possession  as  against  official  assignee — Presumption  thai  certijicale  has  been     The  C.J. 
presented  for  confirmation— Real  Property  Act,  41   Vic,  No,  18,  s,  ^— Final   Windeyer  J. 
decision — E^ppel — landing  of  jury  conclusive  between  same  parties — Con-       Jnfi^  J. 
struction  of  will,  * 

The  plaintiff  was  in  exclanve  possession  of  certain  land  from  1837  to  1869.  In 
1842  she  was  insolvent,  and  obtained  her  certificate  in  1844.  Hetdy  that,  by  20 
years'  possession  since  she  obtained  her  certificate,  she  had  acquired  a  good  title  as 
against  the  ofiioial  assignee. 

The  plaintiff,  who  was  insolvent  in  1842,  was  proved  to  have  been  in  possession 
of  her  certificate  in  1844.  Heldy  that  it  must  be  presumed  that  such  certificate 
had  been  properly  presented  to,  and  allowed  by  the  Court,  in  accordance  with 
7  Vic.  No.  19,  8.  20. 

Upon  the  trial  of  a  real  property  issue  (P.  v.  M.),  under  41  Vic.  No.  18,  s.  4,  the 
jury  found  that  two  deeds  relied  upon  by  the  plaintiff,  and  said  to  have  been 
executed  by  M.,  were  forgeries.  The  Court  refused  a  rule  nisi  for  a  new  trial  on 
the  ground  that  the  verdict  was  against  evidence,  and  their  decision  was  affirmed 
on  appeal  to  the  Privy  Council.  In  a  subsequent  action  of  ejectment  (M.  v.  P.), 
between  the  same  parties,  and  involving  precisely  the  same  question,  the  defendant 
attempted  to  cross-examine  M.  with  the  view  of  shewing  that  she  had  in  fact 
executed  the  deeds.  Held,  that  the  Court  had  in  the  former  case  come  to  a  final 
decision  upon  the  matter  within  the  meaning  of  the  41  Vic.  No.  18,  s.  4,  and  that 
that  decision  was  conclusive  between  the  parties.  The  croM<examination  was, 
therefore,  rightly  rejected. 

A  devise  of  land  to  trustees  to  receive  the  rents  and  profits,  and  pay  the  same 
to  the  eestm  que  trusty  or  otherwise  to  allow  her  to  receive  the  same,  vests  the 
lefl;al  estate  in  the  cestui  que  trust. 

Motion  for  a  rule  nisi  for  a  new  trial.  The  action  was  one  of 
ejectment  brought  by  the  plaintiff  to  recover  two  parcels  of  land 
adjoining  each  other,  of  100  acres  and  70  acres  respectively. 
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^^^'  The  plaintiff  claimed  to  be  entitled  to  the  70  acres  under  the  will 
Mabtin  of  her  first  husband,  William  Jackson,  who  died  on  the  2nd 
Phillips.  September,  1837,  and  by  his  will  devised  the  said  land  to  trustees 
upon  trust,  to  receive  the  rents,  issues,  and  profits  thereof  during 
the  natural  life  of  his  wife,  Caroline  (the  plaintifl^,  and  pay 
the  same  over  to  her  for  her  use  and  benefit,  or  otherwise  to 
allow  her  to  receive  the  same  herself,  and  after  her  death  then  to 
his  son  James  Jackson  in  tail.  The  100  acres  was  by  the  same 
will  devised  to  trustees  to  hold  to  and  for  the  benefit  and  use  of  his 
said  son  James  Jackson  for  and  during  the  term  of  his  natural  life, 
and  after  his  decease  then  to  the  heirs  of  his  body  to  be  lawfully 
begotten. 

On  the  death  of  William  Jackson,  his  widow  went  into 
possession  of  the  170  acres,  and,  as  the  jury  found,  remained  in 
exclusive  possession  till  1869.  In  the  present  action  the  plaintiff 
relied  as  to  the  100  acres  on  her  possessory  title,  and  as  to  the  70 
acres  on  her  life  interest  under  the  will  of  William  Jackson. 

In  June,  1887,  the  defendant,  Phillips,  applied  to  bring  the  170 
acres  under  the  Real  Property  Act,  and  filed  his  case,  shewing 
how  he  claimed.  The  case  set  forth  first  the  will  of  William 
Jackson,  and  then  a  deed  dated  22nd  of  January,  1875,  alleged 
to  have  been  made  between  James  Jackson,  Caroline  Martin  (the 
plaintiff^  and  W.  Todd,  whereby  James  Jackson,  with  the  consent 
of  the  plaintiff,  and  for  the  purpose  of  barring  all  estates  tail,  con- 
veyed the  land  to  W.  Todd  to  the  use  of  James  Jackson  in  fee.  The 
case  then  alleged  that  on  the  same  day  James  Jackson  made  his  will, 
appointing  his  wife  Mary  Ann  Jackson,  and  John  Long  and  W. 
Long,  his  executors,  and  devising  all  his  estate  to  his  wife  for  life 
and  then  to  his  children.  The  will  then  contained  a  declaration 
that  in  the  event  of  the  trustees  in  their  absolute  discretion 
deeming  it  advisable  to  convert  the  real  and  personal  estate  into 
money  for  division  or  otherwise,  they  m'ight  sell  it  on  such  terms 
and  conditions  as  they  should  see  fit.  James  Jackson  died  on  the 
21st  March,  1875.  On  the  28th  March  John  Long  renounced  the 
executorship.  The  applicant's  case  then  set  out  a  deed  of  the  1st 
of  June,  1875,  made  between  Mary  Ann  Jackson  and  W.  Long 
(trustees  of  the  will  of  James  Jackson),  of  the  first  part ;  Mary 
Ann  Jackson,  of  the  second  part;  Caroline  Martin,  of  the  third 
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part ;  and  John  Long,  of  the  fourth  part.     This  deed  recited  the        ^^^' 
will  of  James  Jackson,  his  death,  the  renunciation  of  John  Long ;     Martik 
also,  that  the  trustees,  after  using  their  utmost  endeavours,  had     Philups. 
failed  to  let  or  make  productive  the  lands  conveyed,  and  that  the 
trustees  had  contracted  to  sell  the  lands  to  John  Long  for  420i., 
of  which  201,  was  to  be  paid  at  once,  and  400Z.  in  ten  years'  time, 
with  interest  at  5  per  cent,  secured  by  mortgage.     The  trustees 
then  conveyed  the  170  acres  (with  other  land)  to  John  Long,  and 
Caroline   Martin    and    Mary    Ann   Jackson   released    all  their 
interests.     This  deed  purported    to    be    executed   by   Caroline 
Martin.     Phillips   claimed   the   land  which  he  sought  to  bring 
under  the  Act  under  John  Long. 

Caroline  Martin  thereupon  lodged  a  caveat  and  filed  her  case, 
in  which  she  alleged  that  she  had  never  executed  the  deeds  of 
the  22nd  of  January,  1875,  and  the  1st  of  June,  1875,  and  that  if 
her  signatures  appeared  to  those  deeds  they  were  forgeries,  and 
she  claimed  her  life  estate  in  the  70  acres  and  dower  in  the 
residue. 

Accordingly,  under  the  41  Vic.  No.  18,  s.  4,  two  issues  were 
settled  to  be  tried.  First — Was  the  disentailing  deed  of  the 
22nd  January,  1875,  executed  by  Mrs.  Martin  ?  and  secondly — 
Was  the  conveyance  of  the  1st  of  June,  1875,  executed  by  Mrs. 
Martin  ?  These  issues  were  tried  before  the  Chief  Justice  on  the 
Stb  March,  1888,  Phillips  being  the  plaintiff 

Charlton,  the  conveyancer  who  prepared  the  deed  of  the  1st 
June,  1875,  from  instructions  given  by  John  Long,  said  he  saw 
the  deed  signed  by  Caroline  Martin;  that  the  only  persons 
present  when  it  was  executed  were  himself,  Caroline  Martin, 
Mary  Ann  Jackson,  and  Long;  that  both  the  women  present 
executed  the  deed  ;  and  that  he  had  never  seen  Caroline  Martin 
before  the  execution  of  the  deed.  He  did  not  see  her  again  for 
thirteen  years,  but  now  recognised  her  as  the  person*  who  had 
signed  the  deed.  It  was  argued  that  some  other  female  had 
personated  Caroline  Martin  and  signed  the  deed,  and  that 
Charlton's  identification  could  not  be  relied  on  as  opposed  to 
her  positive  evidence  that  she  never  signed  it. 

The  jury  found  that  neither  of  the  deeds  had  been  executed  by 
Mrs.  Martin.     The  then  plaintiff,  Phillips,  applied  for  a  rule  nisi 
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^^^'       for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
Mabtin     evidence,  but  the  Court  refused  the  rule,  and  their  order  was 

V. 

Phillips,    affirmed  on  appeal  to  the  Privy  Council  (1). 

Mrs.  Martin  then  brought  the  present  action  of  ejectment  At 
the  trial  she  relied  as  to  the  100  acres  solely  on  her  possessory 
title,  and  as  to  the  70  acres  on  her  life  estate  created  by  William 
Jackson's  will.  The  defendant  set  up  that  James  Jackson  had 
been  in  exclusive  possession  since  1867. 

At  the  trial,  in  September,  1890,  hetoxeWindeyer,  J.,  OVonnor, 
for  the  defendant,  tendered  the  two  deeds  of  the  22nd  January 
and  1st  of  June,  1875,  and  proposed  to  cross-examine  the  plaintiff 
with  a  view  to  establish  the  fact  that  she  had  executed  them. 
Sly,  for  the  plaintiff,  objected  that  the  matter  could  not  be  gone 
into,  as  it  was  concluded  by  the  judgment  of  the  Court  upon  the 
real  property  issues,  and  he  put  in  the  record  of  the  judgment 
He  contended  that  that  judgment  was  final  and  conclusive  on  the 
parties  under  the  terms  of  the  41  Vic.  No.  18,  s.  4,  and  cited 
Everest  &  Strode  69. 

His  Honour  held  that  the  judgment  was  conclusive  on  the 
point,  refused  to  allow  the  cross-examination,  and  rejected  the 
deeds.  The  deed»  were  subsequently  put  in  by  arrangement, 
with  leave  reserved  to  move  if  necessary,  and  it  being  understood 
that  the  signature  of  Mrs.  Martin  was  not  admitted  to  be  hers. 

Charlton  was  called  for  the  defence  to  be  examined  as  to  the 
deed  of  the  1st  of  June,  1875,  and  the  interview  at  which  it  was 
executed. 

He  was  asked,  "  Was  Caroline  Martin  present  at  the  execution 
of  the  deed  ?  Was  it  read  over  to  Mary  Ann  Ja<;kson,  before 
she  signed  it,  in  Caroline  Martin's  presence,  and  did  she  see  Mary 
Ann  Jackson  sign  it  V 

Sly  objected,  citing  Flitters  v.  AUfrey  (2),  and  Priestman  v. 
Thomas  {S). 

His  Honour  rejected  the  evidence,  being  of  opinion  that,  as 
the  former  jury  found  that  the  signature  purporting  to  be  the 
signature  of  Caroline  Martin  signed  on  that  occasion  was  not  the 

(1 )  15  App.  Cas.  103.  (3)  9  P.D.  70. 

(2)  L.R.  lOCP.  29. 
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signatare  of  Caroline  Martin,  they  must  necessarily  have  found       ^^^' 

that  the  woman  present  purporting  to  sign  as  Caroline  Martin  Mautvx 

was  not  Caroline  Martin,  and  therefore  that  Caroline  Martin  was  PnitLirs. 
not  there. 

Mra  Martin  was  proved  to  have  been  insolvent  in  1842,  but 
she  swore  that  she  obtained  her  certificate  in  1844.  The  clerk 
who  produced  the  order  for  sequestration  and  the  order  con- 
firming the  election  of  trustees,  said  he  had  searched  all  the 
papers  but  could  find  no  certificate. 

Verdict  for  the  plaintiffl  The  jury  found — 1.  That  the  plaintiff 
was  in  exclusive  possession  of  the  whole  170  acres  from  1837  to 
1869.  2.  That  she  obtained  her  certificate.  3.  That  her  son 
James  Jackson  was  only  in  possession  with  his  mother's  per- 
mission and  as  her  tenant. 

The  defendant  moved  for  a  rule  msi  to  enter  a  nonsuit,  or  for 
a  new  trial,  upon  a  memorandum  which  set  forth  sixteen  grounds. 
These,  however,  resolved  themselves  into  six,  as  follows : — 1.  That 
as  it  was  shewn  that  the  plaintiff  was  insolvent  in  1842,  all  the 
estate  she  then  had  in  the  property  became  vested  in  her  official 
assignee ;  and  although  she  might  after  insolvency  gain  a  title  by 
possession,  yet  the  title  so  gained  became  the  property  of  the 
official  assignee.  2.  That  although  it  may  be  admitted  that  she 
was  granted  a  certificate  in  1844,  yet  inasmuch  as  it  was  not 
shewn  that  this  certificate  was  allowed  by  the  Court  under 
7  Vic.  No.  19.  sec.  20,  such  certificate  was  of  no  avail.  8.  That 
the  finding  of  the  jury  and  subsequent  proceedings  upon  the  real 
property  issue,  that  the  deed  of  the  22nd  of  January,  1875,  and 
the  deed  of  the  1st  June,  1876,  were  forgeries,  did  not  estop  the 
defendant  from  proving  that  they  were  in  fact  executed  by  the 
plaintiff.  4.  That  evidence  ought  to  have  been  permitted  to  the 
effect  that  at  the  time  of  the  execution  of  the  deed  of  June  1, 
1875,  such  deed  was  read  over  in  the  presence  of  the  plaintiff. 
5.  That  the  legal  estate  is  vested  in  the  trustees  of  William 
Jackson's  will,  dated  August  30,  1836,  and  therefore  the  plaintiff 
cannot  recover.  6.  That  the  verdict  was  against  the  evidence — 
(a)  in  finding  that  the  plaintiff  was  in  possession  of  the  land 
from  1837  to  1869 ;  (6)  in  finding  that  James  Jackson  went  into 
N.8.W,E.,  Vol.  XI.,  Law  FF 
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1890. 


Martin 

V, 

Phillips. 


.  pos«es8ion  of  the  land  by  the  permission  of  the  plaintiff,  and  held 
possession  as  her  tenant. 

O'Connor  and  0.  H.  Simpson,  for  the  defendant. 

The  orders  for  sequestration  and  confirmation  of  trustees 
vested  all  the  plaintiff's  then  or  after  acquired  property  in  the 
trustees  under  5  Vic.  No.  17,  ss.  53,  54.  There  is  no  evidence  but 
her  own  statement  that  she  ever  got  a  certificate,  and  if  she  had  it 
must  have  been  amongst  the  papers  in  the  Insolvency  Office.  By 
sec.  101,  a  record  has  to  be  kept  of  all  proceedings.  But  even  if 
she  got  a  certificate  under  7  Vic.  No.  19,  sec.  16,  that,  under 
sec.  20  of  the  same  Act,  was  of  no  force  or  validity  unless  con- 
firmed or  allowed  by  the  Full  Court  at  the  next  sittings  after 
such  certificate  was  granted.  No  evidence  was  given  nor  any 
record  put  in  of  such  confirmation  having  taken  place.  The 
Court  will  not  assume  that  the  Chief  Commissioner  presented  it 
for  confirmation.  Being,  therefore,  an  uncertificated  insolvent, 
her  property  remained  vested  in  her  trusteea 

As  to  the  third  ground,  we  are  not  estopped  from  setting  up 
the  deeds  by  the  judgment  in  the  former  case.  That  is  not  a 
final  decision  under  41  Vic  No.  18,  sec.  4.  The  Court  has  made 
no  final  order  in  the  matter ;  the  caveat  still  remains  on  the  file. 
In  the  former  case  the  issues  were  sent  to  be  tried  for  the 
information  of  the  Court,  and  the  judgment  merely  affirms  the 
finding  of  the  jury ;  the  matter  must  come  before  the  Court 
again  for  final  determination :  Wright  v.  Doe  d,  Tatham  (4), 
Barrs  v.  Jackson  (5). 

The  finding  of  the  jury  that  Mrs.  Martin  did  not  sign  the  deed 
of  the  1st  of  June  does  not  estop  us  from  shewing  that  she  was 
present  at  its  execution  and  heard  it  read  over. 

Upon  the  proper  construction  of  the  will  the  legal  estate  is  in  the 

trustees,  and  therefore  Mrs.  Martin,  the  cestui  qwe  trwst,  cannot 

sue. 

Cut,  adv.  vuft. 

The  Chief  Justice.    This  was  an  action  of  ejectment  tried 
before  his  Honour  Mr.  Justice  Windeyer,  in  which  the  plaintiff 
sought  to  recover  170  acres  of  land  which  had  been  the  property 
(4)  1  A.  &  E.  3.  (6)  1  Y.  &  ColL  585. 
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of  her  husband,  William  Jackson,  and  which  had  been  devised  ^^^' 
by  his  will,  dated  August  13, 1886,  as  to  the  70  acres— called  80  Mabtin 
in  the  will — ^to  trustees  upon  trust  to  receive  the  rents,  issues,  Phuxips. 
and  profits  during  the  life  of  his  wife,  the  plaintiff,  and  pay  the  xhe  C.J. 
same  over  to  her  for  her  use  and  benefit,  or  otherwise  to  allow 
her  to  receive  the  same  herself ;  and  as  to  the  100  acres  to  his 
son,  James  jJackson,  in  taiL  William  Jackson  died  on  Sept.  2, 
1887,  whereupon  the  plaintiff  entered  into  possession  of  the 
170  acres,  which  possession  she  has  retained  until  recently,  when 
she  was  dispossessed  by  the  defendant.  She  became  insolvent 
in  1842,  and  it  was  proved  that  in  1844  she  obtained  and  was  in 
possession  of  her  certificate.  It  is  quite  dear  that  after  the 
obtaining  of  her  certificate  any  property  she  might  acquire  would 
become  her  own  property  (see  10  Vic  No.  14,  sec.  1),  and, 
therefore,  if  her  life  estate  in  the  70  acres  vested  in  her  official 
assignee  upon  her  insolvency,  yet  if  she  held  possession  of  this 
land  for  twenty  years  after  she  obtained  her  certificate  she  would, 
by  such  possession,  gain  a  title  as  against  her  assignee.  It  is 
clear,  and  it  has  been  so  found,  that  she  did  remain  in  possession. 
It  is  said  that  there  is  no  evidence  that  her  certificate,  even 
though  granted,  was  ever  allowed  by  the  Court  If  it  be  true, 
as  she  states,  and  there  is  no  evidence  to  the  contrary,  that  she 
was  in  possession  of  the  certificate,  then  it  must  have  been 
allowed  by  the  Court,  as  until  so  allowed  it  could  not  issue  to 
her  (see  7  Vic.  No.  19,  sec  20). 

Next,  as  to  the  effect  of  the  finding  of  the  jury  in  the  case 
of  PhiUipa  V.  McurtiUy  that  the  deeds  of  January  22,  1875, 
and  Jime  1,  1875,  were  forgerie&  These  deeds  were  found 
to  be  forgeries  upon  issues  raising  the  precise  question,  and 
which  issues  were  directed  by  the  Court  to  be  tried  by  a 
jury  under  the  powers  conferred  upon  the  Court  by  the  4th 
section  of  the  41st  Vic  No.  18.  The  jury  having  found  the 
deeds  to  be  forgeries,  the  Court  refused  to  interfere  with  such 
finding,  and  the  Privy  Council  have  affirmed  this  decision.  The 
Court  has,  therefore,  come  to  a  decision  finally  upon  that  matter, 
which  decision  is  conclusive  between  the  parties.  This  being  an 
action  of  ejectment,  the  verdict  of  the  jury  and  the  decision  of 
the  Court  could  not  in  any  way  be  placed  upon  the  record  as  an 
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^^^'       estoppel,  but  the  facts  which  were  proved  and  the  decision  of 

Martin  the  Court  are,  as  the  Chief  Justice  in  the  Duehisa  of  Kvngston'e 
Phillips,  case  said,  "  as  evidence  conclusive  between  the  same  parties  upon 
The  CJ.  ^^^  same  matter  directly  in  question  in  another  Court."  (See 
Leading  Cases,  761,  7th  ed.;  see  also  Flitters  v.  AUfrey  (6); 
also  Priestman  v.  Thonuia  (7).  It  is  clear  to  us,  therefore, 
that  his  Honour  was  right  in  preventing  the  alleged  execution 
by  the  plaintiff  of  the  deeds  in  question  being  gone  into,  and 
in  preventing  the  result  of  the  finding  of  the  former  jury 
being  in  any  way  impugned.  It  is  said,  however,  that  his 
Honour  should  have  allowed  evidence  to  be  given  that  the 
plaintiff  was  present  when  this  deed  of  the  1st  June,  1875, 
was  executed,  and  that  it  was  read  over  in  her  presence.  When 
this  deed  was  executed  there  were  two  women,  and  two  women 
only,  present;  both  the  women  present  executed  the  deed.  If 
the  plaintiff  was  present  she  must  have  executed  the  deed.  The 
jury,  however,  found  she  did  not  execute  the  deed,  therefore 
they  found  she  was  not  present  at  its  execution.  This  finding 
ought  not  to  be  permitted  to  be  impugned,  and  the  defendant 
was  properly  prevented  from  going  into  evidence  as  to  the 
reading  of  a  deed  which  could  not  have  taken  place  in  the 
plaintiff's  presence  unless  she  had  executed  it,  which  the  juiy 
found  she  had  not  done.  Independently  of  this  consideration, 
we  do  not  see  how  evidence  of  the  reading  over  of  this  deed  in 
the  presence  of  the  plaintiff,  if  she  did  not  execute  it,  could  be 
material  to  the  issue  tried  between  these  parties. 

We  are  of  opinion  that  the  legal  estate  in  the  70  acres  was  well 
vested  in  the  plaintiff  under  her  husband's  will.  Where  a  devise  is 
made  to  trustees  to  receive  the  rents,  issues,  and  profits,  and  pay 
them  over  to  the  cestui  que  trust,  then  the  legal  estate  is  vested 
in  the  trustees ;  but  when,  as  here,  the  devise  is  to  the  trustee 
to  receive  the  rents,  issues,  and  profits,  and  pay  the  same  to  the 
cestui  que  trust,  or  otherwise  to  allow  her  to  receive  the  same 
herself,  then,  as  the  last  words  in  a  will  take  effect,  the  legal 
estate  is  vested  in  the  cestui  que  trust  {See  Baker  v.  White  (8).] 
Lastly,  as  to  the  verdict  being  against  evidence,  we  are  of  opinion 

(6)  L.  R.  10  G.P.  29.  .    (8)  20  L.R.  Eq.  100. 

(7)  9  P.D.  7a 
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there  is  abundant  evidence  to  support  each  finding  of  the  jury  1890. 

and  their  verdict,  and,  so  far  as  we  can  judge,  these  findings  and  Martin 

the  verdict  are  right.    We  cannot  therefore  grant  a  rule  upon  Phillips. 

this  ground.  j,^^  ^  j 
The  rule  is  therefore  refused. 

BvZe  refused. 

Attorneys  for  the  plaintiff:  ^y  Jk  Hamilton, 
Attorneys  for  the  defendant :  Wanty  Johriaon  &  Co, 
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SUPREME  COURT  OF  NEW  SOUTH  WALES 

in  ©quitg 

BEFORE  THE  CHIEF  JUDGE  IN  EQUITY 

AHD  THB 

FULL  COURT  ON  APPEAL, 

In  188^90. 


1890. 


JEANNERET  r.  HIX80N.  1889. 

Ifarine  Board — Power  to  make  regulatiotis — RegvlaiUm  providing  for  transverse  q^^^  4  8  2! 
vmier-tighi  hvXkheads  in  harbour  and  river  steavMrs — Navigation  Act  (86  Vie. 
No,  7),  S9. 19,29,  81,  4f^— Mandamus— Wrongful  act  by  public  body—Injunction      C  J.  Eq. 
—Equity  Act  (44  Vic,  No,  18),  ss.  4,  57. 

The  Marine  Board  published  a  regulation  purporting  to  be  made  under  the 
Natigaiion  AeU  of  1871  and  1881,  whereby  thej  oidered  that  "  erery  harbour  and       Feb,   24. 
river  steamer,  whether  constructed  of  wood  or  other  material,  before  being  entitled 
to  a  renewal  or  issue  of  her  passenger  certificate,  shall  be  divided  by  transverse  '•^' 

water-tight  bulkheads."  By  s.  88  of  the  Navigation  Act  of  1871,  no  steamship  may 
proceed  to  sea  or  upon  any  voyage  or  excursion  with  passengers  on  board  unless 
the  master  holds  a  certificate  from  the  Marine  Board ;  the  plaintiff,  the  owner 
of  a  wooden  harbour  and  riyer  steamer,  applied  to  the  Marine  Board  for  a 
certificate,  but  the  application  was  refused  on  the  ground  that  he  had  not 
complied  with  the  regulation.  The  plaintiff  prayed  that  the  regulation  should 
be  set  aside  as  uUra  vires,  and  that  the  Marine  Board  should  be  restrained  from 
enforcing  it;  that  the  Marine  Board  should  be  restrained  from  refusing  to 
issue  a  passenger  certificate  to  the  plaintiff  on  the  sole  ground  that  the  regulation 
had  not  been  complied  with ;  and  that  if  the  Marine  Board  refused  to  issue  a 
certificate  on  the  ground  of  non-compliance  with  the  regulation,  they  should  be 
restrained  from  prosecuting  the  plaintiff  for  plying  without  a  certificate. 

Ueldy  per  Ow«H,  J. — (1)  That  the  regulation  was  uUra  viren,  because  wooden 
steamers  are  expressly  omitted  from  s.  47.  and  the  Board  have  no  power  to  add  to 
the  Act  by  regulation.  {2)  That  the  Court  had  the  power  to  grant  the  relief 
prsyed,  as  the  defendants  were  not  only  refusinf;  to  perform  their  duty,  but  were 
also  doing  a  wrongful  act  by  publishing  an  illegal  regulation,  and  thereby 
preventing  the  plaintiff  from  getting  a  certificate. 

N.S.W.B.,  Vol.  XI.,  Eq.  A 
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1880.  Held,  on  appeal,  that  the  regulation  was  not  ultra  tfiret,  and  that  the  Board 

might,  independently  of  any  regulation,  have  refused  a  certificate  to  any  steamBhip 
unless  fitted  with  bulkheads. 

IX80N.  Tkib  was  a  motion  for  an*  injunction  which,  by  consent,  was 
treated  as  a  motion  for  decree.  The  statement  of  claim  was  as 
follows : — 

1.  The  plaintiff  is  registered  as  part  owner  of  a  certain 
steamer  called  the  Amyy  which  is  a  harbour  or  river  steamer 
within  the  meaning  of  the  regulation  hereinafter  mentioned. 

2.  The  defendant  is  the  president  of  the  Marine  Board  of  New 
,    South  Wales,  which  has  power  to  sue  and  be  sued  in  the  name 

of  th^  president  of  such  Board. 

8.  On  the  sixth  day  of  May,  one  thousand  eight  hundred  and 

eighty-nine,  the  said  Marine  Board,  claiming  to  be  empowered 

in  that  behalf  by  the  Navigation  Acts  of  1871-1881,  passed  a 

regulation  which  was  published  in  the  supplement  of  the  New 

South  Wales  Oovemment  Oazette  of  the  twenty-fourth  day  of 

June,  one  thousand  eight  hundred  and  eighty-nine.     The  said 

regulation  is  in  the  words  and  figures  following,  that  is  to  say  :— 

New  South  Walks,  Sydney,  \ 
to  wit  J 

Under  and  by  virtue  of  the  powers  conferred  upon  us  by  the 
Navigation  Acts,  1871-1881,  we,  the  Marine  Board  of  New  Soutli 
Wales,  hereby  make  the  following  regulation,  that  is  to  say  :— 

We  hereby  order  and  direct  that  on  and  after  the  first  day  of 
September  next,  every  harbour  and  river  steamer,  whether 
constructed  of  wood  or  other  material,  before  being  entitled  to 
a  renewal  or  issue  of  her  passenger  certificate  from  the  Marine 
Board,  shall  be  divided  by  transverse  water-tight  bulkheads,  so 
that  the  forepart  of  such  harbour  and  river  steamer  shidi  be 
separated  from  the  engine-room  by  a  bulkhead,  so  that  the 
afterpart  of  such  harbour  and  river  steamer  shall  be  separated 
from  the  engine-room  by  another  bulkhead,  and  the  said 
harbour  and  river  steamer  shall  be  otherwise  of  such  sufficiency 
and  good  condition  in  her  hull  and  fittings  as  in  the  opinion  of 
the  shipwright,  surveyor,  or  other  inspector  to  the  Marine  Board 
would  prevent  the  vessel  from  suddenly  sinking  after  ordinary 
collision  or  other  casualty,  the  said  fittings  and  benches,  and 
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other  portable  articles,  used  in  the  equipment  of  the  said  harbour       ^^^' 
and  river  steamer^  to  be  constructed  so  far  as  is  practicable  of  Jbanntbbkt 
such  material  as  will  float.     A  plentiful  supply  of  life  buoys,  or     hixson. 
belts,  is  also    to  be  distributed  about   the   decks  of  the  said 
harbour  and  river  steamer. 

Any  person  convicted  of  removing  any  of  the  abovementioned 
life  buoys  or  other  equipment  out  of  a  harbour  and  river  steamer, 
which  has  entitled  the  said  steamer  to  obtain  a  passenger 
certificate  from  the  Marine  Board,  will  be  liable  to  a  penalty  not 
exceeding  one  hundred  pounds. 

The  common  seal  of  the  Marine  Board  of  New  South  Wales 
was  hereto  affixed  this  sixth  day  of  May,  in  the  year  one  thousand 
eight  hundred  and  eighty-nine. 

FRANCIS  HIXSON,  President. 
JOHN  BROOMFIELD,  Vice-President. 


.      .       ROB.  T.  MOODIE  "^ 

(^'^')      WILLIAM  ROBERTSON 


>  Wardens. 


ARCHIBALD  McLEAN 
BENJAMIN  JENKINS     J 

GEO.  S.  LINDBMAN,  R.N.,  Secretary. 

As  in,  and  by  the  said  regulation,  when  produced,  will  appear. 

4.  By  section  38  of  the  said  Navigation  Act,  1871,  it  is 
enacted,  among  other  things,  as  follows  : — 

It  shall  not  be  lawful  for  any  steamship  to  proceed  to  sea,  or 
upon  any  voyage  or  excursion  with  any  passengers  on  board,  the 
owner  or  master  of  which  has  not  received  from  the  Marine 
Board  a  valid  and  unexpired  certificate  as  hereinbefore  provided. 

5.  The  said  steamer,  the  Amy,  is  not  fitted  with  the  water- 
tight bulkheads  required  by  the  said  regulation,  and  the 
plaintiff  is  unable  and  unwilling  to  comply  with  the  said 
regulation  in  that  respect,  or  otherwise. 

6.  The  plaintiff  insists  that  the  said  Marine  Board  have  no 
power  or  authority  under  the  said  Navigation  Acts,  or  otherwise, 
to  make  any  such  regulation  as  aforesaid,  and  that  such 
regulation  is  illegal  and  ultra  vires,  and  ought  to  be  set  aside 
accordingly. 

7.  The  plaintiff,  moreover,  insists  that  even  if  the  said  Marine 
Board  have  authority  to  enforce  the  said  regulation,  which  the 
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1889.       plaintiff  does  not  admits  the  same  wonld  be  impracticable  and 


Jkannkbet  nselesB^  inasmuch  as  it  is  impossible  to  provide  such  bulkheads 

TiixsoN.     ^^^  make  the  said  steamer^  the  Amy,  oi  such  sufficiency  and 

good  condition  in  her  hull  and  fittings,  as  would  prevent  the 

vessel  from  suddenly  sinking  after  ordinary  collision  or  other 

casualty. 

8.  The  passenger  certificate  which  was  issued  for  the  Amy  has 
expired,  and  the  plaintiff  has  recently  applied  to  the  Marine 
Board  to  renew  the  same,  or  to  issue  a  fresh  passenger 
certificate  for  the  Amy,  but  the  said  Marine  Board  threaten  and 
intend,  unless  restrained  by  the  order  and  injunction  of  this 
Honourable  Court,  to  enforce  the  said  regulation,  and  to 
refuse  to  renew  or  issue  a  passenger  certificate  for  the  Amy, 
unless  the  said  regulation  be  in  all  respects  complied  with,  and 
the  plaintiff  will  therefore  be  unable  to  make  use  of  the  Amy 
as  such  harbour  or  river  steamer  as  aforesaid,  and  will  thereby 
suffer  grievous  loss  and  damage. 

9.  The  plaintiff  has,  in  pursuance  of  the  Navigation  Act,  1871, 
had  the  Amy  surveyed  by  a  shipwright  surveyor,  who  ia 
employed  by  the  said  Marine  Board  ;  but  the  said  shipwright 
surveyor,  acting  under  instructions  from  the  said  Marine  Board, 
has  refused  to  pass  the  said  vessel  as  fit  to  be  awarded  a 
passenger  certificate,  unless  she  is  supplied  with  the  water-tight 
bulkheads  required  by  the  said  regulation.  And  the  said  Marine 
Board  threaten  and  intend  to  refuse  to  renew  or  issue  a  passenger 
certificate  for  the  said  vessel,  unless  she  be  passed  by  the  said 
shipwright  surveyor. 

The  plaintiff  therefore  claims  as  follows : — 

1.  That  it  may  be  declared  that  the  said  regulation  of  the 
sixth  day  of  May,  one  thousand  eight  hundred  and  eighty-nine, 
is  illegal  and  uUrO'  vires,  and  ought  to  be  set  aside  accordingly, 
and  that  the  said  Marine  Board,  their  servants  and  agents,  may 
be  restrained  by  the  order  and  injunction  of  this  Honourable 
Court  from  enforcing  the  same. 

2.  That  the  said  Marine  Board,  their  servants  and  agents,  may 
be  restrained  by  the  order  and  injunction  of  this  Honourable 
Court  from  refusing  to  renew  or  issue  a  passenger  certificate  for 
the  Amy,  on  the  sole  ground  that  the  said  regulation  has  not 
been  complied  with. 
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3.  That,  if  the  said  Marine  Board  shall  refuse  to  renew  or       1889. 


issue  a  passenger  certificate  for  the  Amy,  on  the  ground  that  the  Jsannkbit 
said  regulation  has  not  been  complied  with,  the  said  Marine  hixsov. 
Boards  their  servants  and  agents,  may  be  restrained  by  the  order 
and  injunction  of  this  Honourable  Court  from  preventing  the 
plaintiff  making  use  of  the  Amy,  as  such  harbour  or  river 
steamer  as  aforesaid,  or  from  taking  any  steps  or  proceedings  to 
prosecute  the  plaintiff  for  using  the  Amy  as  a  harbour  or  river 
steamer,  without  having  such  passenger  certificate  as  aforesaid. 

4.  That  the  said  Marine  Board  may  be  ordered  to  pay  the 
costs  of  this  suit. 

5.  Further  or  other  relief. 

Affidavits  were  filed  on  both  sides  as  to  the  difficulty  and 
expense  of  fitting  up  the  Amy  with  these  bulkheads,  but  as  no 
question  turned  on  this  it  is  unnecessary  to  set  them  out  at 
length. 


On  October  4th, 

WaUcer  and  Sly,  for  the  defendant,  raised  the  preliminary 
objection  that  the  Court  had  no  power  to  entertain  the  application. 
The  jurisdiction  of  the  Court  depends  on  section  57  of  the  Equity 
Act,  which  says: — "An  injunction  may  be  gfranted;*'  not  as  in 
the  English  Act — "  a  mandamtts  or  injunction.'' 


October  4. 


[OwsN,  J.     Section  57  applies  to  interlocutory  injunctions.] 

The  case  of  Anglo^Italian  Bank  v.  Dames  (1)  shews  it  applies 
to  all  injunctions.  What  is  asked  for  here  is  really  a  manda/miLs 
or  order  to  compel  the  Marine  Board,  a  public  body,  to  do 
their  duty ;  the  plaintiff's  proper  course  is  to  wait  till  we  proceed 
against  him  for  plying  without  a  certificate,  and  then  to  apply  to 
the  proper  Court  for  a  mandamus  to  compel  us  to  give  him  a 
certificate. 


[OwiN,  J.  Surely  there  are  innumerable  instances  in  which  the 
Court  is  asked  to  declare  regulations  ultra  vires ;  the  result  of 
such  declaration  will  be  different  in  different  cases.] 

(I)  9  Ch.  D.  276. 
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^*^**^- If  in  a  suit  against  a  public  body  the  question  of  mandaffiw 

Jkannbbkt  crops  up,  the  Court,  being  seized  of  the  whole  matter,  will 
HixaoN.  entertain  that  question ;  but  where  the  mandamus  covers  the 
whole  scope  of  the  application,  it  has  been  held  that  the  Chancery 
Division  has  no  jurisdiction  to  entertain  it.  Olossop  v.  HesUm  and 
Isleworth  Local  Board  (2).  There  is  no  jurisdiction  to  grant 
prohibition  or  mandamu>s  except  where  the  Courtis  attention  is 
attracted  by  some  other  matter  which  the  Court  must  entertain. 
Hiddley  v.  Bates  (3) ;  Stannard  v.  Vestry  of  St,  Giles  (4).  There 
are  no  doubt  cases  where  the  Court  has  granted  prohibition  or 
mandamus  alone,  but  they  are  since  the  fusion  of  Courts  effected 
by  the  Judicature  Acts,  and  the  vague  words  at  the  end  of  s.  4  of 
the  Equity  Act  do  not  extend  the  powers  conferred  by  s.  57.  The 
plaintiff  in  this  case  has  ample  remedies  at  common  law:  Ex  parte 
Waterhouse  (6). 

[OwsN,  J.  Before  the  question  of  mandamu^s  or  injunction  can 
arise  there  is  a  legal  point  to  be  decided — ^namely,  whether  this 
regulation  is  ultra  vires ;  when  that  is  determined,  the  question 
may  arise,  what  relief  the  plaintiff  is  entitled  to,  and  the  fact  that 
the  relief  is  the  same  as  at  common  law  can  surely  be  no  objection 
to  granting  it.] 

The  question  of  ultra  vires  only  arises  in  connection  with  their 
application  for  a  certificate,  the  issue  of  which  is  the  object  of 
the  mandamus. 

[Owen,  J.  The  plaintiff  here  asks  for  a  ddcree  that  the 
regulation  is  ultra  vires.  Does  not  that  give  him  a  locus  standif 
so  that  he  may  go  on  to  ask  for  what,  strictly  speaking,  is  a 
coomion  law  remedy  ?  s.  4.] 

Section  50,  which  deals  with  declaratory  decrees,  only  applies 
to  cases  where  the  party  asking  for  the  decree  can  go  on  and  get 
further  relief.  The  Court  has  no  power  to  decide  the  point  as  an 
abstract  question ;  the  plaintiff  must  shew  that  he  is  entitled  to 
some  recognised  form  of  equitable  relief.  Here  the  declaration 
asked  for  is  only  incidental  to  his  claim  for  a  certificate.     Section 

(2)  12  Cli.  D.  102:  (4)  20  Ch.  D.  190. 

(3)  13  Ch.  D.  498.  (6)  2  S.C.R.  N.8,  194. 
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4  means  that  if  you  come  into  a  Court  of  Equity  for  relief  which       i®^- 


you  cannot  get  at  law,  and  some  preliminary  and   incidental  Jxannsbst. 
question  of  law  arises,  this  Court  may  determine  it  instead  of     hizson. 
sending  down  an  issue  to  be  tried  by  a  common  law  Judge. 

0.  /.  Manning  and  L.  Owen  for  the  plaintiff.  The  plaintiff 
here  has  a  right  which  has  been  infringed  by  a  positive  act  on 
the  part  of  the  defendants,  for  it  is  owing  to  their  act  in  passing 
this  regulation  that  we  cannot  get  our  certificate:  Frewin  y.  Lewis 
(6)  ;  A,'0,  y.  Mid  Kent  Railway  Oo.  and  8.E.  Railway  Oo.  (7). 
If  we  plied  without  a  certificate  they  could  prosecute  us  under 
the  Act,  and  a  prohibition  would  not  lie,  while  a  mandamus  would 
not  benefit  us  as  regards  that  particular  prosecution.  In  refusing 
this  certificate  they  are  not  acting  under  a  statute,  but  under  a 
regulation  which  they  have  promulgated,  and  they  are  in  the 
same  position  as  if  they  had  committed  some  act  creating  a 
nuisance. 


Walker  in  reply. 


Our.  adv.  f)uU. 


On  October  8th  the  following  judgment  was  delivered  : — 

OwEK,  J.  In  this  case  the  plaintiff  is  part  owner  of  a  steamer 
called  the  Amy,  which  is  a  harbour  or  river  steamer  within  the 
meaning  of  the  Navigation  Act,  1871*  On  the  6th  May,  1889^ 
the  Marine  Board,  claiming  to  be  empowered  in  that  behalf  by 
the  Navigatioh  Acth,  1871  and  1881,  passed  a  regulation  which 
provided  (among  other  things),  '^  That  on  and  after  the  1st 
September  next  every  harbour  and  river  steamer,  whether 
constructed  of  wood  or  other  material,  before  being  entitled  to 
a  renewal  or  issue  of  her  passenger  certificate  from  the  Marine 
Board,  shall  be  divided  by  transverse  water-tight  bulkheads,  so 
that  the  forepart  of  such  harbour  and  river  steamer  shall  be 
separated  from  the  engine  room  by  a  bulkhead,  and  so  that  the 
afterpart  of  such  harbour  and  river  steamer  shall  be  separated 
from  the  engine-room  by  another  bulkhead."  The  plaintiff 
refuses  to  comply  with  this  regulation,  on  the  ground  that  it  is 
(^6)  4  My.  k  C.  249.  (1)  8  Ch.  100 
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^^^*  illegal  and  ultra  vires.  The  certificate  of  the  Amy  having 
Jbannkhbt  expired^  the  plaintiff  caused  her  to  be  surveyed  by  a  shipwright 
HixsoN.  surveyor  employed  by  the  Marine  Boards  who,  acting  under 
C.J.  Eq.  instructions  from  the  Board,  has  refused  to  make  the  declaration 
required  by  the  Act  unless  she  be  fitted  with  water-tight 
bulkheads.  It  does  not  appear  that  any  formal  application  has 
been  made  to  the  Board  for  a  certificate,  but  the  Board  in  July 
last  sent  a  circular  to  the  plaintiff's  office  and  to  other  owners  of 
steamers,  notifying  that  they  would  not  grant  certificates  unless 
the  steamers  were  fitted  with  bulkheads  as  required  by  the 
regulation ;  and  the  plaintiff,  as  soon  as  the  surveyor  refused  to 
make  the  declaration  required  by  the  Act,  saw  the  secretary  for 
the  Board  and  asked  if  he  would  grant  a  certificate  without  a 
declaration  by  the  surveyor  that  the  bulkheads  had  been  put  in, 
and  he  said  he  would  not  do  so.  Thereupon  the  plaintiff  filed 
his  claim  praying  for  a  declaration  that  the  regulation  was  illegal 
and  ultra  vires,  and  for  an  injunction  to  restrain  the  Board,  their 
servants  and  agents  from  enforcing  the  regulation,  and  for  an 
injunction  restraining  the  Board  from  refusing  to  renew  or  issue 
a  certificate  for  the  Amy  on  the  sole  ground  that  the  regulation 
has  not  been  complied  with,  and  for  other  consequential  relief. 
Before  going  into  the  question  of  the  legality  of  the  regulation^ 
Mr,  Walker,  as  counsel  for  the  defendant,  took  a  preliminary 
objection  that  the  relief  prayed  was  in  effect  a  mandamus  to 
compel  the  Marine  Board  to  perform  their  statutory  duty  of 
granting  a  certificate,  and  that  a  Court  of  Equity  has  no  power 
to  grant  such  a  mandamus.  The  law  on  this  subject  appears  to 
be  clear,  that  where  a  public  body  refuses  to  perform  the  daties 
of  its  office,  and  the  plaintiff  seeks  merely  to  compel  the 
performance  of  those  duties,  the  only  remedy  is  by  a  mandamus, 
and  that  is  a  prerogative  writ  issuing  only  out  of  the  Queen's 
Bench;  but  that  when  the  public  body  not  only  refuses  to  perform 
its  duty,  but  does  a  wrongful  act,  then  the  Court  of  Equity  will 
interfere  by  injunction.  The  case  of  Ohssop  v.  Heston  and 
Isleworth  Local  Board  (8)  clearly  illustrates  this  distinction.  In 
that  case  the  Local  Board  had  recently  had  vested  in  them  the 
old  sewers  and  drains  of  the  locality,  but  had  not  carried  out  any 

(S)  12Ch.  D.  102. 
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scheme  of  drainage  of  its  own,  and  the  plaintiff  sought  to  obtain  ^^Q- 
a  mandatory  injunction  to  restrain  them  from  continuing  to  allow  Jeannbbbt 
sewerage  to  pass  down  these  old  drains  and  so  create  a  nuisance,  hixson. 
The  Court  of  Appeal  held  that  this  was  an  attempt  on  the  part  qj  gq^ 
of  the  plaintiff  to  compel  the  Board  to  perform  its  duty  by  carrying 
out  a  new  and  better  scheme  of  drainage,  and  that  that  could 
only  be  done  by  a  writ  of  mandamiLs  issuing  out  of  the  Queen's 
Benchi  Division  of  the  Court,  and  that  the  Chancery  Division 
could  not  act  by  way  of  mandatory  injunction,  but  the  Court 
drew  the  distinction  between  the  case  of  mere  neglect  or  refusal 
to  perform  a  duty  and  doing  a  wrongful  or  illegal  act.  James, 
L.J.,  in  his  judgment,  says — "  There  are  a  long  series  of  cases, 
of  which  Oolsmid  v.  Timbridge  Wells  Oommissioners  (9)  may,  I 
think,  be  considered  as  the  principal  example.  That  was  a  case 
in  which  what  was  done  was  itself  a  legal  wrong,  a  legal  nuisance, 
not  justifiable  or  excusable,  unless  it  could  have  been  justified  or 
excused  under  the  Act  of  Parliament,  and  it  was  held  that  the 
Act  of  Parliament  did  not  justify  and  did  not  excuse  it.  The 
defendants  in  those  cases,  not  being  able  to  allege  justification 
or  excuse,  were  put  in  exactly  the  same  position  as  any  private 
persons  would  have  been  of  being  restrained ;  not  of  having  a 
mandatory  injunction  to  make  works  or  to  do  anything  of 
that  kind,but  put  under  an  injunction  to  restrain  the  continuance 
of  that  which  was,  independently  of  the  Act,  a  legal  wrong,  and 
not  justified  or  excused  by  the  Act,''  The  jurisdiction  of  the 
Court  of  Equity  over  public  bodies  is  very  clearly  laid  down  by 
Lord  Ooitenham  in  FrewinY.  Lewis  (10) — " The  question  of  juris- 
diction was  raised,  and  it  was  argued  by  those  who  supported  the  . 
demurrers  that  this  Court  had  no  jurisdiction.  Now,  I  apprehend 
that  the  limits  within  which  this  Court  interferes  with  the  acts 
of  a  body  of  public  functionaries,  constituted  like  the  Poor  Law 
Commissioners,  are  perfectly  clear  and  unambiguous.  So  long 
as  those  functionaries  strictly  confine  themselves  within  the 
exercise  of  those  duties  which  are  confided  to  them  by  the  law, 
this  Court  will  not  interfere.  The  Court  will  not  interfere,  to  see 
whether  any  alteration  or  regulation  which  they  may  direct  is 
good  or  bad  ;  but  if  they  are  departing  from  that  power  which 
(9)  1  Ch.  ai9.  (10)  4  M.  &  Cr.  249. 
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1880.  the  law  has  vested  in  them,  if  they  are  assaming  to  themselves  a 
JxANVBBVT  power  over  property  which  the  law  does  not  give  them^  this 
HixsoK.  Court  no  longer  considers  them  as  acting  nnder  the  authority  of 
C.J.  Eq.  tteir  commission,  but  treats  them,  whether  they  be  a  corporation 
or  individuals,  merely  as  persons  dealing  with  property  without 
legal  authority.  That  distinction,  which  is  very  obvious, 
sufficiently  explains  all  the  grounds  on  which  this  Court  ever 
interferes  with  the  acts  of  bodies  constituted  as  these  Com- 
missioners are.  Many  cases  have  come  judicially  before  me,  in 
which  I  have  been  called  upon  to  act  upon  this  principle ;  more 
especially  in  the  instance  of  railway  companies,  canal  companies, 
and  other  bodies  incorporated  by  Acts  of  Parliament,  as  to 
which,  while  the  Court  avoids  interfering  with  that  which  they 
do  while  keeping  within  the  limits  of  their  jurisdiction,  it  takes 
care  to  confine  them  within  those  limits ;  and  if,  under  pretence 
of  an  authority  which  the  law  does  give  them  to  a  certain  extent, 
they  go  beyond  the  line  of  their  authority,  and  infringe  or  violate 
the  rights  of  others,  they  become,  like  all  other  individuals 
amenable  to  the  jurisdiction  of  this  Court  by  injunction." 

Now  in  this  case  the  Marine  Board  have  not  been  merely 
passive,  in  refusing  to  grant  a  certificate  to  the  plaintifE  steamer. 
They  have  by  a  regulation — ^which  for  the  purposes  of  this  pre- 
liminary objection,  I  must  assume  to  be  illegal — tried  to  compel 
the  plaintiff  to  fit  his  steamer  with  bulkheads,  and  thereby  pre- 
vented him  from  getting  the  necessary  declaration  of  the  Board's 
marine  surveyor.  The  29th  section  of  the  Act  35  Vic.  No.  7, 
requires  the  owner  of  every  steamer  carrying  passengers  to  cause 
her  to  be  surveyed  twice  at  least  in  every  year  by  a  surveyor 
appointed  by  the  Board,  and  to  obtain  a  declaration  of  the 
sufficiency  and  good  condition  of  the  hull  of  such  steamer,  &c., 
and  the  31st  section  provides  that  upon  receipt  of  snck 
declaration  the  Board  shall  register  the  same,  and  if  satisfied 
that  the  provisions  of  Part  II.  of  the  Act  have  been  complied 
with  shall  cause  a  certificate  to  be  transmitted  to  the  owner,  Ac 
This  declaration  is  a  condition  precedent  to .  obtaining  the 
certificate,  and  the  plaintiff  is  unable  to  obtain  this  declaration  8o 
long  as  this  regulation — ^which  I  must  now  assume  to  be  illegal — 
is  in  force.     This  (if  illegal)  is  a  wrongful  act  on.  the  part  of  the 
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Boards  and  the  plaintiff  is  entitled  to  claim  a  declaration  that  the        ^^^- 

regulation  is  illegal^  and  an  injunction  to  restrain  the  defendant  Jvannxbbt 
from  acting  upon  it,  so  as  to  remove  the  only  obstacle  to  his  Hizson. 
obtaining  the  necessary  declaration  of  the  surveyor.  It  appears  cj.  gq. 
tome  to  be  no  answer  to  this  to  say  that  effect  of  this  declaration 
will  be  to  oblige  the  Board  to  grant  the  certificate.,  or  that  the  same 
result  would  follow  the  granting  of  a  mandamus  by  a  Court  of 
common  law.  The  fact  that  there  is  also  a  remedy  by  mandamus 
does  not  oust  the  jurisdiction  of  the  Court  of  Equity.  In  Attorney- 
General  v.  Mid  Kent  Railway  Oo,  and  South-Eastern  Railway  Co, 
(11),  Lord  Oaims  says : — "  It  was  pressed  upon  us  that  there  was 
a  sufficient  remedy  at  law  by  mandamv^s,  and  that  where  there  is  a 
sufficient  remedy  at  law,  this  Court  does  not  interfere  by  way  of 
injunction.  It  is  trae  that  in  many  cases  where  the  injury  has 
been  trifling,  where  there  has  been  improper  delay,  or  where  the 
injury  is  transitory,  this  Court  has  left  the  complainant  to  his 
remedy  at  law.  That  was  on  the  ground  that  there  were  two 
concurrent  remedies,  an  action  for  damages  and  a  suit  for  an 
injunction,  and  that  damages  would  meet  the  justice  of  the  case. 
Here  the  argument  is,  that  the  Attorney-General  could  obtain 
from  a  Court  of  law  a  mandamus  having  the  same  effect  as  a 
mandatory  injunction,  and  that  we  are  to  refuse  to  interfere  in 
a  case  where  the  Court  clearly  has  jurisdiction,  merely  because 
the  same  relief  can  be  had  in  another  Court."  And  Rolt,  L.J., 
says : — "  Assuming  that  there  is  a  complete  remedy  at  law,  by 
mandamus,  that  does  not  oust  the  jurisdiction  of  a  Court  of  Equity, 
even  where  a  subject  is  suing  for  his  individual  rights.'^  I  am 
therefore  of  opinion  that  this  Court  has  jurisdiction  to  entertain  this 
claim,  and  as  the  Board  have  done  an  act — which,  for  the  purposes 
of  this  objection,  I  must  assume  to  be  illegal  —  whereby  the 
plaintiff  is  prevented  from  obtaining  the  declaration  of  the 
surveyor,  which  is  a  condition  precedent  to  his  obtaining  the 
Board's  certificate,  I  can  restrain  the  Board  from  enforcing  its 
regulation. 

The  arguments  then  continued  on  the  question  of  ultra  vires. 

0.  J.  Manning  and  L.  Owen  for  the  plaintiff. 

Walker  {Sly  with  him)  for  the  defendants. 

Cur,  adv,  vult. 
(11)  3  Ch.  100. 
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^^^-  On  October  22nd, 

B  NNBRBT  QwBN,  J.  In  this  caso,  having  disposed  of  the  preliminary 
HixsoN.  objection  as  to  the  jurisdiction  of  this  Court,  T  reserved  my 
C.J.  Eq.  judgment  as  to  the  legality  of  the  regulation  passed  by  the 
Board.  The  Act  is  not  at  all  clearly  drawn.  The  powers  of  the 
Board  are  confusedly  lumped  together  in  one  section,  by  no 
means  of  easy  construction.  Section  19  provides  that  the 
Marine  Board  shall  have  full  power  to  carry  out  the  provisions  of 
the  Act  relating  to  steam  navigation,  ''and  shall  also  be  the 
department  to  undertake  the  general  superintendence  of  all 
matters  within  its  jurisdiction  relating  to  '^  (among  other  things) 
the  framing  of  harbour  regulations  and  harbour  and  river 
steamers.  In  many  of  the  sections  reference  is  made  to 
regulations  to  be  made  by  the  Board,  but  no  general  power  is 
given  to  make  regulations,  as  is  provided  in  the  Municipalities 
Act  in  reference  to  municipal  by-laws.  Prom  the  view  that  I 
take  of  this  particular  regulation,  it  is  not  necessary  for  me  to 
consider  more  in  detail  the  power  of  the  Board  to  frame 
regulations,  which  must  necessarily  be  very  large,  because  it 
appears  to  me  that  this  regulation  is  shewn  to  be  ultra  vires  by 
the  express  provisions  of  the  Act.  Part  II.  of  the  Act  relates  to 
steam  navigation,  and  deals  with  all  classes  of  steamships,  whether 
constructed  of  wood  or  iron,  and  whether  sea-going  ships  or 
harbour  and  river  steamers.  Section  47,  incladed  in  part  II., 
provides  that  every  steamship  built  of  iron  of  100  tons  and 
upwards  the  building  of  which  should  have  been  commenced 
since  the  24th  day  of  July,  1847,  and  every  steamship  built  of 
iron  of  less  burden  than  100  tons  the  building  of  which  should 
have  been  commenced  after  the  28th  day  of  December,  1852,  and 
all  steamships  used  as  steam  tugs  the  building  of  which  should 
have  been  commenced  after  the  passing  of  the  Act,  shall  be 
divided  by  water-tight  partitions  in  the  same  way  as  by  this 
regulation  all  harbour  and  river  steamers  are  directed  to  be.  As 
the  Legislature  has  by  express  enactment  provided  that  steamships 
built  of  iron,  and  all  steam  tugs,  whether  built  of  iron  or  of  wood, 
shall  be  fitted  with  water-tight  compartments,  but  omits  wooden 
harbour  and  river  steamers,  I  do  not  think  that  the  Board  can 
by  regulation  supplement  the  Act,  by  compelling  harbour  and 
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river  steamers  built  of    wood   to  be  fitted    with   water-tight        ^^^- 

oompartxnents.    It  was  pressed  upon  me  by  Mr.   Walker  that  as  Jbannbbet 

under  sections  29  and  81  the  Board  has  to  be  satisfied  by  the     hizbon. 

declaration  of  their  surveyor  of  the  suflBciency  and  good  condition     qj  gq^ 

of  the  hull  of  the  steamship  before  granting  the  certificate^  the 

Board  might  make  a  regulation  as  to  what  should  constitute 

sufficiency  of  hull^  in  the  case  of  harbour  and  river  steamers. 

But  for  section  47  this  argument  would  have  great  weight,  but 

where  the  Act  itself  provides  for  water-tight  compartments  in 

certain    classes    of    steamships    only,  and   so   determines    the 

sufficiency  of  the  hull  with  respect  of  these  classes  of  steamship, 

I  do  not  think  that  the  Board  can  object  to  the  sufficiency  of  the 

hull  of  another  and  different  class  of  steamship  because  it  is  not 

similarly  fitted  with  water-tight  compartments.      This  regulation 

is  not  carrying  out  the  provisions  of  the  Act,  but  adding  to  them, 

and  that,  in  my  opinion,  can  only  be  done  by  the  Legislature. 

For  these  reasons  I  grant  so  much  of  the  relief  prayed  by  the 

plaintiff's  claim  as  asks  for  a  declaration  that  the  regulation  is 

illegal,  so  far  as  it  relates  to  wooden  steamships,  and  for  an 

injunction  restraining  the  Board  from  enforcing  it.     The  costs  to 

be  paid  by  the  defendant. 

*^       ^  1890. 


The  defendant  appealed.  Feb.  24. 

Salomons,  Q.C.,  and  Walker  (Sly  with  them),  for  the  appellant. 

This  regulation  applies  only  to  harbour  and  river  steamers 
which  carry  passengers ;  section  47,  on  which  Owen,  J.,  based  his 
decision,  refers  only  to  ocean-going  steamers,  and  so  has  really 
nothing  to  do  with  the  question.  By  sections  29  and  31  the 
Board  must  be  satisfied  with  the  sufficiency  of  the  hull^  and, 
consequently,  had  full  power  to  make  this  regulation,  if  they 
thought  it  necessary.  The  Legislature  saw  that  such  bulkheads 
would  be  absolutely  necessary  in  some  cases  (s.  47),  but  in  others 
they  left  it  to  the  discretion  of  the  Board.  Owen,  J.,  thought 
that  to  allow  this  regulation  would  be  to  add  to  the  Act ;  but 
quite  apart  from  any  regulation,  a  corporation  created  for  public 
purposes  has  a  general  power  to  carry  out  all  measures  necossary 
for  the  purpose  for  which  it  has  been  created — Slattery  v.  Naylor 
(12) — and  the  Marine  Board,  which  has  been  brought  into 
(12)  18  Ap.  Ca.  446. 
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1890.  existence  for  the  parpose  of  providing  for  the  safety  of 
JsANNBRBT  passougers  by  water^  hare,  apart  from  any  regulation,  a  right  to 
H1Z8ON  ^^^  *^y  measures  which  may  appear  necessary  for  their  safety. 
The  Board  are  to  be  satisfied  of  the  seaworthiness  of  passenger 
boats.  First  of  all,  a  declaration  is  to  be  made  by  the  snrveyor, 
and  then,  on  snch  declaration,  the  Board,  if  satisfied,  are  to  issue 
a  certificate  which  they  may  revoke  if  it  has  been  erroneously 
issued,  or  if  the  hull  of  the  steamer  ''has  sustained  any  injury,  or 
is  otherwise  insufficient'*:  ss.  29,  32.  Consequently  the  Board 
have,  apart  from  any  regulation,  a  perfect  right  to  refuse  a 
certificate  for  any  boat  which  has  not  these  bulkheads,  and  they 
published  the  regulation  merely  for  the  convenience  of  the 
owners  of  steamers. 

Further,  sections  17  and  19  shew  that  no  Court  has  juris- 
diction to  entertain  this  application,  for  by  s.  17  "  all  acts  matters 
and  things  done  and  performed  by  the  Marine  Board  shall  be 
subject  to  the  disallowance  of  the  Governor."  Further,  by  s.  29, 
the  Board  may,  in  their  discretion,  disallow  or  reject  any  such 
certificate,  which  shews  a  fortiori  that  they  cannot  be  compelled 
to  issue  a  certificate. 

They  referred  to  Ex  parte  Waterhome  (13) ;  The  King  v. 
Westwood  (14). 

Want,  Q.C.,  and  L.  Owen,  for  the  respondent.  Section  19 
provides  that  the  Board  "shall  have  full  powers  to  carry  out  the 
provisions  of  this  Act  relating  to  steam  navigation ;"  but  there  is 
nothing  which  gives  them  any  power  to  interfere  in  the  con- 
struction  of  steamers.  That  is  dealt  with  in  Part  II.  of  the  Act, 
and  s.  28  in  that  part  contains  a  provision  which  extends  to 
all  steamers.  Every  section  which  is  confined  to  ocean-going 
steamers  begins — "  no  steamship  shall  proceed  to  sea"  :  e.g.,  s. 
49 ;  s.  47  refers  to  all  steamers,  for  it  distinctly  says,  "  eveiy 
steamship,"  and  the  meaning  of  the  last  part  of  the  section  is  this 
— the  Board  can  refuse  a  certificate  to  any  iron  vessel  which  is  not 
divided  into  water-tight  compartments,  and  if  any  such  vessel 
goes  to  sea  they  can  infiict  a  penalty  of  200/.  Thus,  the  reasoning 

(IS)   2  S.C.K.  N.S.  194.  (14)   7  Bing.  1. 


VOL.  XI.]  CASES  IN  EQUITY.  15 

of  Owen,  J.,  is  correct,  and  the  Court  would  be  adding  to  the  Act        ^^^^ 
if  it  held  that  the  Board  could  insist  on  the  division,  not  only  of  Jba^nmbbbt 
iron  but  also  of  wooden  vessels,  into  such  compartments.  Hix*8oir. 

[Thb  Chief  Justice.  What  regulations  as  to  harbour  boats 
may  be  made  under  s.  19  ?] 

Any  regulations  which  are  borne  out  by  the  Act,  e.g.,  as  to 
pace. 

There  is  a  reason  for  the  special  provision  as  to  iron  vessels  in 
section  47,  because  it  is  easier  to  make  an  iron  vessel  water- 
tight ;  the  section  includes  "  all  steam  ships  used  as  steam  tugs.'' 
Why  should  they  be  expressly  mentioned,  if  the  Board  has 
power  to  make  these  regulations  ? 

The  Board  could  of  course  refuse  a  certificate  on  the  ground 
that  the  vessel  is  not  safe,  but  they  have  not  done  so  ;  they  have 
made  a  regulation  which  we  say  is  ultra  vires. 

L.  Owen  followed.  S.  19  should  be  read — "all  matters  within 
its  jurisdiction  relating  to  .  .  .  harbour  and  river  steamers" — 
not  "  the  licensing  and  regulation  ...  of  harbour  and  river 
steamers '' — and  refers  to  the  provisions  of  Part  II.  of  the  Act. 
The  Board  have  no  general  power  to  make  regulations,  and  so, 
where  their  powers  are  defined  by  the  Act,  they  cannot  exceed 
them. 

Salomons  was  not  called  upon  in  reply. 

The  Chibv  Justice.  I  am  of  opinion  that  this  appeal  should 
be  allowed.  The  plaintiff  in  his  statement  of  claim  prays  that 
a  certain  regulation  of  the  Marine  Board,  dated  May  6th,  1 889, 
may  be  declared  ultra  vires,  and  that  the  Marine  Board  may  be 
restrained  from  enforcing  the  same  and  from  refusing  to  issue  or 
renew  a  passenger  certificate  for  a  certain  steamship  on  the  sole 
ground  that  the  said  regulation  has  not  been  complied  with,  and 
farther  that  if  the  Marine  Board  refuse  such  certificate  they  may 
be  restrained  from  preventing  the  plaintiff  from  using  the 
steamship  without  a  certificate  or  from  prosecuting  the  plaintiff  for 
BO  doing.  The  regulation  in  question  is  one  which  was  issued  by  the 
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^^^'  Marine  Board  with  the  express  view  of  carrying  oat  one  of  the 
Jbannbbbt  objects  for  which  that  body  was  formed — ^that  is,  with  the  view  of 
H1X8ON.  providing  for  the  greater  safety  of  passengers  travelling  in 
The  C  J  barbour  and  river  steamers  by  minimising  the  danger  resulting 
to  snch  passengers  in  case  of  collision ;  and  the  affidavits  filed  in 
support  of  the  defendants'  case  shew  that  the  regulation  is  a 
highly  beneficial  one,  which  is  admitted  by  the  plaintiff,  who, 
however,  contends  that  it  is  illegal  and  ultra  vires.  It  struck 
me  at  the  beginning  of  the  argument — and,  indeed,  I  am  of  the 
same  opinion  still — that  without  any  regulation  at  all,  it  would 
be  quite  within  the  powers  of  the  Marine  Board  to  refuse  a 
certificate  to  each  steamship  owner  as  he  applied,  unless  he  had 
fitted  up  his  steamship  with  these  transverse  bulkheads ;  and  if 
that  be  so,  there  can  be  no  illegality  in  this  regulation,  which 
the  Board  has  issued  for  the  convenience  of  steamship  owners, 
informing  them  that  after  a  certain  date  these  bulkheads  will  be 
insisted  upon.  However,  it  is  argued  that  the  Marine  Board  has 
no  power  to  make  this  regulation.  Now,  one  of  the  principal 
objects  in  constituting  the  Marine  Board  was  to  form  a  body  with 
power  to  make  provision  for  the  safety  of  the  passengers  on  har- 
bour and  river  steamers.  Section  19  of  the  Act  gives  very  large 
powers  in  that  direction,  and  if  Mr.  Owen's  construction  is  correct 
that  the  section  confers  still  larger  powers  than  Mr.  Salomons  has 
contended  for,  then  the  limitation  imposed  by  the  words 
^^  licensing  and  regulation "  is  taken  away,  and  the  section  will 
read — ''the  Marine  Board  shall  ...  be  the  department  to 
undertake  the  general  superintendence  of  all  matters  within  its 
jurisdiction  relating  to  .  .  .  harbour  and  river  steamers" ;  and 
if,  as  may  very  well  be  the  case,  this  is  the  proper  construction 
of  the  section,  the  Marine  Board  may  refuse  a  certificate 
whenever  they  are  dissatisfied  with  size,  dimensions,  or  build  of  a 
vessel,  without  giving  any  reason  for  so  doing.  Section  29 
requires  that  certain  declarations  are  to  be  made  as  to  the 
condition  of  the  hall  of  the  steamship  and  other  matters,  and 
then  by  section  31  the  Marine  Board,  if  satisfied  with  this 
declaration,  may  issue  a  certificate,  which  by  section  32  may  be 
revoked  and  cancelled,  if,  "  since  the  making  of  such  declaration, 
the   hull   or  machinery  of   such   steamship    has   sustained  any 
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injary,  or  is  otherwise  insufficient";   so  that  the  Board  may       ^^^' 
revoke  any  certificate   on  the   ground  that  the  steamship^  in   Jxanmbbiit 
respect  of  which  a  certificate  has  been  issued^  has  not  these     hixson. 
bulkheads.     It  is  argued  that  s.  47  shews  that  this  regulation     rpj^^  qj 
is  ultra  vires.    That  section  provides  that  certain  vessels  therein 
mentioned  shall^  independently  of  the  Marine  Boards  be  divided 
with  these  bulkheads^  and  it  is  contended  that  the  Marine  Board 
has^  consequently,  no   power  to  make   any  such  provision   in 
respect  of  other  vessels.     The  same  argument  would  apply  to 
life  buoys,  or  a  hose  to  extinguish  fire^  and  if  it  held  good,  the 
effect   would    be    almost   entirely    to   nullify    the    very    wide 
provisions  of  section   19.     It  appears  to  me  that  section  47 
caunot  be  read  in  the  sense  contended  for  by  the  respondents^ 
and  as  the  powers  conferred  by  section  19  are  wide  enough  to 
cover  this  regulation,  I  think  the  appeal  should  be  allowed. 

Innss  and  Fostbr,  JJ.,  concurred. 

Solicitors  for  appellants  :  Sly  Sf  Hamilton. 
Solicitor  for  respondent :  0.  Banks-Smith, 


N.S.W.K.,Vol.XI.,  Bq. 
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1890.  AUSTRALIAN  JOINT  STOCK  BANK  v.  STEEL  and  Otbb 


Feb.  2S.       Discovery  ^  SuffUieney    of  affidavit  —  Doewnente    inadmUnbU    «»   evidence -^ 
March  7.  Immaterialiiy, 

The  plaintiifs  in  their  affidavit  of  diaoovery  objected  to  produce  OMtain 
'  ^*  documents  on  the  gpronnda  that  they  related  solely  to  the  case  of  the  pUdnUfli 
and  not  to  the  case  of  the  defendants,  or  any  of  them,  and  did  not  in  any  wij 
tend  to  support  the  claim  of  the  defendants,  or  any  of  them,  and  did  not 
contain  anything  impeaching  the  case  of  the  plaintiffs.  The  docoments  were 
clearly  not  admissible  as  evidence  for  the  plaintiifs. 

On  application  by  defendants  for  production,  held,  that  as  the  doonmenti 
could  not  be  used  by  the  plaintiifs,  and  as  the  plaintiffs  swore  that  th^  did  not 
support  the  case  of  the  defendants,  they  must  be  immaterial,  and  tbit 
defendants  were  not  entitled  to  production. 

This  was  an  application  for  the  production  of  two  docnments 
mentioned  in  the  plaintiffs'  affidavit  of  discovery.  The  documents 
were  a  memorandum  by  the  chief  inspector  of  the  plaintifb  and 
a  minute  of  a  meeting  of  the  directors,  and  the  plaintiffs  in  their 
affidavit  refused  to  produce  them  on  the  grounds  that  the 
documents  related  solely  to  the  case  of  the  plaintifb  and  not  to 
the  case  of  the  defendants,  or  any  of  them,  and  did  not  in  any 
way  tend  to  support  the  claim  of  the  defendants,  or  any  of  them, 
and  did  not  contain  anything  impeaching  the  case  of  the 
plaintiffs. 

Lingen  in  support  of  the  application.  These  documents  are 
clearly  not  admissible  as  evidence  for  the  plaintiffs,  and  cannot 
be  protected  on  the  grounds  alleged :  Oombe  v.  Oorporatim  of 
London  (1),  A.-O.  v.  Emerson  (2), 

Walker  and  Kn4>x  for  the  plaintiffs.  The  remarks  of  Knight 
Bruce,  L.J.,  in  Combe  v.  Oorporation  of  London  (1)  are  merely 
dictan  and  not  necessary  to  the  decision  :  A.-O.  y.  Emerson  was 
commented  on  in  Roberts  v.  Oppenheim  (3),  Bray  on  Discovery, 
pp.  486-492  ;  Minet  v.  Morgan  (4) ;  Oorporation  of  Hastings  v. 
Ivall  (5)  ;  Bulman  v.  Young  (6)  ;  Bewicke  v.  Oraham  (7). 

(1)  1  Y.  &  C.  631.  (6)  8  Ch,  1017. 

(2)  10  Q.B.D.  191  (6)  48  L.T.  736;  31  W.B.  766. 
(8)  26  Ch.  D.  724.  (7)  7  Q.B.D.  400. 

(4)  8  Ch.  861, 
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Lingen  in  reply.     In  Bewiche  v.  Oraham  and  Bulman  v.  Young        ^^^' 
the  point  was  not  taken ;  in  all  the  other  cases  the  docnments  A.J.S.  Bank 
obvionslj  were  admissible.     Prima  fade  we  are  entitled  to  see      stkkl. 
every  docament^  and  then  on  that  absolute  right  an  exception 
has  been  granted  that  we  cannot  see  docnments  which  the  other 
side  are  going  to  use  as  evidence. 

Our.  adv.  vulL 

On  March  7th^ 

Owen,  J.  This  is  an  application  for  the  production  of  two 
docnments  mentioned  in  the  plaintiffs'  a£Bdavit  of  discovery 
which  they  object  to  produce  on  the  ground  that  they  ''  relate 
solely  to  the  case  of  the  plaintiff  bank,  and  not  to  the  case  of  the 
defendants  or  any  of  them,  and  do  not  in  any  way  tend  to 
support  the  claim  of  the  defendants  or  any  of  them,  and  do  not 
contain  anything  impeaching  the  case  of  the  plaintiff  bank.'' 
The  two  documents  are — 1.  Memorandum  by  Mr.  Adams,  chief 
inspector  of  the  plaintiff  bank.  2.  Minute  of  meeting  of  the 
board  of  directors  of  the  plaintiff  bank.  Mr.  Lingen  contended 
that  the  plaintiffs  ought  to  produce  these  documents,  because 
the  affidavit  does  not  state  that  they  are  intended  to  be,  or 
might  be,  used  as  evidence  by  the  plaintiffs,  and  from  the 
description  of  the  documents  it  is  clear  that  they  could  not  be  so 
used.  In  Oombe  v.  Corporation  of  London  (8),  Knight  Bruce,  V.O., 
points  out  that  the  matters  which  have  to  be  alleged  in  order  to 
protect  a  document  from  production : — "  If  it  be  with  distinctness 
and  positiveness  stated  in  an  answer  that  a  document  forms  or 
supports  the  defendant's  title,  and  is  intended  to  be,  or  may  be, 
used  by  him  in  evidence  accordingly,  and  does  not  contain 
anything  impeaching  his  defence,  or  forming  or  supporting  the 
plaintiff's  title  or  the  plaintiff's  case  ;  that  document  is,  I 
conceive,  protected  from  production  unless  the  Court  sees,  upon 
the  answer  itself,  that  the  defendant  erroneously  represents  or 
misconceives  its  nature."  This  case  was  under  the  old  practice 
when  discovery  formed  part  of  the  bill  in  equity,  but  the  same 
principles  apply  to  discovery  under  the  new  practice  whereby  the 
plaintiff  or  defendants  can  obtain  discovery  by  motion  in  the 

(S)  1  T.  A;  C.  681. 
S3 
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^^^'  suit,  and  also  under  the  practice  in  England  under  tlie  Judicatvm 
A.J.S.  BAiiK  Act^'  In  the  Attomey-Oeneral  v.  Emerson  (9),  the  passage  I  have 
Stbbl.  cited  from  the  judgment  of  Vice-Ohancellor  Knight  Bruce  was 
C.J.  Eq.  quoted  with  approval  by  all  the  Judges,  ''  as  enunciating  the 
rule  applicable  to  the  circumstances  under  which  the  production 
of  documents  in  the  possession  of  a  party  can  be  refused." 
Baggallay,  L.J.,  in  his  judgment,  after  quoting  the  above 
passage,  says : — '*  Pausing  here  for  one  moment,  it  will  be 
observed  that  there  are  foar  allegations  which,  in  the  view  of 
that  learned  Judge,  were  important  in  order  to  maintain  the 
claim  to  protection — namely,  first,  that  the  document  supports 
the  defendant's  title ;  secondly,  that  it  is  intended  to  be,  or  may 
be  used  by  him  in  evidence  accordingly  ;  thirdly,  that  it  does  not 
contain  anything  impeaching  his  defence,  or,  fourthly,  forming 
or  supporting  the  plaintiff's  title  or  the  plaintiff's  case.  Then  he 
says  if  these  four  sets  of  circumstances  co-exist,  unless  the  Court 
sees  upon  the  answer  itself  that  the  defendant  erroneously 
represents  or  misconceives  its  nature,  that  document  is  protected 
from  production.''  In  Nicholl  v.  Wheeler  (10)  and  Morris  v. 
Edwards  (11),  the  afiidayit  of  discovery  stated  that  the  documents 
sought  to  be  protected  might  be  used  in  evidence.  On  the 
other  hand,  it  was  contended  by  Mr.  Walker  that  it  was 
unnecessary  that  the  document  should  be  capable  of  being  used 
in  evidence,  and  referred  to  several  cases  in  which  no  such 
allegation  was  made  in  the  affidavit,  but  in  which,  neverthelew, 
the  documents  were  protected — but  in  some  of  those  cases  it  was 
clear  from  the  description  in  the  schedule  or  from  the  pleadings 
that  the  documents  were  admissible  as  evidence.  In  Roberts  v. 
Oppenheim  (12),  the  documents  sought  to  be  protected  were  set 
out  in  the  plaintiff's  claim  as  establishing  his  title.  In  Minet  v. 
Morgan  (13),  and  Corporation  of  Hastings  v.  Ivall  (14),  the 
docnments  referred  to  were  title  deeds,  but  in  Bewicke  v  Oraham 
(15),  the  documents  were  tied  up  in  a  bundle,  so  that  it  could 
not  be  seen  whether  they  were   or  were  not  admissible  as 

(9)  10  Q.B.D.  191.  (13)  S  Ch.  361. 

(10)  17  Q.B.D.  101.  (14)  8  Ch.  1017. 

(11)  28  Q.B.D.  287.  (16)  7  Q.B.D.  400. 

(12)  26  Ch.  D.  724. 
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evidence.     In  that  case  no  objection  on  this  ground  appears  to        ^Q^' 

have  been  taken^  and  the  decision  of  the  Court  was  on  a  different  A.J.S.  Bank 

point ;  and  it  may  be  that^  as  the  defendants  swore  that    the      stbbl. 

documents  related  to  his   case  exclusively,   the   Court  would     cJ.  Eq. 

presume  that  they  were  such  as   the  defendant  could  use  in 

evidence  in  support  of  his  case.    But  in  the  case  now  before  me, 

no  such  presumption  arises,  as  the  description  of  the  documents 

shews  that  they  cannot  be  used  as  evidence.    Sir  James  Wigram, 

in  his  learned  work   on  Discovery,  after  a  careful  analysis  of 

the  decisions  on  the  subject,  deduces    two  cardinal  rules   of 

discovery — '^  1st.  The  rights  as  a  general  proposition  of  every 

plaintiff,  to  a  discovery  of  the  evidence  which  relates  to  his  case  j 

and,  2nd,  the  privilege  of  every  defendant  to  withhold  a  discovery 

of  the  evidences  which  exclusively  relate  to  his  own.'*    See  p.  14. 

The  learned  writer  then  expands  these  rules  into  five  propositions, 

the   second  and  third  of  which  define  the  plaintiff's  right  to 

discovery  and  the  defendant's  right  to  protection  from  discovery. 

The  second  proposition  is — '^  It  is  the  right,  as  a  general  rule,  of 

a  plaintiff  in  equity  to  exact  from  the  defendant  a  discovery  upon 

oath  as  to  all  matters  of  fact  which,  being  well  pleaded  in  the 

bill,  are  material  to  the  plaintiff's  case  about  to  come  on  for 

trial,  and  which  the  defendant  does  not  by  his  form  of  pleading 

admit."    The  word  '^ material"  is  thus  defined  at  paragraph 

224 : — "  The  word  '  material '  is  relative ;  material  with  reference 

to  the  purpose  for  which  discovery  is  given,  i^e.,  material  to  the 

'plaintiff's  case.'     Now,  the  'plaintiff's  case'  (in  the  sense  in 

which  the  words  are  here  used)   is  that  case  upon  which  the 

parties  are  about  to  go  to  trial.     It  follows,  then,  that  discovery 

which  is  not  material  to  the  proof  of  that  case  is  not  within  the 

scope  of  this  proposition,  however  it  may  otherwise  be  connected 

¥rith  the  subject  of  the  suit."     Proposition  III.  states  : — ''  The 

rigbt  of  a  plaintiff  in  equity  to  the  benefit  of  the  defendant's 

oath  is  limited  to  a  discovery  of  such  material  facts  as  relate. to 

the  '  plaintiff's  case,'  and  does  not  extend  to  a  discovery  of  the 

manner  in  which  the  'defendant's  case'  is  to  be  exclusively 

established,  or  to  evidence  which  relates  exclusively  to  his  case." 

In  discussing  this  third  proposition,  the  learned  writer  discusses 

%e  policy  of  the  rule,  par.  347 — "  If  it  were  now,  for  the  first 
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1890.       time,  to  be  determined,  whether,  in  the  investigation  of  disputed 
A.J.S.  Bank  facts,  truth  would   best  be  elicited   by  allowing  each  of  the 
Stbbl.      contending  parties  to  know^  before  the  trial,  in  what  manner  and 
C  J.  £q.     ^^  what  evidence  his  adversary  proposed  to  establish  his  own 
case,  arguments  of  some  weight  might  a  priori  be  adduced  in 
support  of  the  affirmative  of  this  important  question.  Experience, 
however,  has  shewn — or  (at  least)   Courts  of  justice  in  tliis 
country  act  upon  the  principle— that  the  possible  mischiefs  of 
surprise  at  a  trial  are  more  than  counterbalanced  by  the  danger 
of  perjury,  which  must  inevitably  be  incurred  when  either  partjr 
is  permitted,  before  a  trial,  to  know  the  precise  evidence  against 
which  he  has  to  contend ;  and,  accordingly,  by  the  settled  rules 
of  Courts  of  justice  in  this  country  (approved  as  well  as  acknow- 
ledged) each  party  in  a  cause  has  thrown  upon  him  the  onus  of 
supporting  his  own  case,  and  meeting  that  of  his  adversary, 
without  knowing  beforehand  by  what  evidence  the  case  of  his 
adversary  is  to  be  established  or  his  own  opposed.'^     It  is  clear 
from  this  that  discovery  is  limited  to  evidence,  or  to  that  which 
may    be    used    as   evidence.    A   document,   therefore,  is  not 
protected  from  production  on  the  ground  that  it  relates  solely  to 
the  case  of  the  party  objecting,  if  the  document  cannot  be  used 
by  him  as  evidence  in  the  suit ;  but  the  document  may  be  pro- 
tected on  other  grounds,   viz.,  that   it    is   a   confidential  or 
professional  communication,  or  subjects  the  party  to  pains  and 
penalties,  or  to  forfeiture,  or  that  it  is  not  material.     The  case 
of  Oombe  v.  Corporation  of  London  (8)  shews  that  the  Courtis  not 
bound  by  the  grounds  alleged  by  the  parties,  but  may  look  to 
the  description  of  the  document,  and  if  it  sees  that  its  effect  has 
been  wrongly  represented  or  misconceived,  it  may  deal  with  the 
document  as  described.     Now,  it  is  clear  from  the  description  of 
these  documents  that  they  cannot  be  used  in  evidence  in  support 
of  the  plaintiff's  case,  and  as  the  plaintiff  swears  that  they  do  not 
tend  to  support  the   defendant's    case,  these  documents  sre 
immaterial.     On  the  ground,  therefore,  of  immateriality,  I  think 
the  defendant  is  not  entitled  to  their  production. 

Application  dismissed.    No  order 
as  to  costs. 

Solicitors  for  applicants :  Russell  ^  Son. 

Solicitors  for  respondents :  IHsher,  Rulfe  ^'  Salwey. 
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LAMB  V.  ALLISON. 

Will^  contirmeiion  qf— Power  of  tale — Station  property-~Indefin\te  posfponemetU         1890. 
of  sale — Specific  performance — Doubtful  title — Conetruction  of  inartificially  "ZZ      IT  -g 
dramn  inetrumeni. 

Testator  being  poeseased  of  certain  atationa  known  aa  Snmmerhill,  Beotive,  C.J.  Eq. 
Bnggjgnllion  North*  Bnggyfpillion  South,  Ooomoo  Coomoo*  Mooki,  The  Damblee 
and  The  Betreat,  deyiaed  the  aame  to  truateea  upon  trust,  until  the  aame  or  ajiy 
paut  thereof  ahould  he  aold  or  partitioned  under  the  powera  of  aale  and 
partition  in  the  will  contained*  to  carry  on  and  manage  the  aaid  stations  reapec- 
tiTely  remaining  unaold  aa  one  aingle  and  entire  concern.  The  will  alao 
csoutained  the  following  proTiaion : — "  And  I  empower  my  trustees  with  the 
consent  in  writing  of  the  peraon  or  peraona  for  the  time  being  entitled  thereto 
in  poaaeaaum  &o.  to  aeU  my  aaid  eatatea  known  aa  Summerhill  and  BectiTe  or 
either  of  them  and  either  aeparately  or  together  with  my  atations  known  aa 
^^iggJfSJ'^^on  North  and  BuggyguUion  South  and  Coomoo  Coomoo  and  Mooki 
and  The  Dumblea  •  .  .  and  The  Retreat  .  •  .  or  any  of  them  and  all  or 
any  part  of  the  freehold  and  conditionally  purchased  iMid  &c.  or  to  make 
partition  of  my  aaid  propertiea  atationa  and  premiaea  or  any  of  them  &o. 
Further*  the  truateea  were  to  aell  "in  manner  aforeaaid/'  after  death  of 
the  teatator'a  daughter  M.  and  her  huaband,  or  hia  daughter  C.  and  her 
huaband,  whicherer  erent  ahould  firat  happen.  In  a  preyioua  part  of  the 
will,  the  eatatas  of  Summerhill  and  Bectire  were  defined  to  mean  the  dwelling, 
houaea  and  outbuildinga.  The  truateea  aold  Coomoo  Coomoo  alone  to  M'C. 
A  K.,  who  aold  to  the  plaintiff.  The  plaintiff  entered  into  an  agreement  with 
the  defendant  for  the  aale  to  him  of  Coomoo  Coomoo. 

Hald;  on  auit  for  apecifio  parformance  of  auch  agreement — (1)  That  the  truateea 
bad  power  to  aell  Coomoo  Coomoo  apart  from  the  eatatea  of  Summerhill  and 
BeetiTe;  (2)  That  the  Court  having  found  that  the  plaintiff  had  a  c^ood  title 
would  force  auch  title  on  a  purchaser. 

Bt  his  last  will  and  testament  Robert  Pringle  devised  all  his 
houses,  messuages,  lands,  hereditaments,  and  real  estate,  ^^  except 
what  I  otherwise  dispose  of  hj  this  my  Will  or  any  codicil 
hereto,''  to  trustees  on  tmst  to  sell  the  same  either  entirely  and 
altogether  or  in  parcels, ''  and  as  to  my  estate  called  Summer- 
hill sitnate  on  the  Peel  River  consisting  of  the  dwelling  house 
store  and  other  outbuildings  and  the  garden  orchard  and 
paddocks  used  and  enjoyed  therewith  I  direct  that  my  daughter 
Mabella  Winton  McCarthy  •  •  .  shall  ...  be  permitted  to  occupy 
the  same  as  tenant  at  will  of  my  said  trustees  at  a  weekly 
rent  of  one  peppercorn  if  demanded  until  my  trustees  shall  sell 
the  same  or  otherwise  determine  the  said  tenancy.  And  as  to 
my  estate  called  Bective  House  situated  in  the  township  of 


24  CASES  IN  BQUITY.  [N.  S.  W.  K 

1890.  Bectiye  consisting  of  a  dwelling-hoase  and  oatbnildings 
liAXB  together  with  the  garden  and  caltivation  paddock  appartenant 
Allison,  thereto^  and  generally  used  and  occupied  therewith  I  direct  that 
my  daughter  Catherine  Janette  Kingscote  shall  ...  be 
permitted  to  occapy  the  same  as  tenant  at  will  of  my  said  trastees 
at  the  weekly  rent  of  one  peppercorn  if  demanded  .  «.  .  nntQ 
my  said  trustees  shall  sell  the  same  or  otherwise  determine  the 
said  tenancy.''  The  testator  then  devised  and  bequeathed  to 
his  trustees  his  stations  known  as  Bnggygullion  South  and 
BuggyguUion  Norths  and  Coomoo  Coomoo^  and  Mooki,  and  The 
Dumbles^  in  the  district  of  Liverpool  Plains,  and  The  Betreati 
in  the  district  of  New  England,  "  upon  trust  until  the  same  or 
any  part  thereof  shall  be  sold  or  partitioned  under  the  powers  of 
sale  and  partition  herein  contained  to  carry  on  and  manage  the 
said  stations  respectively  remaining  unsold  as  one  single  and 
entire  concern  in  the  same  or  similar  manner  as  or  to  which  the 
same  shall  have  been  managed  and  carried  on  up  to  the  day  of 
my  decease  with  full  power  to  my  said  trustees  to  do  all  such 
acts  in  the  course  of  such  management  and  carrying  on  as  they 
may  in  their  discretion  think  proper."  The  will  then  continued, 
'^  And  I  empower  my  trustees  with  the  consent  in  writing  of  the 
person  or  persons  for  the  time  being  entitled  thereto  in  possession 
or  if  such  person  or  persons  shall  be  under  disability  by  reason 
of  coverture  or  infancy  then  with  the  consent  in  writing  of  the 
husband  or  guardian  as  the  case  may  be  of  the  person  or 
persons  so  under  disability  to  sell  my  said  estates  known  as 
Sammerhill  and  Bective  or  either  of  them  and  either  separately 
or  together  with  my  stations  known  as  Bnggygullion  North 
and  BuggyguUion  South  and  Coomoo  Coomoo  and  Mooki  and 
The  Dumbles  in  the  district  of  Liverpool  Plains  and  The  Retreat 
in  the  district  of  New  England  or  any  of  them  and  all  or  any 
part  of  the  freehold  and  conditionally  purchased  land  usually 
occupied  with  and  treated  as  forming  part  of  said  stations  or 
any  of  them  and  all  the  live  stock  depastured  thereon  or  any  of 
them  or  any  part  or  parts  thereof  respectively  either  entirely 
and  altogether  or  in  lots  ...  or  to  make  partition  of.  my  said 
properties  stations  and  premises  or  any  of  them.  And  I  direct 
that  if  no  partition  shall  have  been  made  under  the  power  last 
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aforesaid  and  so  far  as  such  partition  shall  not-  extend  my  ^^^* 
trustees-  shall  sell  in  manner  aforesaid  should  they  not  have  Lamb 
previously  done  so  my  said  estates  stations  freehold  lands  Allison. 
conditionally  purchased  lands  and  live  stock  as  soon  as  they 
conveniently  can  after  the  decease  of  my  said  daughter  Mabella 
Winton  McCarthy  and  of  her  present  husband  or  -of  any  future 
husband  to  whom  she  may  be  married  or  after  the  decease  of 
my  said  daughter  Catherine  Janette  Eingscote  and.  of  her 
present  husband  or  of  any  future  husband  to  whom  she  may  be 
married  whichever  of  the  said  events  shall  first  happen/'  By 
indenture^  dated  June  5th^  1877|  the  trustees  sold  and  conveyed 
tiie  Goomoo  Coomoo  station  to  McCarthy  and  Eingscote,  who,  by 
indenture  of  even  date,  mortgaged  the  estate  back  to  the  trustees 
to  secure  part  of  the  purchase-money.  The  plaintiff  had 
purchased  from  McCarthy  and  Eingscote,  and  had  entered  into 
an  agreement  of  sale  with  the  defendant,  who,  however,  objected 
to  his  title  on  the  grounds — (]'),  that  the  power  of  sale  in 
Robert  Pringle's  will  did  not  empower  the  trustees  to  sell 
Coomoo.  Coomoo  apart  from  his  Summerhill  or  Bective  estates  j 
(2),  that  if  the  power  had  been  sufficient  the  consents  in  writing 
of  the  testator's  daughters  or  their  husbands  were  necessary  to 
give  effect  to  it,  and  such  consents  had  not  been  given,  as 
McCarthy  and  Eingscote  did  not  execute  the  conveyance  of 
sale  of  June  5th,  1877.  The  plaintiff  brought  this  suit  praying 
for  a  declaration  that  the  objections  raised  by  the  defendant  were 
not  well  founded,  and  for  specific  performance  of  the  contract  for 
sale,  and  for  payment  of  interest  on  the  purchase-money.  -The 
matter  came  on  by  consent  as  on  motion  for  decree  on  admission  of 
bets,  subject  to  certain  admissions  by  the  plaintiff — ^namely,  that 
Summerhill  and  Bective  were  breeding  stations  used  in  connection 
with  Coomoo  Coomoo,  which  had  been  used  by  the  testator  as  a 
fattening  station,  although  since  1877  it  had  been  used  alone  ; 
thaLthe  Buggygullions  were  comprised  in  Bective  station. 

WcJker  and  Lamb  for  the  plaintiff.  The  words  ''together 
with,*'  govern  only  ''  my  stations,  known  as  Buggygullion 
North  and  Buggygullion  South  "  (which  are  part  of  Bective), 
and  do  not  extend   to   Coomoo   Coomoo^   Mooki,  &c.  ;    There 
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^^^       is   also    a    general   power    to    sell   property   "  not   otherwise 

Laieb       disposed  of/'  and  Coomoo  Goomoo  cannot  be  said  to  be  "  other- 

Allison,    ^^e  disposed  of/'  whioh  must  mean  disposed  of  in  a  way 

inconsistent  with  sale.      The  inconvenience  of  adopting  the 

other  view  is  obvious,  and  an  indefinite  postponement  of  the 

power  to  sell  would  be  ruinous  in  the  case  of  station  property. 

A.  H.  Simpson  for  the  defendant.  The  words  of  the  power 
are  clear ;  thei*e  was  a  power  to  sell  Bective  and  SummerhiUi 
and  then  the  testator  may  have  thought  that  there  might  he 
some  difficulty  in  selling  them  apart  from  the  other  stations,  and 
so  he  goes  on  to  say  that  they  may  be  sold  either  alone  or 
together  with  these  other  estates.  Goomoo  Goomoo  is  '^  othar- 
wise  disposed  of/'  because  there  is  a  second  devise  of  Goomoo 
Goomoo,  though  not  of  Summerhill  and  Bective. 

Further,  the  Gourt  will  not  force  a  doubtful  title  on  a 
purchaser:  Dart's  Vendor  and 'Purchaser ,  1231-12S6;  Alexanders. 
Mills  (1),  Palmer  v.  Locke  (2).  The  Gourt  will  force  a  title 
where  there  is  a  dispute  as  to  general  principles  of  law,  but  not 
where  there  is  a  dispute  as  to  the  construction  of  an  inartificially 
drawn  instrument. 

Walker  in  reply.     Osborne  to  Bowlett  (3). 

Our.  adv,  vuU. 

On  March  18, 

OwiN,  J.  In  this  case  the  plaintiff  sold  to  the  defendant 
his  station,  known  as  Goomoo  Goomoo,  in  the  Liverpool 
Plains,  and  the  defendant  refuses  to  complete  the  purchase 
on  the  ground  (among  others)  that  the  power  of  sale  in  B. 
Pringle's  will  did  not  empower  the  trustees  to  sell  the  Goomoo 
Goomoo  estate  apart  or  separately  from  his  Summerhill  or 
Bective  estates.  The  clause  in  the  will  on  whioh  the  defendant 
relies  is  as  follows:  —  "And  I  empower  my  trustees  witb  the 
consent  in  writing  of  the  person  or  persons  for  the  time  being 
entitled  thereto  in  possession  &c.  to  sell  my  said  estates  known 

(1)  6  Ch.  124.  (8)  18  Cb.  D.  774. 

2)  18Ch.D.8Sl. 
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as    Sommerhill    and    Bective   or   eitiher    of    them  and  either       ^^^' 
separately  or  together  with  my  stations  known  as  Buggygullion       Lamb 
North    and    Buggygullion   South   and    Coomoo   Coomoo    and    j^llison. 
Mooki  and  The  Dumbles  in  the  district  of  Liverpool  Plains  and     qj  ^^ 
The  Retreat  in  the  district  of  New  England  or  any  of  them 
and  all  or  any  part  of  the  freehold  and  conditionally-purchased 
land  usually  occupied  with  and  treated  as  forming  part  of  the 
said  stations  or  any  of  them  &c.     ...     or  to  make  partition 
of  ray  said  properties  stations  and  premises  or  any  of   them 
Sec."    This  clause^  construed  strictly  as  it  stands^  only  empowers 
a  sale  of  the  stations  or  any  of  them,  ^'together  with''  the 
estates  of  Summerhill  and  Bective  or  either  of  them;  and  as 
the  station  known  as  Coomoo  Coomoo  was  sold  separately,  it  is 
contended  that  the  sale  was  not  within  the  power.     The  estate 
of  Summerhill  is  described  in  an  earlier  part  of  the  will   as 
"  consisting  of  the  dwelling-house  store  and  other  outbuildings 
and  the  garden  orchard  and  paddocks  used  and  enjoyed  there- 
with/' and  the  testator  directs   that  his    daughter,   Mabella 
Winton  McCarthy,  should  be  permitted  to  occupy  the  same  as 
tenant  at  will  of  the  trustees,  at  a  peppercorn  rent.     The  Bective 
estate  is  also   described  as  ^'my  estate  called   Bective  House 
situate  in  the  township  of  Bective  consisting  of  a  dwelling-house 
and  outbuildings  together  with   the    garden    and  cultivation 
paddock  appurtenant  thereto  and  generally  used  and  occupied 
therewith,"  and  the  testator  directs  that  his  daughter,  Catherine 
Janette  Kingscote,  should  occupy  it   in  the  same  way.    It  is 
clear,  therefore,   that  these   two  estates    of  Summerhill  and 
Bective  are  only  residences  to  be  occupied  by  the  testator's 
daughters.  The  six  station  properties  are  devised  and  bequeathed 
to  the  trustees,  together  with  all  freehold  and  conditionally- 
porohased  lands,  and  all  live  stock  depasturing  thereon,  upon 
trust  until  the  same,  or  any  part  thereof,  should  be  sold  or 
partitioned  under  the  powers  of  sale  and  partition  in  the  will 
contained,  to  carry  on  and  manage  the  said  stations  respectively 
remaining  unsold  as  one  single  and  entire  concern.    If  this 
clause  is  to  receive  its  strict  grammatical  construction,  then,  if 
the  testator's  daughters  should  desire  to  change  their  residence, 
and  sell  Summerhill  and  Bective,  none  of  the  stations  could  be 
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1800.  sold  under  this  power,  no  matter  how  necessary  or*  desirable  it 
Lamb  might  be — ^whether  drought  or  disease  decimated  the  live  stock 
Allison.  ^^^  threatened  ruin  to  the  whole  concern,  or  whether  it  became 
C  J  Eq.  iiecessaiy  to  sell  in  order  to  paj  pressing  liabilities;  or  whether, 
on  the  other  hand,  favourable  seasons  may  have  brought 
intending  purchasers,  and  it  may  be  most  advantageous  to  the 
estate  to  sell  at  a  high  figure.  There  is  no  connection  between 
these  residential  properties  and  the  stations,  nor  any  reason,  that 
I  can  conceive,  why  the  sale  of  the  stations,  or  any  of  them, 
should,  depend  on  the  sale  of  the  residences;  but  on  the 
contrary,  every  reason  why  the  sale  of  the  stations  should  be 
determined  by  considerations  altogether  different  from  those  that 
could  affect  the  sale  of  the  residential  properties.  Again,  this 
power  is  not  only  to  sell,  but  also  to  partition,  and  in  the  latter 
power  no  such  condition  is  imposed.  The  words  are, ''  Or  to  make 
partition  of  my  said  properties  stations  and  premises  or  any  of 
them.''  The  trustees  could  therefore  partition  the  stations  or  any 
of  them  without  including  the  residential  estates  of  Sununerhill 
and  Bective,  and  even  though  they  had  been  previously  sold. 
The  absurd  result  of  this  construction  becomes  more  striking  on 
considering  the  later  direction  for  the  sale  of  these  properties. 
The  power  of  sale  that  I  have  been  considering  is  to  be  exercised 
in  the  lifetime  of  the  daughters  and  with  their  consent;  bat 
following  this  power  the  testator  directs  ''that  if  no  partitioii 
shall  have  been  made  under  the  power  last  aforesaid  and  so  far 
as  such  partition  shall  not  extend  my  trustees  shall  sell  in  manner 
aforesaid  (should  they  not  have  previously  done  so)  my  said 
estates  stations  &c,  so  soon  as  they  conveniently  can  after  the 
decease  of  my  said  daughter  M.  W.  McCarthy  and  of  her 
husband  or>  after  the  decease  of  my  said  daughter  G.  J. 
Xingscote  and  of  her  husband  whichever  of  the  said  events  shall 
first  happen.''  This  sale  is  compulsory  on  the  death  of  the  first 
tenant  for  life,  but  the  trustees  are  to  sell  ''in  manner  aforesaid.'* 
I  see  no  reason  to  limit  these  words  to  part  of  the  preceding 
power.  They  must  be  taken  to  include  all  the  conditions  imposed 
on  the  power ;  and  if  so,  the  same  difficulty  will  arise  if  Summer- 
hill  and  Bective  should  have  been  previously. sold,  and  it  would 
then  be  impossible  for  the  trustees  to  sell  the  stations  at  any 
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time,  althongli  the  sale  is  imperative,  and  for  tlie  purpose  of  ^^^* 
winding^op  the  estate.  In  view  of  these  difficulties^  and  consi-  Lamb 
dering  the  nature  of  station  properties,  and  the  necessity  for  sale  alliiion. 
that  frequently  arises  in  the  proper  management  of  these  qj^  ^^ 
properties,  it  appears  to  me  impossible  that  the  testator  could 
have  meant  what  his  words,  strictly  construed  in  their  present 
connection,  mean.  It  is  clear  to  me  from  the  whole  will  that 
what  the  testator  meant  to  provide  was  that  the  trustees  were  to 
carry  on  and  manage  his  stations,  until  sale  or  partition,  that  such 
sale  or  partition  of  the  whole  or  part  of  his  stations  inight 
take  place  in  the  lifetime  of  his  daughters  with  their  consent ; 
but  that  on  the  death  of  either  of  his  daughters  the  sale  was 
compulsory  for  the  winding-up  of  his  estate.  This  intent  can  be 
effected  by  transposing  the  words  which  have  created  this  difficulty. 
If  the  words  "  either  separately  or  together  *'  are  inserted  after 
the  word  "  sell,"  the  power  of  sale  would  then  be  "  to  sell  either 
separately  or  together  my  said  estates  known  as  Summerhill 
and  Bective,  or  either  of  them,  and  my  stations,  &c.,  or  any 
of  them.''  The  Court  in  construing  wills,  and  even  deeds, 
frequently  transposes  words  to  carry  out  the  intention  of  the  will 
or  deed,  where  the  words  in  their  present  collocation  are  senseless 
or  &il  to  carry  out  that  intention.  This  has  been  done  in  respect 
of  bequests  and  devises ;  but  the  Court  would  allow  much  greater 
latitude  in  dealing  with  mere  powers  of  management  and  realisa.. 
tion  of  the  estate.  I  a  Marshall  v.  HopJdiw  (4)  the  testator,  who 
was  seised  of  19  acres  of  land,  including  Floodgate  Meadow,  in  the 
parish  of  Mavesyn  Ridware,  and  a  messuage  in  Blythbury,  the 
messuage  and  two  acres  of  the  19  being  in  the  occupation  of 
Thomas  Willett,  and  the  rest  of  the  land,  including  Floodgate 
Meadow,  being  in  the  occupation  of  other  persons,  devised  all 
that  his  messuage,  dwelling-house,  or  tenement,  with  all  lands 
and  hereditaments,  situate  in  Blythbury,  in  the  parish  of  Mavesyn 
Ridware,  in  the  county  of  Stafford,  now  in  the  occupation  of 
Thomas  Willett  (except  one  meadow  called  Floodgate  Meadow) 
in  trust,  &c.  The  Court  held  that  the  devise  was  not  confined  to 
lands  in  Blythbury  then  occupied  by  Thomas  Willett,  but 
extended  to  all  the  testator's  lands  at  Blythbury,  and  carried  out 

(4)  15EMtd09. 
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^^^'  that  intention  by  transposing  the  words  *'  now  in  the  oooapation 
.  ;Lavb  of  Thomas  Willett/'  and  limiting  them  to  the  "  messuage^  dwel- 
Alubok.  liog-honse,  or  tenement.*'  See  also  Doe  d.  Wolfe  v.  AUcodt 
c  J  Bq  (^)'  Mosley  v.  Massey  (6),  Bden  v.  Wilson  (7).  In  FenUm  ▼. 
Fenton  (8)^  the  settlement  contained  a  provision  that  in  case 
the  settlement  contained  a  provision  that  in  case  the  intended 
hnsband  should  leave  one  or  more  son  or  sons  he  should  have 
power  ^'  to  make  suitable  provision  as  he  should  think  fit  for  such 
yoanger  child  or  children.'^  Then  followed  similar  trusts  in 
favour  of  the  daughters.  The  Court  held  that^  as  the  intention 
of  the  settlement  was  to  provide  for  all  the  children^  daughters 
as  well  as  sons,  such  intention  could  be  g^ven  effect  to  by  trans- 
posing the  clause  empowering  the  husband  to  make  provision  for 
the  younger  children,  and  putting  it  after  the  trust  for  the 
daughters,  so  as  to  make  it  include  both  the  sons  and  daughters. 
See  also  Doe  d.  Willie  v.  Martin  (9),  Sockfort  v.  Fitzmauriee  (10). 
It  was  further  contended  that  the  title  was  too  doubtful  to  be 
forced  on  a  purchaser,  especially  as  the  doubt  arises,  not  from  the 
application  of  any  principle  of  law,  but  on  the  construction  of  a 
badly-drawn  instrument.  This  objection  seems  hardly  consistent 
with  the  position  which  the  defendant's  counsel  took  at  the  com- 
mencement of  the  case.  I  was  then  informed  that  the  defendant 
was  a  willing  purchaser,  who  wanted  the  decision  of  the  Court 
on  the  objection  taken  to  the  plaintifPs  titie;  but,  as  the  point 
has  been  taken,  I  must  deal  with  it.  The  amount  of  doubt  which 
will  prevent  a  Court  decreeing  specific  performance  has  varied 
with  different  Judges.  In  Pyrke  v.  Waddingham  (11),  Turner, 
Y.C.,  refused  to  force  the  title  on  a  purchaser,  but  Bomilhf,  M.B., 
forced  the  same  title  on  another  purchaser  in  MalUnge  v.  FFtiMbr 
(12).  In  the  former  case.  Turner,  Y.C.,  states  that,  "  Each  case 
must  depend  on  the  nature  of  the  objection  and  the  weight 
which  the  Court  may  be  disposed  to  attach  to  it.''  In  Alexander 
V.  MiUe  (13),  the  Court  forced  the  title  on  the  purchaser,  although 
the  Master  of  the  Bolls  had  dismissed  the  suit.    In  Osborne  to 

(6)  1  B  ft  Aid.  137.  (10)  2  Dr.  Imd  War.  1. 

(6)  8  East.  149.  (11)  10  Haie  1. 

(7)  4  Ho.  L.  OMW,  257.  (12)  10  Sq.  449. 

(8)  1  Dr.  and  W.  66.  (18)  6  Ch.  184. 
(9^4T.B.89. 
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Bawlett  (14),  tlie  Coart  had  to  constrae  an  imperfectly  expressed        ^^^ 
devise,  and  forced  tlie  title  on  a  purcliaser.  And  in  Wise  v.  Piper       Laxb 
(15),  the    Court   decreed    specific  performance,   although  the     Allison. 
question  was  one  of  construction  of  a  will,  whether  a  power  of     o.J.  £q. 
sale  and  exchange  in  a  settlement  was  authorised  by  a  direction 
in  a  will  that  the  share  of  the  testator's  daughter   should  be 
80  settled  that  if  they  married,  one-half  of  their  fortune  should 
be  settled  on  them  and  their  children,  exclusive  of  their  husbands. 
In  the  case  before  me  I  do  not  entertain  any  doubt  as  to  the 
intention  of  the  testator,  nor  can  I  assume  (according  to  the  test 
mentioned  in  some  of  the  cases)  that  other  competent  persons 
will  entertain  any  doubt.     Nor  do  I  entertain  any  doubt  that  the 
Court  is  competent  to  give  effect  to  the  plain  intention  of  the 
testator,  especially  where  that  intention  can  be  carried  out  by  a 
simple  transposition  of  words  which  interfere  with  the  intention 
of  the  testator,  and  in  their  present  position  lead   to  results 
absurd,  and  possibly    injurious,  in    the    management   of  the 
testator's  estate.     For  these  reasons  I  must  overrule  the  objection 
taken  by  the  purchaser. 

The  second  objection  was  not  pressed,  and  the  question  of 
interest  was  settled. 

Solicitors  for  the  plaintiff :  Stephen,  Jaques  ^  Stephen. 

Solicitors  for  the  defendant :  Bobherde  8f  England, 
(14)  13  Ch.  D.  774.  (16)  IS  Ch.  D.  S48.     ' 
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1890. 
/V6.  21. 

P.  C. 
The  C.J. 


Sept.  13.      Equity  Act,  1880  (44  Vic.  No.  18),  m.  88,  S4~2^ew  irtal  o/  iMtue  trUd  hy  a  m 
0  J  Ea  under  •.  33 — Digcretum  of  Judge^  Ajff!d4ivii$  tupplementinsf  evidence  pten  at 

^'  the  trial. 

F.C.  Tho  discretion  formerlj  possetted   bj  the  Court  of  Chancery  in  gnntiiif 

y^  p         new  trials  of   issues  has  not  been  affected  bj  the  EqmUjf  Act  of  1880,  snd 

the  Court  maj  supplement  the  eridenoe  given  at  the  trial  hj  a  oonsideitUon 

of  affidavits  setting  forth  facts  which  did  not  appear  at  the  trial.      Per  C7. 

and  Stephen,  J.  (Foeter,  J,,  diss.),  affirming  the  decision  of  Owem^  J. 

Appkal  from  a  decision  of  Owen,  J.,  setting  aside  a  verdict  and 
ordering  a  new  trial  of  a  certain  issue  which  had  been  tried 
stfiph^i'j.  before  him .  under  s.  35  of  the  Equity  AcL  The  plaintiis 
/*o!!/er  J.  ^61*®  guarantors  to  the  defendants  for  Messrs.  Tabrett  and  Draper 
to  the  extent  of  20,000{v  and  their  contention  was  that  certsin 
securities  deposited  with  the  defendants  were  deposited  subject 
to  a  parol  agreement  that  if  any  of  the  securities  were  disposed 
of  the  liability  of  the  plaintiffs  should  be  reduced  by  the  amoiut 
realised  thereon.  The  following  issue  was  tried  before  (hoen,  J», 
and  a  jury — ^'  Whether  it  was  agreed  between  the  plaintiffs  and 
the  defendants  that  the  securities  deposited  with  the  defendants 
were  so  deposited  to  secure  the  plaintiffs  against  their  liability 
under  their  guarantee/'  and  this  the  jury  found  in  the  afiirmatiTe 
mainly  on  the  evidence  of  Tabrett^  and  the  defendants  then 
moved  for  a  new  trial  before  Owen,  J.,  on  the  grounds  that  the 
verdict  was  against  evidence  and  the  defendants  taken  by  surprise 
by  the  evidence  of  Tabrett.  On  the  motion  various  affidavits 
were  filed  to  shew  that  Tabrett  had  made  statements  inconsistent 
with  the  evidence  he  had  given. 

The  facts  are  set  out  in  the  judgment  of  the  G.J. 

C.  J,  Manning  (Salomons,  Q.G.^  with  him),  for  the  defendants. 

Pilcher,  Q.C.,  and  Idngen,  for  the  plaintiffs. 
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OwBN,  J.  This  is  an  application  by  the  defendants  for  a  new  ^^^- 
trial  of  certain  issues  which  were  tried  before  me  with  a  jury  under  Qoodbbll 
8.  83  of  the  Equity  Act,  the  grounds  of  the  application  being  that  National 
the  verdict  was  against  evidence,  and  that  the  defendants  were  atotbalaIia 
taken  by  surprise  by  the  evidence  of  a  witness  named  Tabrett. 
In  my  opinion,  a  Judge  in  equity  has,  in  determining  a  question 
of  this  kind,  a  much  wider  discretion  than  a  Judge  at  common 
law^  because  at  common  law,  when  once  the  verdict  is  returned, 
the  Judge  is  functus  officio,  and  has  to  express  neither  approval 
nor  disapproval  of  the  verdict,  whereas  in  a  Court  of  equity  the 
Judge  has  to  act  upon  the  verdict  returned,  and  impliedly 
express  his  approval  by  basing  his  decree  upon  it.  In  this  case, 
if  the  application  had  rested  entirely  on  the  first  ground,  I  should 
have  refused  a  new  trial  because  the  question  was  purely  one  of 
fact,  and  if  the  jury  believed  Tabrett,  there  was  evidence  in 
support  of  the  verdict.  That  verdict  rested  mainly  upon  the 
credibility  of  Tabrett — ^if  he  were  out  of  the  case,  I  do  not  think 
the  verdict  could  stand — and  I  am  now  asked  to  grant  a  new 
trial  on  the  ground  that  since  the  trial  witnesses  have  come 
forward  who  say  that  he  made  declarations  to  them  inconsistent 
with  the  evidence  which  he  gave  before  the  jury.  If  those 
witnesses  had  been  before  the  jnry,  the  verdict  might  very 
probably  have  been  different,  and  if  I  made  a  decree  upon  the 
present  verdict,  I  should  possibly  be  doing  an  injustice  to  the 
defendants.  I  think,  therefore,  that  I  ought  to  send  the  case 
down  for  a  new  trial,  as  I  think  that  a  second  jury  with  further 
evidence  before  them  might  very  well  come  to  a  different 
.conclusion  from  the  first.  I  have  not  referred  to  any  of  the  cases 
cited,  because  I  think  that  the  facts  here  are  quite  distinguishable, 
the  peculiarity  in  this  case  being  that  the  question  rests  mainly 
upon  the  evidence  of  one  witness,  and  that  the  fresh  evidence 
which  it  is  sought  to  introduce  contradicts  that  witness  on  the 
most  vital  part  of  his  testimony. 

From  this  order  the  plaintiffs  appealed. 

Pilcher,  Q.C.,  and  Lingen  for  the  appellants.     This  power      Nov.  G. 
to  try  issues  is  a  new  power  conferred  on  the  Equity  Court 
by  sections  33  and  34  of  the  Equity  Act,  and  section  35  provides 
N.S.W.B.,  Eq.,Vol.Xl.  C 
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^^^*  that  "  for  all  purposes  of  or  auxiliary  to  the  trial  of  questions  by 
OooDSELL  a  jury  and  in  respect  of  new  trials  the  Judge  shall  have  the 
National  same  jurisdiction  in  all  respects  as  belongs  respectively  to  the 
A^BALAHA  S^pr®"^®  Court  in  its  common  law  jurisdiction  or  to  any  Judge 
thereof  for  the  like  purpose.*'  Before  that  Act  the  Courts  of 
Chancery  had  assumed  a  power  of  sending  issues  to  be  tried 
before  a  common  law  Judge,  who  sent  back  the  results  of  such 
trials  to  the  Court  of  Chancery,  and  in  granting  or  refusing  new 
trials  of  such  issues  the  Chancery  Judges  laid  down  rules  for 
themselves  which  eventually  came  to  this — ^if  they  were  satisfied 
with  the  findings  of  the  common  law  Courts  and  considered 
them  to  be  such  that  they  could  with  justice  base  their  decree 
upon  them,  they  would  refuse  a  new  trial,  if  not  they  would  grant 
it.  Then  came  the  Act,  which  gives  the  equity  Judge  power  to 
try  such  issues  himself;  but  that  is  a  new  power,  and  must  be 
construed  strictly  according  to  the  Act  which  creates  it,  and  that 
Act  says  that  the  jurisdiction  in  respect  of  new  trials  shall  be 
the  same  as  at  common  law. 

[Poster,  J.  Is  this  a  question  of  jurisdiction  ?  Can  it  be  said 
that  it  is  an  absence  of  jurisdiction  which  causes  the  common 
law  Courts  to  refuse  new  trials  ?] 

"  Jurisdiction  '*  must  mean  "  exercise  of  jurisdiction  ;"  the  two 
Courts  are  to  exercise  their  jurisdiction  in  the  same  way.  This 
Act  was  passed  for  the  purpose  of  remedying  the  gross  evil  which 
the  former  practice  frequently  worked  in  the  case  of  poorer 
litigants.  Apart  from  that  point  our  contention  is  supported  by 
the  evidence,  and  the  Court  will  not  upset  the  finding,  as  his  * 
Honour  in  granting  our  application  for  a  jury  said  that  this  was 
just  the  case  in  which  a  jury  was  desirable.    (See  6  W.N.,  p.  55.) 

[Thb  Chief  Justice.  His  Honour  appears  to  have  been 
misled  by  what  fell  from  the  Court  in  Blunt  v.  Terry,  but  if  my 
remarks  in  that  case  are  taken  as  going  beyond  the  limits  of  the 
matter  then  before  me,  they  are  misunderstood.] 

The  decision  appealed  from  depended  to  a  great  extent  upon 
theafiidavits,  at  which  his  Honour  should  not  have  looked.    [They 
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referred  to  Penn  v.  Bibby  (1),  Standen  v.  Edwards  (2),  Brown  v.        ^^^' 

M'OUntoch  (3)].  Goodsbm. 

p. 
National 
Salomons,   Q.C.,   and   Jfanningr,  for  the  respondents.      The     Bank  of 

power    given    by    the    Equity    Act   is    cumulative    with    that 

abeady  existing.     The  distinction  between  Courts  of  law  and 

of   equity  has    always    been   recognised :    in   the  former  the 

judgment  is  decided  by  the  jury^  in  the  latter  the  decree  is  made 

by  the  Judge,  who  before  making  it  must  be  satisfied  that  it  is 

an  equitable  one :  Boyse  v.  Rosaborough  (4).     The  only  distinction 

between  the  practice  now  and  the  practice  before  the  Act  is  one 

of  extra  moenia  and  intra  mcenia  ;  the  effect  of  the  Act  surely 

cannot  be  to  take  away  from  the  Judge  the  right  to  pronounce 

the  decree,  and  if  the  Judge  has  this  right  he  cannot  be  forced 

to  pronounce  a  decree  in  accordance  with  a  finding  of  which  he 

disapproves.     Smnfen  v.  Swinfen  (5) ;  Pemberton  v.  Pemberton  (6) ; 

Boyae  v.  Rosaborough  (7) ;  George  v.  Whitmore  (8). 

[The  Chiif  Josticb  referred  to  Morriaon  v.  Barrow  (9)  ; 
Armstrong  v.  Armstrong  (10)  ;  Ansdell  v.  Ansdell  (11).] 

The  Charter  of  Justice  shews  that  an  ecclesiastical  issue  is  the 
same  as  an  issue  under  the  Equity  Act,  and  as  the  finding  of  a 
jury  on  the  former  can  be  neglected,  so  it  can  on  the  latter ;  and 
if  it  can  be  neglected,  a  fortiori  a  new  trial  can  be  granted : 
Oallaghan  v.  Myers  (12)  ;  Femie  v.  Young  (18) ;  Browne  v. 
WOlintock  (8).  The  Judge  was  entitled  to  look  at  these 
affidavits,  but  even  without  them  the  evidence  was  conclusive 
in  our  favour. 

Pitcher,  in  reply.  Section  2  of  the  Amending  Act,  25  &  26 
Vic.  c.  42,  which  is  not  in  force  here,  expressly  reserves  the  old 
powers  of  the  Chancery  Court  with  regard  to  new  trials. 

(1)  2  Ch.  127.  (8)  26  Boav.  657. 

(2)  1  Vea.  133.  (9)  1  De  G.  F.  &  J.  633. 

(3)  6  £.  &  I.  Ap.  434.  (10)  3  M.  &  E.  45. 

(4)  6  H.  L.  C.  2.  (11)  4  M.  &  C.  449. 
(6)  27  Bear.  148.  (12)  2  S.O.B.  X.S.  234. 

(6)  13  Ves.  290.  (13)  1  E.  ft  I.  Ap.  63. 

(7)  6  H.  L.  C.  2. 

02 
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^^^  [The  Chief  Justice.     Then  if  tlie  issue  is  tried  before  himself 

GooDSELL  the  Judge  must  adopt  the  verdict ;  if  tried  elsewhere,  he  need  not.] 
National 
A^ra^  ^'  ^®®^  because  if  it  is  tried  before  himself  the  Judge  can  see 
that  the  proper  issue  is  tried,  and  can  make  amendments  and  so 
forth.  Femie  v.  Young  (13)  decides  that  you  cannot  go  behind 
the  decree ;  it  does  not  decide  the  point  now  before  the  Court,  but 
the  judgments  shew  that  the  finding  of  the  jury  is  the  basis  on 
which  the  decree  must  be  framed.  Penn  v.  Bihhy  (1)  is  the  only 
case  where  the  point  was  raised.  The  power  conferred  by  the 
Act  is  not  cumulative  with  the  power  previously  possessed  by  the 
Courts,  because  it  is  an  entirely  new  power,  for  the  Courts  of 
Chancery  had  no  power  to  try  issues  before  the  Act,  and 
consequently  no  power  to  grant  new  trials  of  such  issues.  Daniell, 
Ed.  6  (1882),  i.,  p.  762;  the  learned  editors,  when  treating 
of  new  trials  of  these  issues,  refer  to  Solomon  v.  Bitton  and 
similar  cases,  which  shews  they  thought  the  common  law  rule 
applied. 

Our.  adv,  vuU. 
1890. 
Fe6.2i.  On  Feb.  21, 

The  Chief  Justice.  This  is  an  appeal  from  a  decision  of 
his  Honour  the  Chief  Judge  in  Equity,  by  which  he  set  aside  a 
verdict  and  ordered  a  new  trial  of  an  issue  which  he  had  directed 
to  be  tried,  and  which  had  been  tried,  before  himself  and  a  jury 
under  the  provisions  of  the  35th  section  of  the  Equity  Act  of 
1880.  His  Honour  was  of  opinion  that  in  determining  the 
question  of  a  new  trial  of  an  issue  tried  before  a  jury  in  a  Court 
of  equity,  a  Judge  in  equity  has  a  much  wider  discretion  as  to 
the  granting  of  new  trials  than  is  possessed  by  a  Court  of  common 
law  when  determining  a  motion  of  that  description.  As  this  is 
the  first  time  such  a  question  has  been  raised,  so  far  as  I  can 
ascertain,  since  the  passing  of  the  21st  and  22nd  Vic.  cap.  27, 
the  question  is  one  of  moment  as  seriously  affecting  the  constitu- 
tion of  the  Court  of  equity,  and  the  principle  upon  which  cases 
are  determined  in  that  jurisdiction.  It  will  be  necessary,  then,  to 
Fstate  the  facts  of  the  case  and  how  the  matter  came  before  the 
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Coarc.     It  appears  that  persons  of  the  name  of  John  Tabrett  and        ^^^- 
William  Draper,  who  were  carrying  on  business  as  builders  and    Goodbbll 
contractors,    had    an    overdraft    at    the    Bank   of    Australasia    National 
amounting   to   the   sum   of   10,000Z.,  which  was    secured  by  a  ^^^j^JIjbia 
guarantee  signed  by  the  plaintiffs,  and  also  by  the  deposit  of     -ph  c  J 
title  deeds.      Tabrett   and  Draper,  being   anxious  to  obtain  a 
further  overdraft,  on  the  1st  of  September,  1887,  wrote  a  letter 
to  the  defendants^  manager,  which  was  in  the  following  terms  : — 
"The  Manager,  National  Bank  of  Australasia,  Sydney.     Dear 
Sir, — In  reference  to  conversation  of  yesterday,  and  after  con- 
sultation, we  have  decided  to  ask  you  to  take  over  our  account, 
and  in  doiug  so  we  have  enclosed  statements  of  security  offered, 
and  as  near  as  possible  our  present  position.     We  have  been 
doing  business  with  the  Bank  of  Australasia,  Newtown,  for  the 
past  10  years.     We  are  now  indebted  to  them  nearly  10,000Z., 
which  is  our  limit ;  they  hold  the  present  securities  offered,  with 
the  exception  of  Moore  Park  property.      Our  annual  turnover 
has  been  upwards  of  60,000Z.,  and  increasing.     At  the  present 
time  we  have  heavy  works  on  hand.     The  Bank  of  Australasia 
holds  all  valuations  and  papers  in  connection  with  the  properties. 
(This  statement  does  not  apply  to  the  partners'  private  estates.) 
In  connection  with  the  brick  manufactory  we  may  mention  that 
it  comprises  4   acres  of  land,   on  which  are   erected  a  plant 
and  machinery  complete,  capable  of  turning  out,  and  we  are  and 
have  been  making,  200,000  bricks  per  week,  which  at  the  present 
market  price  leaves  a  profit  of  ten  shillings  per  thousand ;  this 
business  is  carried  on  under  the  immediate  supervision  of  Mr. 
Draper.     The  saw  mills  are  in  conjunction  with  the  timber  trade 
and  our  building  contracts ;  as  will  be  shown  by  valuation,  we 
have  every  modem  appliance  ;  this  is  a  valuable  property  on  the 
Illawarra  line,  adjoining  the  railway  station  at  St.  Peters.     The 
whole  of  the  properties  are  to  a  certain  extent  new,  having  been 
erected  by  us.     This  portion  of  the  business  is  carried  on  under 
the  management  of  Mr.  Tabrett.     The  position  of  our  sureties  is 
undoubted,  as  will  be  shewn  by  a  statement  which  will  be  for- 
warded  to  you    at    an    early    date ;  they   are   accepted    and 
responsible  to  the  Bank  of  Australasia  for  our  present  overdraft. 
With  reference  to  the  Moore  Park  property,  as  explained^  this 
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1890.       ^ag  a  matter  of  our  Mr.  Tabrett's,  the  mortgage  of  which  he  will 

GooDSBLL    hand  in  for  1200Z. ;  the  difference  between  contract  price,  value 

National    ^^  land,  and  the  estimated  market  value  of  the  buildings  when 

Bank  of     completed  is  explained  thus  : — The  lease  of  hotel  will  probably 

be   sold   for   lOOOZ.,  and  from  the  favourable  position  of  the 

property,  the  rents  of  which  vdll  probably  bring  nearly  20001. 

per  year,   no   doubt   that   is   taken  into  consideration  by  the 

valuation  in  estimating  the  market  value  of  the  property  when 

completed.     In  conclusion,  what  we  desire  to  ask  for  is  for  an 

advance  of  20,000Z.,  for  twelve  months,  appropriated  as  follows : 

— Ten  thousand  pounds  to  pay  off  the  Bank  of  Australasia  and 

release  securities,  the  other  ten  thousand  pounds  to  be  advanced 

by  instalments  to  the  amount  of  certificate  produced  from  the 

architect ;  and  at  the  end  of  twelve  months  the  account  to  be 

reduced  to  10,000Z.      After  that  a  gradual  reduction  may  be 

looked  for.     Trusting  that  we  have  been  able  to  produce  a  lacid 

application,  and  that  you  may  favourably  consider  our  request, 

we  remain,  yours  respectfully   (signed)     Tabbbtt  &  Dra.peb.'' 

The    defendants    agreed    to    make    the    advance    asked  for, 

and  thereupon   the  plaintiffs,   who   had   been  the   sureties  for 

Tabrett  and  Draper  to  the  Bank  of  Australasia  to  the  extent  of 

10,000Z.,  became  sureties  to  the  defendants,  and  signed  a  letter  of 

guarantee  as  follows: — "Sydney,  23rd  September,  1887.     To 

the  National  Bank  of  Australasia.     In  consideration  of  advances 

to  be  made  by  you  to  Tabrett  and  Draper  (either  by  allowing 

them  to  overdraw  their  account,  or  by  discounting  for  them  bills 

of  exchange  or  promissory  notes,  or  by  giving  them  letters  of 

credit,  or  incurring  liabilities  on  their  account,  or  by  all  or  any 

of  those  ways  and  means)  we  jointly  and  severally  undertake  to 

pay  you  all  such  advances  and  all  debts  now  owing  or  accruing 

from  them  to  you  to  the  extent  of  20,000Z.  and  interest  on  the 

same  respectively  at  the  rate  of  current,  but  not  under  8  per 

centum  per  annum,  in  case  the  said  Tabrett  and  Draper  shall 

make  default  in  payment  thereof  respectively,  or  of  any  part 

thereof    respectively.       This    guarantee    to    be    a    continuing 

guarantee  irrespective  of  any  sum  or  sums  which  may  be  vixii 

in  to  the  account  of  the  said  Tabrett  and  Draper  at  an/  ^  ue 

during  the  continuance  of  the  credit  which  may  be  given  by  you 
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to  them^  and  to  remain  in  force  until  cancelled  by  our  written  1890. 

anthority^  the  amount  then  due  to  be  subject  to  this  guarantee^  Gk>oi>8BLL 

and  secured  thereby.      This  guarantee  is  distinct  and  separate  national 

from  the    other^    although    securing    the    same    advance. — J.  ^^^^  of 

GooDSELL,  H.  W.  GooDSKLL.'^      It  will  be  seen  that  this  was  a 

The  C.J. 
continuing  guarantee  to  the  extent  of  20,000Z.     At  the  same  time 

Tabrett  and  Draper  lodged  with  the  bank  as  security  the  deeds 

of  certain  properties  valued  at  about  21,000Z.     The  bank  having 

advanced  Tabrett  and  Draper  some  37,000Z.  in  the  whole,  one  of 

the  properties  in   the  hands   of  the  bank  was  sold,  realising 

11,281Z.  3^.  9d.     This  was  paid  to  the  bank  in  reduction  of  the 

debt,  whereupon  the  plaintiffs   filed   their  statement  of  claim 

praying  that   it  might  be   declared  that  the  payment   of  the 

11,28 1 Z.  3«.  9d.  was  a  payment  by  the  plaintiffs  in  reduction  of 

their  liability  of  20,000Z.  under  the  guarantee ;  and  further,  that 

upon  payment  by  the  plaintiffs  to  the  defendants  of  the  balance, 

amounting  to  7,118Z.  16».  3d.,  the  guarantee  should  be  delivered 

up  to  be  cancelled,  and  all  securities  deposited  with  the  defendants 

by  Tabrett  and  Draper  at  the  date  of  the  guarantee  should  be 

banded  over  to  the  plaintiffs.     The  plaintiffs,  in  the  7th  clause 

of  their  statement  of  claim,  stated  as  follows  : — ^'  It  was  further 

arranged  at  the  same  interview  '*  (that  was  an  interview  between 

the  defendants'  manager,  the  plaintiffs,  and  Tabrett  and  Draper), 

''and  as  part  of  the  said  agreement,  that  the  said  title-deeds 

deposited  with  the  said  Bank  of  Australasia  should  be  deposited 

with  the  defendants  as  security  to  the  defendants  for  the  proposed 

overdraft  of  the  20,000Z.,  and  also  as  security  to  the  plaintiffs  for 

their  liability  under  the  proposed  guarantee.*'     The  defendants, 

by  the  3rd  clause  of   their   statement  of   defence,  denied   the 

agreement  set  up  in  the  7th  clause  of  the  statement  of  claim,  and 

alleged  that  the  title-deeds  were  agreed  to  be  deposited  with  the 

defendants  as  a  security  for  Tabrett  and  Draper's  whole  overdraft, 

irrespective  and  independent  of  the  plaintiffs'  guarantee.     His 

Honour,  thinking  that  the  issue  raised  by  the  7th  clause  of  the 

statement  of  claim  and  the  3rd  clause  of  the  statement  of  defence 

was  an  issue  of  fact  which  could  be  advantageously  tried  before 

a  jury,  settled  the  following  issue  for  trial : — "  Whether  it  was 

agreed  between   the  plaintiffs   and    the    defendants    that  the 
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securities  deposited  with  the  defendants  were  so  deposited  to 
GooDBKLL  secure  the  plaintiffs  against  their  liability  under  their  guarantee ?" 
National  This  issue  the  jury  found  in  the  affirmative.  At  the  trial  Tabrett 
A^T^iAsiA^^  examined  on  behalf  of  the  plaintiffs,  and  gave  evidence 
TheCJ  tending  to  support  their  case.  After  the  trial,  a  motion  was 
made  for  a  new  trial,  upon  the  grounds  that  the  verdict  was 
against  evidence,  and  also  upon  the  ground  that  the  defendants 
were  taken  by  surprise  by  Tabrett^s  evidence.  They  alleged 
they  had  subpoenaed  him  as  their  witness,  and  certain  affidavits 
were  placed  before  the  Court  shewing  that  he  had  made  statements 
to  certain  persons  which  had  led  to  his  having  been  subpoBuaedby 
the  defendants,  and  which  are  entirely  at  variance  with  the 
statements  he  made  in  Court.  His  Honour  being  of  opinion  tbat 
the  evidence  which  Tabrett  gave  supported  the  finding  of  the 
jury,  refused  the  rule  upon  the  ground  that  the  verdict  was 
against  evidence,  but  granted  a  new  trial  upon  the  ground  of 
fresh  evidence,  which,  if  it  had  been  before  the  jury,  might  have 
affected  their  determination.  His  Honour  said  that  in  his  opinion 
'^  a  Judge  in  equity  has  in  determining  a  question  of  this  kind 
a  much  wider  discretion  than  a  Judge  at  common  law.  When 
once  the  verdict  is  returned  the  Judge  is  functus  officio,  and  has 
to  express  neither  approval  nor  disapproval  of  the  verdict, 
whereas  in  a  Court  of  equity  the  Judge  has  to  act  upon  the 
verdict  returned  and  impliedly  express  his  approval  by  basing 
his  decree  upon  it.*'  It  is  now  argued  that,  however  this  might 
have  been  before  the  passing  of  the  Equity  Act  of  1880,  since  the 
passing  of  that  Act  a  Judge  in  equity,  as  also  this  Court  when 
sitting  upon  appeal,  has  no  other  power  in  the  granting  of  new 
trials  than  Courts  of  common  law,  and  that  the  same  strict  rules 
which  bind  the  one  are  equally  applicable  to  the  other.  Previous 
to  the  passing  the  21  and  22  Vic.  cap.  27  in  England  (and  the 
law  of  the  colony  was  the  same  before  the  passing  of  the  Equity 
Act  of  1880),  it  was  the  practice  of  the  Court  of  Chancery,  where 
legal  rights  were  involved,  or  where  there  was  great  difficulty  in 
deciding  upon  facts,  to  give  the  parties  leave  to  bring  an  action 
to  determine  the  legal  right  or  to  send  down  an  issue  to  be  tried 
for  the  purpose  of  informing  the  conscience  of  the  Court  as  to 
facta  in  doubt.     When,  however,  the  Court  sent  down  an  issue 
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for  the  latter  purpose,  and  a  new  trial  of  such  issue  was  moved ^^^' 

for,  the  Court  of  Chancery,  in  deciding  whether  a  new  trial    Goodsbll 
should  be  had,  did  not  proceed  upon  the  same  rules  as  a  Court  of    national 
conmion  law :  see  Faulconberg  v.  Peirce  (14) ,  where  Lord  Hardwicke,  a  ^tralasia 
in  granting  a  new  trial,  said  :  "  This  Court  in  that  respect  will  ^ 

go  further  than  Courts  of  law  can,  for  if  a  verdict  is  not  against 
evidence,  as  this  was  not,  a  Court  of  law  cannot  grant  a  new 
trial,  but  a  Court  of  equity  will,  in  order  to  have  justice  done, 
for  the  verdict  must  be  such  as  will  satisfy  the  conscience 
of  this  Court.''  Again,  in  Stace  v.  Mabbott  (15)  the  same  Lord 
Chancellor,  after  pointing  out  how  right  it  is  for  Courts  oi 
common  law  to  lay  down  strict  rules  for  their  guidance  in  the 
matter  of  granting  new  trials^  says :  "  But  this  Court  directs 
issues  to  be  tried  at  law  to  inform  the  conscience  of  the  Court  as 
to  facts  doubtful  before,  and  therefore  expects  in  return  such  a 
verdict  and  on  such  a  case  as  shall  satisfy  the  conscience  of  the 
Court  to  found  a  decree  upon  ;  if,  therefore,  upon  any  material 
and  weighty  reason  the  verdict  is  not  such  as  to  satisfy  the  Court 
to  found  a  decree  upon,  there  are  several  cases  in  which  this 
Court  has  directed  a  new  trial  for  further  satisfaction,  notwith- 
standing it  would  not  be  granted  if  in  a  Court  of  common  law, 
because  it  is  diverso  intuitu,  and  because  the  Court  proceeds  on 
different  grounds/'  In  that  case  the  Judge  who  tried  the  issue 
had  reported  that  he  was  well  satisfied  with  the  verdict.  On 
this  Lord  Hardwicke  said,  "  I  cannot  say  that  my  conscience  is 
satisfied  as  to  the  grounds  and  truth  of  the  evidence  upon  which 
this  verdict  is  given."  And  a  new  trial  was  accordingly  directed. 
These  cases  were  both  decided  in  the  year  1754.  In  1859,  and 
after  the  passing  of  the  21  and  22  Vic.  cap.  27,  the  case  of 
Swinfen  v.  Sunnfen  (16)  came  on  before  Sir  John  liomilly,  Master 
of  the  Rolls:  at  page  152  that  learned  Judge  sajB,  ''The  rules 
respecting  new  trials  are  less  stringent  in  equity  than  they  are 
at  law,  and  the  practice  here  has  always  been  not  to  consider 
merely  whether  there  was  evidence  which  would  support  the 
finding  of  the  jury,  and  in  that  case  to  refuse  a  new  trial,  but 
the  course  in  Courts  of  equity  has  been  to  consider  whether, 
having  regard  to  the  whole  subject  matter  and  to  the  whole  of 
(14)  1  Auibl.  210.  (15)  2  Yes.  Sen.  552.  (16)  27  Beav.  148. 
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^^^'  the  evidence  given  at  and  before  the  trials  and  what  has  since 
OooDSBLL  become  known,  the  Court  is  satisfied  that  full  and  complete  justice 
National  ^^^  been  done  between  the  parties,  and  that  no  further 
A^T^ABiA  ^^^^stigation  is  necessary  for  the  purpose  of  attaining  that  end, 
Th  C  J  *^^  unless  it  is  so  satisfied  the  Court  requires  that  the  matter 
shall  be  again  tested  by  an  examination  before  a  jury,  with  such 
directions  and  modifications  as  it  may  consider  desirable  for  the 
fair,  thorough,  and  impartial  sifting  of  the  whole  matter."  The 
case  of  Boyse  v.  Bosaborough  (17)  decided  in  1856,  established 
that  if  the  conscience  of  the  appellate  Court  be  not  satisfied,  a 
new  trial  will  be  directed.  There  the  Court  below  directed  the 
trial  of  an  issue  devisavit  vel  non.  The  trial  took  place.  A  new 
trial  was  moved  for  before  the  Lord  Ohancellor  of  Ireland,  who 
refused  it,  and  made  a  decree  in  the  suit ;  but  upon  an  appeal  to 
the  House  of  Lords  this  decree  was  reversed  and  a  new  trial 
directed,  the  Lords  not  being  satisfied  that  the  Judge  at  the 
trial  rightly  directed  the  jury,  or  that  if  he  did  the  jury  rightly 
understood  the  directions  they  received.  In  a  word,  for  their 
better  satisfaction  they  directed  a  new  trial.  In  some  cases  the 
Court  of  Chancery  went  further,  and  without  sending  the  case 
down  for  a  second  trial,  overruled  the  finding  of  the  jury  and  made 
a  decree  totally  at  variance  therewith.  In  S^oce  v.  MabboH  (15), 
Lord  Hardwicke  mentions  a  case  where  this  was  done  by  Lord 
King  J  who  was  Lord  Ohancellor  from  1725  to  1733.  It  was  also 
done  by  the  Master  of  the  Rolls  in  Armstrfmg  v.  Armstrong  (18), 
and  it  was  done  since  the  passing  of  the  21  and  22  Vic.  cap.  27, 
although  under  peculiar  circumstances,  in  the  case  of  Morrison 
V.  Barrow  (19).  The  question  on  this  part  of  the  case  is.  Has 
the  Equity  Act  of  1880  had  the  effect  of  altering  the  practice 
which,  before  the  passing  of  that  Act,  existed  in  the  equity 
Court  ?  Has  the  Act  placed  the  verdict  of  juries  trying  an  issue 
directed  by  an  equity  Judge  to  inform  his  mind  upon  the  same 
footing,  and  subject  to  the  same  strict  rules,  which  prevail  in  a 
Court  of  common  law  ?  In  a  word,  has  this  Act  in  this  respect 
altered  the  constitution  of  the  equity  Court,  and  that  upon  a 
vital  point  f     I  am  of  opinion  that  the  Equity  Act  of  1880  has  no 

(17)  6  H  L.C.  2  (19)  1  De  G.  P.  &  J.  683. 

(18)  3  My.  &  K.  45 
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Buch  effect,     I  will  shortly  refer  to  tte  several  sectioDS  of  that        1890. 

Act  which  deal  with  this  matter.     The  83rd  section  provides  that  Goodsbll 

it  shall  be  lawful  for  the  Court  if  it  shall  think  fit  to  cause  any  National 

question  of  fact  arising  in  any  suit  or  proceeding  to  be  tried  ^^^^  or 

A  ubTSAIj  A  81 A 

by  a  special  or  common  jury  before  the  Court  itself.  The  34th 
section  provides  the  mode  of  bringing  this  question  of  fact 
before  a  jury^  and  how  they  are  to  be  swom^  and  further 
provides  that  upon  every  such  trial  the  Court  shall  have  the 
same  power^  jurisdiction^  and  authority  as  belongs  to  any  Judge 
of  the  Supreme  Court  sitting  at  nisi  prius.  The  35th  section 
provides  for  the  summoning^  attendance^  and  striking  of  the 
jury,  and  then  enacts  that,  "generally  for  all  purposes  of  or 
auxiliary  to  the  trial  of  questions  by  a  jury  and  in  respect  of 
new  trials  the  Judge  shall  have  the  same  jurisdiction  in  all 
respects  as  belongs  to  the  Supreme  Court  in  its  common  law 
jurisdiction  or  to  any  Judge  thereof  for  the  like  purpose 
provided  that  from  every  order  made  by  the  Judge  on  an 
application  for  a  new  trial  there  shall  be  the  same  right  of  appeal 
as  from  any  other  order  of  the  Court.^'  The  36th  section  provides 
for  a  trial  of  any  question  of  fact  before  the  Court  itself  without 
a  jury ;  and  finally,  the  37th  section  provides  that  it  shall  be  lawful 
for  the  Court,  when  it  shall  see  fit,  to  cause  any  such  questions 
of  fact  to  be  tried  by  a  jury  before  any  Judge  of  the  Supreme 
Court  or  in  any  Circuit  Court.  It  is  contended,  inasmuch  as  the 
d5th  section  provides  that  the  Judge  shall  have  the  same 
jurisdiction  in  all  respects  as  belongs  to  the  Supreme  Court,  in 
its  common  law  jurisdiction,  that  therefore  the  power  which  an 
equity  Judge  previously  had  of  weighing  the  evidence  and 
granting  a  new  trial  if  the  verdict  did  not  satisfy  his  conscience 
is  gone,  and  that  unless  he  can  see  according  to  common  law 
rules  that  the  verdict  is  against  the  evidence,  he  has  no  power 
to  grant  a  new  trial,  but  must  make  a  decree  based  upon  the 
finding  of  the  question  of  fact,  although  he  feels  in  his  conscience 
that  such  finding  is  erroneous.  In  the  first  place,  I  would  point 
out  that  the  jurisdiction  of  the  Court  in  dealing  with  an  issue 
which  has  been  sent  down  to  a  common  law  Court  for  trial 
under  the  37th  section  of  the  Act  is  in  no  way  affected  by 
anything  which  is  contained  in  the  body  of  the  35th  section. 
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^^^'        aJthough  no   doubt  the  proviso  to  that   section   embraces  all 

GooDSBLL    applications  for  new  trials^  however  the  case  may  have-  been 

NiLTioNAL    ^ried.     It  follows  from  this  that  the  old  practice  of  the  Court 

Bank  of     prevails  in  respect  of  such  issues,   and  therefore,   unless  the 
Australasia  *        ^  -*  '  '        . 

Th  C  T  ^®^^^*  ^^  *^  i^^xiQ  to  inform  the  Court  be  such  as  will  satisfy  the 
conscience  of  the  Court,  the  Court  may  forthwith  direct  a  new 
trial.  Accordingly,  if  the  contention  referred  to  were  to  prevail, 
this  extraordinary  result  would  follow,  that  where  on  a  trial 
before  the  Court  itself  it  is  dissatisfied  with  the  verdict,  it  is 
helpless  unless  it  can  see  that  the  verdict  is  against  the  evidence 
as  a  common  law  Court  understands  it.  But  where  the  trial 
takes  place  before  a  common  law  Judge  the  Court,  if  dissatisfied 
with  the  verdict,  can  send  the  case  for  further  inquiry,  although 
the  verdict  be  not  against  the  evidence.  In  the  next  place,  it 
appears  to  me  that  the  case  of  Ourtis  v.  Piatt  (20),  when 
properly  understood,  is  a  distinct  authority,  which  establishes 
that  the  words  referred  to  in  the  85th  section  in  no  way  affect  or 
limit,  or  were  intended  to  affect  or  limit,  the  powers  which  exist 
in  the  Court  of  equity.  The  35th  section  of  the  Oommon  Law 
Procedure  Act  of  1854  (which  section  has  not  been  re-enacted 
here)  provides  that,  under  certain  circum  stances,  an  appeal  may 
be  had  from  the  granting  or  refusal  to  grant  a  new  trial  where 
such  granting  or  refusal  is  in  respect  to  the  ruling  of  a  Judge 
upon  a  question  of  law,  but  that  when  the  application  for  a  uew 
trial  is  upon  a  matter  of  discretion  only,  as  on  the  ground  that  a 
verdict  was  against  the  weight  of  evidence,  no  such  appeal  shall 
be  allowed.  Accordingly  at  common  law,  although  there  might 
be  an  appeal  upon  a  question  of  law,  there  could  be  none  upon  a 
question  of  fact.  In  equity  a  different  rule  prevailed,  and  no 
distinction  existed  as  to  the  power  of  appealing  between  an 
appeal  on  a  question  of  law  and  an  appeal  on  a  question  of 
fact.  In  Ourtis  v.  Piatt,  a  trial  of  certain  questions  of  fact 
under  the  provisions  of  the  21  and  22  Vic.  cap.  27,  sec.  5 
(which  is  the  same  as  our  36th  sec),  was  had  before  the  Vice^ 
Ohancellor.  An  application  was  made  to  the  Lord  Ohancellor  for 
a  new  trial,  on  the  ground  that  the  verdict  of  the  Vice-Ohancellnr 
was  against  the  evidence.  The  Lord  Ohancellor  refused  to  grant 
(20)  1  E.  &  I.  Ap.  887- 
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a  new  trials  whereupon  there  was  an  appeal  to  the  House  of  Lords,  l®®^- 
under,  the  provisions  of  the  proviso  to  the  8rd  sec.  of  the  21  and  22  Gk>oD8BLL 
Vic.  cap.  27  (which  is  the  same  as  our  3oth  sec).  It  was  there  national 
contended  that  the  appeal  was  not  competent,  inasmuch  as  the  .  ^^^^  ^^ 
power  of  the  Court  of  Chancery  in  granting  new  trials  was  by  m.  ^  ^ 
this  3rd  section  assimilated  to  the  power  of  a  Court  of  common 
law,  and  inasmuch  as  the  latter  Court  could  not  entertain  an 
appeal  on  a  question  of  fact,  neither  could  the  Court  of  Chancery, 
no  matter  what  its  previous  practice  might  have  been.  It  was, 
however,  held  otherwise.  The  Lord  Ohancellor,  while  pointing 
out  the  inconvenience  of  an  appeal  upon  a  question  of  fact,  held 
that  there  was  nothing  in  the  Act  which  affected  the  practice 
which  previously  prevailed.  The  Court,  he  said,  knew  no 
distinction  between  orders  founded  upon  questions  of  law  and 
those  upon  matters  of  fact,  and  he  accordingly  held  the  appeal 
competent.  In  Femie  v.  Young  (21),  which  was  a  case  where  it 
was  complained  that  a  patent  had  been  infringed,  the  effect  of  the 
Acts  21  and  22  Vic.  cap.  27,  and  the  25  and  26  Vic. 
cap.  42  came  under  consideration.  In  that  case  a  trial  had 
irregularly  taken  place  before  the  Vice-Ohancellor  without  a  jury 
under  the  21  and  22  Vic.  cap.  26,  sec.  5,  and  had  decided 
certain  matters  of  fact.  No  new  trial  was  moved  for,  and  the 
decree  was  founded  upon  the  finding  of  the  issues.  The  decree 
was  then  appealed  against,  and  the  House  of  Lords  held  upon 
appeal  against  this  decree  that  they  could  look  at  nothing  but  the 
decree,  that  they  could  not  consider  whether  the  evidence 
supported  the  findings  upon  which  the  decree  was  based.  Lord 
Westbnry,  in  the  course  of  his  judgment  upon  the  preliminary 
point,  went  very  fully  into  the  practice  of  the  Court  of  Chancery 
before  the  passing  of  these  Acts,  and  what  he  thought  it  would 
be  afterwards,  but  inasmuch  as  there  was  no  question  of  new 
trial,  none  having  been  moved  for,  the  particular  question  arising 
for  consideration  here  was  not  discussed.  Lord  Westbury, 
however,  says  in  the  course  of  his  judgment,  at  page  78  : — '^  In 
the  procedure  of  Chancery,  according  to  the  old  practice,  these 
roles  were  established.  If  in  the  evidence  gi^en  before  the 
Court,  or  in  the  proceedings  before  the  Court,  there  arose  a 
(21)  1  E.  &  I.  Ap.  63. 
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^^^'       considerable  controversy  upon  a  qnestion  of  fact  it  was  nsaal  for 

aooDflBLL    the  Court  of  Chancery  to  direct  an  issue  to  be  tried  before  a  jury 

National    ^^  common   law  for  the   purpose   of  informing  itself  in  what 

Au^TaALAWA  ™*'*^®^  *^*  question  of  fact  ought  to  be  answered ;  but  when 

rj^  ^  _      the  proceedings  before  the  Court  of  Chancery  involved  a  mixed 

question  of  law  and  fact^  then  it  did  not  direct  an  issue^  but  it 

*  directed  an  action  or  it  retained  the  bill,  in  order  that  an  action 

might  be  brought  for  the  purpose  of  having  the  assistance  of  a 

Court  of  law,  both  upon  the  question  of  fact  by  means  of  a  jury 

and  upon  the  question  of  law  by  means  of  the  Court.     A  third 

description  of  cases  was  this,  namely,  where  relief  was  sought 

in  equity  founded  entirely  upon  a  legal  title,  and  there  where 

the    legal    title    had    not    been    established    by   the    decision 

of    a    Court    of    law,    it    was     the     habit    of    the    Court   of 

Chancery  to   direct  the  bill  to   be  retained,  vdth  liberty  to 

the  plaintiff  to  bring  an  action  to  establish  his  title ;  and  such 

in  the  case  of  a  bill  brought  by  a  patentee  for  relief  in  the  Court 

of  Chancery  was  the  settled  rule  of  procedure.'*      Now  in  the 

actions  which  the  Court  directs  under  the  2nd  and  Srd  of  the 

above  rules,  new  trials  would  have  to  be  moved  for  in  a  Court  of 

law,  and  such  motions  would  as  of  course  be  governed  by  the 

strict  common  law  rules,  but  in  the  case  of  the  issue  sent  down 

by  the  Court  for  the  purpose  of  informing  itself,  there  the 

application  for  a  new  trial  would  have  to  be  made  to  the  Court 

of  equity,  and  the  motion  would  be  subject  to  the  less  strict 

rules  which  govern  that  Court.    It  may  well  be,  although  we  are 

not  now  called  upon  to  decide  the  question,  that  where  questions 

are  tried  before  the  Court  under  the  new  practice,  which  would 

have  involved  an  action  being  brought  in  a  Court  of  law  under 

the  oldj  the  Court  upon  application  for  a  new  trial  may  consider 

that  it  should  determine   the  matter  as   it  would  have  been 

determined  in  a  Court  of  law.     But  that  where  an  issue  is  tried 

for  the  purpose  of  informing  the  Court,  there  the  Court  must 

have  its  conscience  satisfied  before  it  will  pronounce  a  decree 

founded  upon  the  finding  on  such  issue.     In  Femie  v.  Young, 

Lord  Westbury,  at  page  79,  says — "  The  verdict  of  a  jury  under 

the  Act  would  be  a  conclusive  answer  to  the  question  of  fact 

tried  before  that  jury,  and  it  would   be  a  conclusive  answer, 
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binding  upon  tlie  Oonrt,  unless  the  Court  thought  it  right  to  set  1890. 
aside  that  verdict,  or  to  come  expressly  upon  an  examination  of  Goodsbll 
the  evidence  to  a  different  conclusion.''  In  that  case,  Armstrong  national 
V.  Armstrong  (22)  was  cited,  and  the  last  words  quoted  must  ^^^^  ^' 
have  had  reference  to  what  was  done  in  Armstrong  v.  Armstrong,  m^^  ^  |^ 
This  shews  what  Lord  Westbury  thought  of  the  power  of  the 
Court  of  Chancery  even  after  the  passing  of  the  Acts  under 
consideration.  Some  observations  of  Lord  Ohelmsford  in 
Penn  v.  Bibby  (23)  were  much  relied  upon  by  the  plaintiff's 
counsel.  That  was  the  case  of  a  bill  filed  to  restrain  tho 
infringement  of  a  patent,  and  in  which  certain  issues  were 
settled  and  directed  to  be  tried  before  the  Court  itself  under 
the  21  and  22  Yic.  cap.  27,  sec.  5.  It  was  therefore  a 
case  which  came  within  the  third  rule  mentioned  by  Lord 
Westbury  in  Femie  v.  Young,  where  the  Court  of  Chancery, 
under  the  old  practice,  would  have  retained  the  plaintiff's  bill, 
with  liberty  to  him  to  bring  an  action  to  establish  his  legal  title. 
However,  the  case  was  tried  before  the  Vice-Chancellor,  and  upon 
an  application  for  a  new  trial  to  the  Lord  Chancellor,  upon  the 
ground  that  the  verdict  found  by  the  Vice'Chancellor  was 
against  evidence,  he  said:  ''He  regarded  himself  as  placed 
precisely  in  the  situation  of  the  Judges  of  common  law,  where 
a  rule  is  obtained  to  set  aside  the  verdict  of  a  jury.  They  do 
not  consider  what  would  be  the  proper  view  of  the  case  if  origi- 
nally presented  to  them,  but  merely  whether  there  is  sufficient 
evidence  to  waiTant  the  verdict.  Nor  in  the  course  of  his 
experience  had  he  ever  known  an  instance  in  which  there  was 
evidence  on  both  sides,  and  the  Judge  who  tried  the  case  was 
satisfied  with  the  verdict,  where  a  new  trial  was  granted."  It  is 
quite  evident  that  his  Lordship  was  then  discussing  common 
law  rules,  and  those  only.  This  case  was  decided  in  November, 
1866.  In  August,  1873,  the  same  Lord  Chancellor  took  a 
different  view  of  this  matter,  which  is,  however,  probably 
explainable  by  the  different  nature  of  the  case  before  him.  In 
Browne  v.  M'Clintoclc  (24),  issues  coming  with  the  first  rule  stated 
by  Lord  Westbury  in  Femie  v.  Young — that  is,  issues  to  inform 
the  Court — ^had  been  directed  to  be  tried  by  the  Lord  Chancellor 

(22)  3  M.  &  K.  45.  (24)  6  E.  &  I.^Ap.  484. 

(28)  2  Ch.  127. 
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^_1890. of  Ireland.     After  verdict  an  applici^tion  was  made  for  4i  new 

Q00D8BLL    trial,  and  refused.     An  appeal  was  then  made  to  the  House  of 

National     l^ords,   and  the   Lord    Ohancellor,   at    page  4(57,   said  — "  The 

Bank  of     ug^t  objection  of  the  appellants  is  that  the  verdict  is  contrary 
Australasia  •*  ^  '^^ 

to  the  evidence,  and  that  the  Lord  Ohancellor  ought  thereupon 

to  have  granted  a  new  trial,  or  at  all  events  should  have  done 
so,  upon  the  ground  of  the  discovery  of  fresh  evidence  after 
the  trial.  It  is  not  denied  that  there  was  evidence  before 
the  jury  on  both  sides,  but  it  is  contended  that  the  weight 
of  evidence  was  greatly  on  the  side  of  the  appellants.  It  was 
observed  upon  the  argument  of  this  question  that  in  Courts  of 
law  upon  an  application  for  a  new  trial,  if  there  has  been 
evidence  upon  which  the  jurors  might  fairly  have  arrived  at  the 
conclusion  to  which  they  did  arrive,  although  there  may  be  a 
great  preponderance  on  the  other  side,  the  Judges  refuse  to 
disturb  the  verdict,  frequently  observing  that  if  it  had  been  left 
to  them  they  would  probably  have  found  differently.  To  this  it 
was  said  (and  perhaps  justly)  that  the  Judge  in  equity  directing 
issues  possesses  a  larger  discretion  in  determining  whether  the 
finding  of  the  jury  is  satisfactory  to  his  mind  or  not.  And  in 
an  appeal  against  the  exercise  of  this  discretion  a  Court  of  appeal 
would  be  slow  to  interfere  unless  it  felt  satisfied  that  there  was 
nothing  in  the  evidence  upon  which  the  opinion  of  the  Judge  could 
properly  have  been  founded."  It  is  quite' evident,  therefore,  that 
Lord  Ohelmsford,  who  also  decided  Penn  v.  Bihhy,  did  not  con- 
sider that  a  Judge  in  equity,  when  considering  a  verdict  upon 
an  issue  directed  to  inform  his  mind,  was  shackled  by  the 
common  law  rules  relating  to  new  trials ;  so  also  in  Morrison  v. 
Barrow  (25),  where  an  issue  had  been  tried  before  the  Master  of 
the  Holls  and  a  jury,  and  where  the  Master  of  the  Rolls  had  on 
the  motion  of  the  defendant  refused  to  grant  a  new  trial.  The 
Lord  Chancellor,  with  the  Lord  Justices  Knight  Bruce  and 
Turner,  all  spoke  of  the  finding  of  the  jury  in  that  case  as  being 
one  that  ought  not  to  satisfy  the  conscience  of  the  Court,  and 
they,  under  the  peculiar  circumstances  of  that  case,  in  place  of 
sending  down  the  issue  for  a  new  trial,  dismissed  the  plaintiff's 
bill.  Lastly,  I  would  have  expected  if  the  Legislature  intended 
(25)  1  D.G.F.  &  J.  683. 
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to  altdr  the    practice  wWcli  had   prevailed   in  the  Ootirt   of        ^^^- 
Cfaancerf  for  perhaps  some  200  years^  applicable  to  issues  sent    Qoodssll 
by  the  Oonrt  for  the  purpose  of  informing  its  mind,  if  they    kational 
intended  that  an  equity  Judge  was  blindly  to  follow  the  verdict  of  .  ®^*^  ^' 
a  jury  which  did  not  satisfy  him,  if  they  intended  him  to  make  a     j^  pr 
decree,  based  upon  such  a  verdict,  in  violation  of  his  conscience, 
this  vital  change  would  have  been  provided  for  in  plain  and 
unambiguous  terms.    I  am  therefore  of  opinion  that  his  Honour 
rightly  held  that  upon  the  trial  of  such  an  issue  as  this,  which  is 
one  to  inform  the  mind  of  the  Court  upon  a  fact  in  doubt,  he, 
as  the  Ohief  Judge  in  Equity,  does  possess  a  larger  and  wider 
discretion  than  a  Judge  at  common  law  in  the  granting  of  new 
trials.     I  am  accordingly  of  opinion  that  a  new  trial  should  be 
granted  in  this  case,  firstly,  upon  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence ;  secondly,  upon  the  ground 
that  the  defendants  were  taken  by  surprise  by  the  evidence  given 
by  the^witness  Tabrett,  they  having  been  misled  by  him  into  the 
belief  that  his  evidence  would  be  exactly  to  the  contrary  to  that 
which   it  turned   out  to  be;   thirdly,  because  I   do   not  feel 
satilsfied   that  the  question  of   fact  which   was  really    in  issue 
between  the  parties  was  before  the  jury  or  was  understood  by 
them.     I  will  deal  with  the  last  matter  first.     The  issue  for  trial 
was  ''whether  it  was  agreed    between  the   plaintiffs   and  the 
defendants  that  the  securities  deposited  with  the  defendants  were 
so  deposited  to  secure  the  plaintiffs  against  their  liability  under 
their  guarantee.*'     In  other  words : — Did  the  bank  hold  these 
securities,  not  for  their  own  security,  but  as  trustees   for  the 
plaintiffs  ?    Now,  that  is  not,  it  appears  to  me,  the  issue  which 
the  facte  of   this  case  raise.      The  real  issue  is,  was  there  an 
agreement  that  the   bank  would  not  advance    to   Tabrett  and 
Draper  a  larger  sum  than  20,000Z.,  upon  the  security  of  the  deeds 
lodged  ?     Which  agreement  if  made  would  imply  that  if  any  of 
the  securities  were  sold  the  proceeds  should  be  at  once  applied 
in  reduction  of  the  amount  guaranteed ;  that  is  to  say,  that  if  a 
property  sold  realised  12,000Z.,  then  the  guarantee  from  thence- 
forward should   be   a  guarantee  for   8000Z.,  only   protected  by 
the  remaining  securities.     Had  this  been  the  issue  placed  before 
the  jury,  the  extreme  improbability  of  a  bank  manager  entering 
K.8.WJ6.,  VoL  XI.,  Eq.  D 
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^^^'  into  it  would  have  struck  a  jury  with  any  business  knowledge  witli 

G00D6BLL  great  force.     There  is  no  doubt  that  in  one  sense  the  securities 

National  ^®^®  ^®^d  as  security  for  the  plaintiffs  as  well  as  for  the  security  of 

Bank  op  ^j^^  bank.   This  would  be  so  as  lonflr  as  the  advance  did  not  exceed 

AUSTEALASIA  ^ 

20,000Z.  The  plaintiffs'  case,  however,  is  that  all  advances  made 
beyond  this  amount  were  made  without  any  security  being  held 
for  the  same  by  the  bank.  Secondly,  I  think  there  ought  to  be 
a  new  trial  upon  the  ground  that  the  verdict  is  against  the 
weight  of  evidence.  As  the  issue  is  to  be  again  tried,  I  think  it 
as  well  that  I  should  abstain  from  giving  my  reasons ;  suffice  it 
to  say  that  upon  the  letter  of  September  1,  1887,  which  initiated 
the  loan,  I  see  no  trace  of  any  such  agreement  as  that  relied 
upon,  and  further,  the  making  of  such  an  agreement  appears  to 
be  in  the  highest  degree  improbable.  I  can  see  no  reason  which 
should  induce  Mr.  Balfour  to  enter  into  such  an  agreement. 
Thirdly,  I  think  that  the  facts  which  appear  upon  the  affidavits 
establish  that  the  defendants  were  taken  by  surprise  by  the 
evidence  given  by  Tabrett,  for  if  the  facts  stated  in  these  affi- 
davits can  be  substantiated,  on  which  I  express  no  opinion,  the 
evidence  of  Tabrett  would  probably  be  disbelieved,  and  if  his 
evidence  be  false,  then  as  he  was  in  effect  the  sole  witness  for 
the  plaintiff  the  verdict  already  had  has  been  obtained  by  false 
evidence.  In  Oreen  v.  Handcock  (26),  an  action  was  brought 
upon  an  agreement  alleged  to  have  been  signed  by  the  defendant. 
At  the  trial  the  defendant  denied  his  signature,  and  a  verdict 
passed  for  him.  There  was  a  witness  to  this  agreement  who  was 
not  called.  Upon  an  application  for  a  new  trial,  on  the  ground 
of  surprise,  the  Court,  being  satisfied  with  the  reasons  given  for 
the  witness's  non-attendance,  granted  a  new  trial,  reserving  the 
question  of  costs.  At  the  new  trial  the  witness  was  present,  and 
proved  the  defendant's  signature,  which  the  defendant  agiun 
denied,  the  jury  found  for  the  plaintiff,  and  upon  the  case  ^ain 
coming  before  the  Court  of  Common  Pleas,  the  defendant  was 
made  pay  the  costs  of  both  trials.  Again,  I  tirink  the  strict 
rules  of  law  as  to  surprise  do  not  bind  an  equity  Judge.  If 
facts  are  brought  to  his  knowledge  after  the  trial  of  the  issue 
which  have  a  disturbing  influence  on  his  mind,  I  think  it  his  duty 
(26)  4  Irifth  Kep.  C.  L.  295. 
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to  have  the  matter  further  investigated.     It  will  be  observed  in      .  ^®^ 
Svnnfen  v.  Smnfen  (16),  already  referred  to,  the  Master  of  the  Rolls    Goodskll 
speaks  of  the  evidence  given  at  and  before  the  trial,  and,  what    National 
has  since  become  knowu,  all  forming  elements  as  to  whether  a  .  Bank  of 
Judge  should  grant  a  new  trial.     I  observe  his  Honour  reserved      mu  n  t 
all  questions  of  costs,  and  in  this  way  he  will  be  enabled  to  do 
complete    justice    between    the    parties.     I   am,   therefore,    of 
opinion  that  this  appeal  should  be  dismissed  with  costs. 

Stbphbn,  J.  I  agree  with  the  Chief  Jv^tice  in  holding  that 
the  Equity  Act  of  1880  does  not  make  any  alteration  of  the  law 
in  respect  of  the  power  of  granting  a  new  trial  where  the  Chief 
Jvdge  in  Equity  has  directed  an  issue  to  be  tried  before  him 
under  the  -iSrd  section.  I  also  agree  with  him  in  his  exposition 
of  what  that  law  was  and  is  now.  I  desire  only  to  say  a  few 
words  in  reference  to  its  application  to  this  case.  The  appeal 
being  in'  the  nature  6i  a  rehearing,  I  have  to  consider  the  matter 
as  if  the  Court  were  now  called  upon  to  give  effect  to  the  finding 
of  the  jury  by  making  a  decree  in  favour  of  the  plaintiffs — 
whether  I,  as  a  member  of  the  Court,  can  consent  to  such  a 
decree,  '^  satisfied  as  to  the  grounds  and  truth  of  the  evidence 
upon  which  this  verdict  was  given  " — satisfied  that  "  full  and 
complete  justice  has  been  done  between  the  parties,  and  that  no 
further  investigation  is  necessary.'*  I  am  far  from  feeling  any 
such  satisfaction.  I  share  in  the  Chief  Justices  doubt  whether 
the  point,  which  it  was  conceded  in  argument  at  the  bar  was 
reaUy  the  one  for  decision,  was  understood  by,  or  presented  to, 
the  jury.  That  question  was  in  effect  simply  this,  whether  there 
was  a  verbal  agreement,  altering  and  inconsistent  with  the  term 
of  the  written  guarantee,  that  the  liability  of  the  guarantors  was 
to  be  limited  to  20,000Z.  The  terms  of  the  issue  directed  to  be 
tried  do  not  seem  to  me  plainly  to  involve  that  question.  But 
assuming  that  it  does,  and  that  the  question  was  understood  by 
the  jury,  and  that  no  discredit  has  been  cast  upon  any  of  the 
witnesses,  there  is  not  to  my  mind  that  clear  and  positive 
testimony  which  should  countervail  the  operation  of  the  plaintiffs' 
signed  agreement.  No  reason  is  given  for  the  latter  being 
coached  in  unlimited  terms  when  the  real  agreement  was  for  a 

D2 
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^^^'  .  limited  liability.  Nop  do  I  think  that,  assuming  that  the 
Ck)OD8KLL  guarantors  supposed  that  their  liability  was,  notwithstanding 
Natioval  ^^  written  agreement,  to  be  limited  to  20,000Z.,  it  is  shewn 
A^BALAMA  satisfactorily  that  Balfour  so  understood  it.  Further,  I  agree 
Stevhen  J  ^^^f  *^  say  the  least,  the  strong  probability  is  against  Balfour 
having  agreed  to  any  such  limitation.  Be  this  as  it  may,  it  now 
appears  that  one  of  the  witnesses,  the  principal  one  I  may  fairly 
say,  is  alleged  to  have  made  such  statements  to  the  solicitors  for 
the  defendant  that  they  were  advised  to  subpoena  him  as  their 
witness,  his  evidence  being  in  direct  contradiction  to  those 
statements.  It  is  worthy  of  remark  that  no  affidavit  has  been 
made  by  Tabrett  denying  that  he  made  the  alleged  statements. 
It  does  appear  to  me  clear  that  in  the  face  of  this  it  cannot  be 
said  that  the  further  inquiry  in  the  interests  of  justice  is 
unnecessary.  I  need  not  hold,  and  do  not  hold,  that  in  every 
case  where  it  can  be  shewn  that  a  witness  has  made  statements 
before  the  trial  repugnant  to  his  evidence  as  afterwards  given,  a 
new  trial  must  be  granted.  Every  case  must  depend  upon  its 
own  circumstances — ^the  nature  of  the  evidence  apart  from  that 
impeached — the  character  of  those  who  depose  to  the  statements 
having  been  made,  and  the  circumstances  which  render  it 
probable  or  otherwise  that  the  affidavits  contain  what  is  true. 
Here  there  is  nothing  whatever  to  militate  against  a  reliance 
upon  these  affidavits,  except  the  sworn  testimony  which  they 
impeach.  But  it  is  said  that  there  was  an  opportunity  for  the 
defendant  to  have  cross-examined  Tabrett,  and  called  some,  if 
not  all,  of  the  deponents  in  contradiction,  had  Tabrett  denied 
that  he  made  the  alleged  statements.  It  may  be  conceded  that 
the  defendant's  advisers  were  guilty  of  laches,  and  that  in  many 
cases  such  conduct  must  cast  discredit  upon  the  attempt  made  to 
destroy  evidence  given  at  the  trial,  and  render  it  ineffective  to 
disturb  the  mind  of  the  Judge,  who  has  to  pronounce  the  decree. 
To  make  the  laches  a  ground  of  refusing  a  new  trial,  where  the 
other  circumstances  of  the  case  have  been  '^  weighty ''  enoagh  to 
inspire  distrust  as  to  the  justice  of  the  verdict,  would  be  in  effect, 
because  of  an  attorney's  fault,  to  compel  the  Judge  to  grant  the 
plaintiffs  that  which  he  is  not  satisfied  they  are  entitled  to.  If, 
on  the  other  hand,  there  is  no  explanation  of  the  laches,  and  the 


VOL.  Xl.]  CASfiS  IN  EQUITY.  68 

Judge  is  led  to  disbelieve  or  snspect  the  genuineness  of  the       ^^^* 
attack  made  upon  the  witness^  a  new  trial  will  not  be  granted.    Goodbxll 
I  repeat  the  ever-quoted  phrase — ''  each  case  depends  upon  its    national 
own  circumstances,"  and  say  that  in  this  I  attach  great  weight  j^^'^balijbia 
to  the  uncontradicted  affidavits,  and   that  I  am  not  adversely    «^   ^    j 
affected  by  the  laches  which  have  been  relied  on  in  opposition  ; 
finally,  that,  under  all  the  circumstances,  I  could  not  be  satisfied 
to  grant  a  decree  in  favour  of  the  plaintiffs  without  further 
investigation. 

Foster,  J.  The  substantial  question  in  this  appeal  is  whether 
his  Honour  the  Ohisf  Judge  in  Equity  was  right  in  granting  a 
new  trial  of  the  issues  of  fact  in  this  suit,  which  had  been  tried 
by  a  jury  before  himself,  under  the  83rd  section  of  the  Equity 
Act  of  1880.  The  general  question  of  whether  and  how  far  a 
Court  of  equity  is  limited  by  the  same  rules  as  those  that  guide 
a  Court  of  law  is  only  incidentally  important  in  determining  the 
case  before  us,  on  the  assumption  that  had  this  trial  been  a  trial 
of  a  case  at  common  law,  such  Court  could  not  grant  a  new  trial 
npon  the  grounds  relied  upon.  In  a  Court  of  law  the  jury  is  the 
proper  tribunal  constituted  by  law  to  judge  of  the  facts;  the 
Court  will  therefore  never  interfere  with  their  judgment  on  the 
ground  that  the  verdict  is  against  the  evidence,  unless  it  is 
demonstrably  wrong,  or  such  as  reasonable  men,  on  the  evidence 
before  them,  clearly  ought  not  to  have  come  to.  The  Court  will 
never  interfere  simply  upon  the  ground  that  its  individual 
members  would  have  come  to  a  different  conclusion,  else  they 
would  be  usurping  the  functions  of  the  jury,  who  have  been  duly 
appointed  by  law  as  the  fit  judges  of  the  fisbcts.  In  equity,  the 
Court  was  from  the  earliest  times  judge  of  fact  as  well  as  of  law. 
There  were  no  juries  in  its  constitution ;  but  if  facts  had  to  be 
determined  which  it  deemed  a  jury  better  qualified  to  investigate 
it  came  to  be  customary  to  refer  the  question  of  fact  to  a  jury,  in 
a  Court  of  law,  by  way  of  an  issue  upon  which  they  were  asked 
to  give  their  verdict.  It  was,  however,  referred  to  them  not  for 
their  decision,  but  only,  as  it  were,  for  consideration  and  report. 
The  fact  had  still  to  be  determined  by  the  Court,  although  the 
opinion  of  the  jury,  for  it  was  nothing  more,  was  accepted  as 
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^^^'       correct  unless  the  Court  saw  some  strong  grounds  for  ignoring 
O00D8SLL    it  or  setting  it  aside.     In  Story's  Equity  Jurisprudence,  section 
National    1^73^^  it  is  said :  ^'  When  the  Court  orders  an  issue  of  factj  and 
Bank  of     ^  verdict  is  founded  upon  the  issue  in  favour  of  either  party,  it 
is  not  necessarily  conclusive  upon  either  party ;  and  notwith- 
standing  the  verdict^  the  party  against  whom  it  is  given  has  a 
right  to  proceed  in  the  cause,  and  go  into  evidence  in  support  of 
his  case,  notwithstanding  the  Court  upon  a  motion  for  a  new 
trial  (which  the  Court  is  at  full  liberty  to  entertain)  refuses  to 
disturb  the  verdict/'     He  says  that  generally,  unless  the  Court 
grants  a  new  trial,  the  parties  are  satisfied  to  abide  by  the 
verdict.     ^'  Still,  in  point  of  practice,  and  in  point  of  law  (as  has 
been  suggested),  the  verdict  is  not  conclusive.''  Other  authorities 
to  the  same  effect  have  been  cited,  but  the  question  is  still  to  be 
decided   whether  now  that   the  jury  are   no  longer   a    mere 
committee  to  examine  and  report  upon  the  evidence,  in  a  manner 
unprovided  for  either  by  common  or  statute  law,  but  are  a 
tribunal  appointed  by  statute,  either  under  the  8Srd  section  in 
the  Court  of  equity,  or  under  the  37th  section  before  any  other 
Judge  of  the  Supreme  Court  or  in  a  Circuit  Court,  to  try  any 
question  of  fact  which  the  equity  Court  sees  fit  to  cause  to  be  so 
tried,  the  verdict  of  such  a  body  so  constituted  is  a  simple 
nullity   so   far  as  decision  of  the  matter  referred  to  them  is 
concerned,  and  is  merely  to  be  taken  as  so  much  advice  on  their 
part,  to  be  acted  upon  or  not  as  the  Court  sees  fit.     If  this  be 
so,  the  question  by  law  referred  to  them  to  be  tried  has  not  in 
fact  been  tried  by  them  at  all,  but  as  it  were  half  tried,  leaving 
the  remainder  to  be  done  by  that  Court  which  has  aheady 
deemed  it  fit  to  be  tried  by  a  jury.     Of  course  the  jury  cannot, 
technically,  decide  a  case  in  a  Court  of  equity  ;    their  verdict  is 
only  evidence  for  the  Court ;  but  whereas  it  was  formerly  only 
some  of  the  evidence  upon  the  issue  of  fact,  I  think  it  is  fairly 
argued  that  it  is  now  the  only  receivable  evidence  of  the  facts 
found,  when  once  the  Court  has  decided  that  the  question  was  a 
fit  one  to  be  referred   to   them ;   in   other   words,  that  it  is 
conclusive  until  set  aside.     Lord  Weatbury,  in  Femie  v.  Young 
(27),  says  :  ''  'What  is  the  meaning  of  directing  the  question  of 
(27)  I  £.  A  I.  Ap.  68. 
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fact  to  be  tried  by  a  jury  ?     Why,  that  you  may  get  an  answer       ^^^' 

to  that  question,  and  that  answer  which  is  called  the  Verdict'    Gk>oD6ELii 

becomes  thenceforth  the  ground  on  which  your  further  judicial    National 

examination  and  judicial   conclusion   must  be  based.     In  like  ^^^^1^^,^^ 

manner  this  Act  of  Parliament — the  Chancery  Amendment  Act — 

enables  the  Court  to  direct  any  question  of  fact  to  be  tried  by  a 

jury ;  and  when  it  is  tried  by  a  jury,  the  verdict  of  the  jury  it 

binding,  unless  there  should  be  cause  to  set  aside  that  verdict 

and  to  direct  a  new  trial,  or  unless  there  may  be  some  cause  for 

entering  a  judgment  upon  matters  of  law  non  obstante  veredicto,'* 

I  am  strongly  disposed  to  think  that,  notwithstanding   some 

general  expressions  of  Judges  to  the  effect  that  the  only  effect 

of  the  Act  wap  to  make  the  Court  complete  in  itself^  it  has  the 

further  effect  of  making  the  verdict  of  the  jury,  under  either  the 

35th  or  S7th  section,  conclusive  evidence  until  set  aside  by  the 

r^ular  means  on  motion  for  new  trial,  or  a  similar  proceeding  i 

and  a  Court  of  equity  is  bound  to  act  upon  conclusive  evidence 

as  much  as  a  Court  of  law,  nor  is  it  any  answer  in  reference 

thereto  that  the  conscience  of  the  Court  is  not  satisfied.     The 

conscience  of  the  Court  is  bound  to  be  satisfied  by  that  evidence 

which  the  law  deems  sufficient  to  satisfy  it :  it  is  not  an  arbitrary 

thing  like  the  length  of  a  Chancellor's  foot.     But  if  the  verdict 

of  a  jury  is  a  finding  by  the  tribunal  duly  appointed  under  the 

statute  to  try  the  question  of  fact,  then  in  what  different  position 

does  it  stand  in  reference  to  a  new  trial  from  the  verdict  of  a 

jury  in  a  Court  of  common  law  f    The  abstract  question  whether 

Courts  of  equity  have  a  wider  discretion  than  Courts  of  law  in 

granting  new  trials  seems  to  me  immaterial  to  this  case,  unless 

it  can  be  shewn  that  in  accordance  with  the  recognised  principles 

of  administering  justice  in  a  Court  of  equity  a  new  trial  ought 

here  to  be  allowed.     Courts  of  equity  as  well  as  Courts  of  law 

set  aside  verdicts  of  juries  and  grant  new  trials  only  where  there 

is  not  sufficient  to  satisfy  the  Court  that  the  verdict  is  right; 

and^  where  the  question  is  one  of  fact,  each  Court  must  set  out 

with  the  presumption  that  the  properly  constituted  tribunal  is 

right  in  its  conclusion.     And  if  it  be  right  in  the  interests  of 

justice  that  a  Court  of  common  law  should  grant  a  new  trial  as 

against  evidence  only  when  the  verdict  is  demonstrably  wrong, 
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1890.  "v^hy  should  the  rule  be  otherwise  iu  a  Court  of  equity  ?    Is  this 

QooossLL  appellate  Court  to  decide  that  in  a  discretionary  matter  such  as 

National  ^^^  granting  of  a  new  trial  it  will  act  on  different  principles  in  a 

Bank  of  Court  of  equity  from  those  on  which  it  would  act  in  the  same 

AuSTBAIiABIA  ^        •'  . 

„  ,    _      case  in  a  Court  of  law,  unless  it  can  be  shewn  either  that  the 

Foster  J, 

rules  of  equity  require  it,  or  that  the  rules  of  common  law  are 
wrong  ?  I  am  not  prepared  to  say  that  where  in  each  Court  the 
question  of  setting  aside  the  verdict  of  the  tribunal  properly 
constituted  to  try  the  facts  arises  upon  the  weight  of  evidence 
the  practice  ought  to  be  different  in  equity  from  that  of  law.  I 
can  understand  that  Courts  of  equity  should  be  more  or  less 
ready  than  Courts  of  law  to  grant  new  trials  if  the  effect  of  the 
verdict  was  more  or  less  serious  in  a  Court  of  equity  than  at 
law;  thus  a  Court  of  law  itself  would  seldom  grant  a  new  trial  in 
ejectment  when  the  verdict  was  for  the  defendant  before  the  Act 
17  and  18  Vic.  c.  125,  s.  34  (which  give  a  right  of  appeal), 
because  all  parties  remaining  in  the  situation  they  were  previously 
to  the  commencement  of  the  action  the  claimant  might  bring  a 
second  ejectment  without  subjecting  himself  to  additional  diffi- 
culties, and  a  new  trial  was  not  necessary  to  do  justice  between 
the  parties.  But  where  the  effect  of  the  verdict  is  equally  final 
in  each  case  as  to  the  question  disposed  of  by  it,  and  the  tribunal 
deciding  equally  competent  by  law  in  each  case,  I  cannot  see 
how  we  can  decide  differently  in  a  Court  of  law  from  a  Court  of 
equity  without  the  inference  that  one  or  other  Court  does  what 
is  wrong.  I  by  no  means  say  that  there  may  not  be  circumstances, 
general  or  particular,  which  may  make  necessary  a  relaxation  of 
the  general  rules  on  which  new  trials  are  granted  either  at  law 
or  in  equity,  as  where  a  conviction  of  an  important  witness  for 
perjury  has  taken  place,  but  I  fail  to  see  any  such  in  this  case. 
Now,  upon  the  main  question  whether  this  is  a  case  in  which  a 
new  trial  ought  to  be  granted,  I  gather  from  the  judgment  of 
the  Chief  Judge,  as  well  as  from  his  answer  in  writing  to  the 
inquiry  of  this  Court,  that,  upon  the  evidence  before  him  and  the 
jury  sworn  on  the  trial  of  the  issue,  he  thought  the  verdict  ought 
not  to  be  disturbed,  that  there  was  evidence  before  the  jury  on 
which  they  might  come  to  the  conclusion  they  did ;  and  that  it 
was  upon  the  further  statements  brought  before  him  on  affidavits 
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that  he  thought  a  new  trial  ought  to  be  granted.     I  agree  with        1890. 
the  learned  Chief  Judge  that  there  was  evidence  before  the  jury    Goodsmll 
on  which,  if  taken  without  reference  to  the  further  affidavits^    national 
they  were  entitled  to  return  the  verdict  they  did :  at  any  rate,  ^  ^^^^  ^^ 
that  upon  the  evidence  the  verdict  was  not  unconscionable ;  and 

'^  .  .  .  Foster  J. 

unless  the  Court  is  of  opinion  that  the  verdict  was  not  one  which 

a  conscientious  jury,  taking  a  reasonable  view  of  the  facts  given 

in  evidence  which  they  reasonably  believed  to   be    true,  could 

arrive  at,  then   I   think   the  finding  of  the    tribunal  legally 

appointed  to  try  the  facts  is  sufficient  to  satisfy  the  conscience  of 

the  Court,  understanding  as  I  do  that  the  conscience  of  the 

Court  of  equity,  like  the  discretion  of  a  Court  of   law,  is  the 

exercise   of  a  sound  judgment  according  to  law,  and  that  its 

equitable  conscience  is  satisfied  when  the  Court  sees  that  the 

decision  is  such  as  a  conscientious  person  of  sound  judgment  with 

a  full  knowledge  of  the  facts  might  come  to,  although  it  might 

be  entirely  opposed  to  the  view  which  the  members  of  the  Court 

as  individuals  would  have  taken  had  they  been  the  Judges  to  try 

the  facts.     In  Boyse  v.  Boashorough  (28),  the   Lord  Chancellor 

recognises  this  principle  where  he  says,  "  It  would  not  be  right 

to  direct  a  new  trial  merely  because  the  verdict  is  not  that  which 

the  Judge  thinks  he  would  himself  have  given  '*;  and  this  case 

was  under  the  old  Equity  practice,  when  there  was  no  doubt  the 

verdict  was  not  legally  conclusive.     I  regret  that  in  coming  to 

this  conclusion  upon  the  facts  I  have  to  take  a  view  different 

from  that  of  my  brother  Judges  in  this   Court;   but  when  I 

consider  that  the  cash  credit  applied  for  by  Tabrett  and  Draper 

in  their  letter  of  the  1st  September,  1887,  to  the  manager  of  the 

defendant  bank  in  Sydney,  was  one  limited  to  2O,OO0Z.,  and  tha.t 

there  is  no  evidence,  written  or  verbal,  on  either  side  to  shew 

that  this  was  in  any  way  varied  up  to  the  time  of  the  actual 

signing  of  the  letter  of  guarantee,  I  am  not  unprepared  to  find 

evidence  that  it  was  in  fact  expressly  agreed  between  the  parties 

that  the  advance  should  be  that  which  was  asked  for,  and  not- an 

indefinite  advance,  which  was  not  asked  for.     This  view  is  made 

still  less  unlikely  when  we  find  that  Mr.  Balfour,  the  defendants' 

manager,  in  giving  his  account  of  the  transaction,  never  hints  at 

(28)  6  H.L.C.  2. 
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^^^'  any  arrangement  for  an  unlimited  cash  credit  before  the  letter  of 
GooDBELL  guarantee  was  drawn  up  and  signed.  He  says — "I  told  him 
National  (Tabrett)  to  make  his  proposal  in  writing,  to  transmit  it  to  the 
A^ttSlasia  ^^^^  ^®^®  ^*  Melbourne.  All  I  knew  was  what  was  stated  in 
^^^j  'Exhibit  A'  (the  letter  of  September  1,  1887,  set  out  in  the 
judgment  of  his  Honour  the  Chief  Ju8tiee.y'  If  this  was  so,  how 
came  he  to  have  a  guarantee  for  an  unlimited  advance  prepared 
unless  it  was  because  this  was  the  ordinary  form,  as  sworn  to  in 
the  third  paragraph  of  the  statement  of  defence  ?  And  if  this 
was  so  signed  in  the  ordinary  form,  while  the  application  was  for 
a  limited  advance,  why  is  it  unlikely  that  it  should  have  been 
limited  by  special  agreement  to  the  amount  applied  for  ?  Mr. 
Balfour  says  that  the  evidence  that  it  was  so  limited,  and  that 
the  deeds  were  deposited  as  collateral  security  for  such  limited 
advance,  was  untrue ;  but  the  jury  had  these  statements  before 
them,  from  the  mouths  of  Tabrett  and  J.  W.  Goodsell  as  well  as 
those  from  the  mouth  of  Balfour,  and  were  entitled  to  consider 
the  credit  which  ought  to  attach  to  each.  It  is  also  worthy  of 
note  that  by  this  letter  of  September  1,  Balfour  and  the  bank 
were  made  aware  that  the  overdraft  from  the  Bank  of  Australasia, 
Newtown^  for  which  his  offered  sureties  (the  plaintiffs)  were 
previously  responsible,  was  also  a  limited  one,  limited  to  10,000/. 
It  does  seem  strange  that  while  this  application  was  for  this 
advance  of  20,000Z.  and  the  sureties  and  deeds  are  offered  to 
seoure  this,  the  bank,  without  even  any  alleged  instructions  from 
the  applicants  or  their  sureties,  should  give  the  sureties  a  form 
to  sign  for  an  unlimited  advance  unless  the  amount  was  in  &ct 
limited  by  verbal  arrangement.  Had  the  advance  been  limited 
to  the  amount  applied  for^  which  the  sureties  were  alleged  to  be 
willing  to  guarantee,  their  actual  responsibility,  as  in  the  case  of 
their  former  guarantee  to  the  Bank  of  Australasia,  Newtown, 
would  have  been  only  a  nominal  risk,  whereas  by  altering  it  as  in 
the  letter  of  guarantee,  if  not  qualified  by  verbal  agreement,  they 
render  themselves  liable  to  an  apparently  quite  unsecured 
responsibility  for  the  whole  20,000 J.,  which  is,  in  fact,  the  amoant 
the  bank  now  seek  to  obtain  from  them,  irrespective  of  the  deeds. 
It  is  said  to  be  improbable  that  a  bank  would  have  entered  into 
such  an  aiTangemeut  as  that  set  up  by  plaintiffs^  that  is  that  they 
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should  advance  20,000Z.  and  no  more  upon  the  security  of  ^^^- 
plaintiffs'  guarantee  and  deeds  to  the  value  of  21^000Z.  I  am  Goodssll 
wholly  unable  to  see  this  improbability.  It  is  more  reasonably  national 
urged  that  if  the  defendants  had  entered  into  such  an  arrange-  ^^^^  ^'j^ 
ment  it  is  improbable  that  they  would  have  allowed  17,000Z. 
more  than  was  secured  to  be  advanced  ;  bnt  to  this  it  is 
answered  they  knew  they  had  Goodsell's  guarantee  to  the 
amount  of  20,000^.,  and  21,000Z.  worth  of  deeds.  It  may  be  they 
had  forgotten  the  verbal  agreement  which  made  these  collateral 
security  only  for  the  20,000Z.,  or  it  may  be  that,  knowing  it  was 
not  in  writing,  and  that  'prima  facie  upon  their  written  guarantee 
they  had  both  securities  independently,  they  thought  that  in  law 
they  were  safe  in  advancing  the  money.  Be  this  as  it  may,  the 
jnry  had  it  all  before  them,  and  came  to  the  conclusion  that 
plaintiffs'  version  was  true.  As  to  the  question  sent  by  the 
learned  Ohief  Judge  in  Equity  to  be  tried  by  the  jury,  I  think  it 
unnecessary  to  consider  whether  it  might  have  been  more  con- 
veniently in  the  form  suggested  by  the  learned  Ohief  Justice.  I 
can  see  no  reason  to  doubt  that  the  jury  fully  understood  the 
question  put  before  them,  and  I  think  the  answer,  if  correct, 
conclusively  settled  the  matter  really  in  dispute.  I  think, 
therefore,  the  issues  were  well  enough.  But  now  we  come  to 
the  ground  on  which  the  Ohief  Judge  actually  granted  the  new 
trial,  which  seems  to  have  been  that,  taking  the  evidence, 
together  with  the  affidavits  placed  before  him  afterwards,  the 
verdict  was  unsatisfactory,  and  if  the  facts  alleged  in  these 
affidavits  were  properly  to  be  considered  by  the  Judge,  there  is 
no  doubt  they  tend  to  discredit  one  witness,  the  main,  but  not  the 
only  support  of  the  case  of  the  plaintiffs,  and  as  the  learned 
Judge  says,  "  the  jury  with  this  additional  evidence  might  very 
well  come  to  a  different  conclusion/'  Had  the  Ohief  Judge,  or 
has  this  Court,  the  right  to  take  this  evidence  into  consideration 
as  tending  to  raise  a  doubt  of  the  correctness  of  the  verdict  of 
the  jury  ?  By  the  defendants'  counsel  both  in  this  Court  and 
in  the  Court  of  the  Ohief  Judge,  it  was  suggested  that  these 
affidavits  were  admissible  on  the  ground  of  surprise,  although  no 
case  or  authority  in  support  of  this  was  cited.  I  take  it  as  self- 
evident  that  on  the  ground  that  the  verdict  was  against  the 
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1890.        evidence  and  the  weight  of  evidence,  no  evidence  not  before  the 

OooDsxLL    jury  is  admissible,  for  it  cannot  be  said  that  a  verdict  was  against 

National    ^^®  evidence  which  was  not  given.    Then  it  is  said  the  rules  of  a 

Bank  of     Court  of  law  as  to  surprise  are  not  binding?  upon  a  Court  of 
Australasia  ^  .  . 

equity.    Without  authority  I  cannot  yield  to  this  mere  suggestion. 

Why  not  as  binding  as  the  rules  of  evidence  ?    They  are  founded 

upon  experience  and  sound  judgment,  and  why  should  they  not 

be  applicable  to  equity  as  well  as  to  common  law  7    A  new  trial 

on  the  ground  of  surprise  is  never  granted  unless  the  party  has 

been  placed  in  a  position  of  disadvantage  from  which  reasonable 

care  at  the  trial  would  not  have  relieved  him.     If  he  relies  upon 

surprise  it  must  be  such  a  surprise  as  he  ought  not  reasonably  to 

have  contemplated,  and  for  which  he  was  in  fact  unprepared.   If 

he  relies  on  newly-discovered  evidence  it  must  be  such  that  he 

could  not  reasonably  have  procured  at  the  trial,  and  must  be 

such  that  it  would  have  been  admissible  at  the  trial.     Now,  Uie 

evidence  given  by  the  witness  Tabrett  was  substantially  the  same 

as  the  case  set  up  by  the  plaintiffs  in  their  statement  of  claim, 

and,  therefore,  it  cannot  be  said  the  defendants  were  surprised  by 

the  evidence,  though  they  may  have  been  surprised  at  the  man 

who  gave  it.    Besides,  J.  W.  Goodsell's  evidence  is  substantially 

to  the  same  effect.     Both  are  to  the  very  matters   which  the 

defendants  came  to  answer.     Moreover,  none  of  the  witnesses 

now  suggested  would,  if  called  by  the  defendants  at  the  trial, 

have  been  admissible.     They  merely  speak  of  admissions  made 

by  a  third  person  not  a  party  to  the  suit.     No  foundation  for 

calling  them  had  been  laid— Tabrett  might  have  been  asked, 

when  under  cross-examination,  whether  he  had  not  made  such 

and  such  statements,  and  if  he  denied  them  it  might  have  been 

proved  that  he  did  in  fact  make  them ;  but  without  so  questioning 

him,  the  evidence  that  he  did  so  could  not  be  given.   It  was  not, 

therefore,  the  absence  of  these  witnesses,  or  any  of  them,  that 

prejudiced  defendants,  but  the  fact  that  defendants  did  not  lay 

the  legal  foundations  to  make  their  evidence  admissible.    Why 

was  this  not  done  ?     Their  solicitor,  Ernest  Broad,  was  present 

in  Court,  as  shown  by  his  own  affidavit,  when  Tabrett  gave  hifl 

evidence.     He  either  failed  to  instruct  his  counsel  that  he  oonld 

shew  that  Tabrett  had  made  statements  to  him  inconsistent  with 


VOL.  XI.]  CASES  IN  EQUITY.  61 

his  present  evidence^   or  having   so    instructed  him,   counsel       ^^^* 

knowing  the  fact,  did  not  choose  to  lay  the  foundation  for  calling    Gk>oDssLL 

him.     Perhaps  Broad  did  not  like  to  go  uncorroborated  into  the    National 

box  to  contradict  Tabrett,  but,  from  whatever  cause,  defendants  ^,]^tbJl^ia 

lay  by  and  took  their  chances  of  a  verdict  upon  the  evidence  as      wn  4    j 

it  stood.     Having  failed,  they  now  come  forward  and  ask  for  a 

new  trial  that  they  may  have  an  opportunity  to  ask  Tabrett, 

should  he  be  called  again  (for  in  no  other  case  can  any  of  this 

evidence    be    available),    questions   which    they,    either    from 

inadvertence  or  intentionally,  omitted  to  ask  at  the  proper  time. 

But  it  is  said  that  this  was  the  neglect  of  their  attorney,  not  of 

the  defendants,  and  they  should  not  suffer  for  it.     How  can 

there  be  any  neglect  or  any  lying-by  by  the  party  themselves,  when 

they  are  represented  by  professional  men  ?  and  is  it  to  be  argued 

at  this  time  of  day  that  where  the  negligence  or  lying-by  in  a 

case  was  not  the  act  of  the  party,  but  only  that  of  his  professional 

representatives,  the  laches  will  not  prejudice  him  ?     There  can 

be,  I  think,  little  doubt  that  if  Broad  had  suggested  at  the  trial 

that  Tabrett  was  stating  something  contrary  to  what  he  had  told 

hira  previously,  the  Court  would  have  given  him  time  if  needful 

to  bring  further  evidence;  but  only  if  Tabrett  had  first  been 

asked  about  it,  and  given  an  opportunity  of  explaining.   I  should 

look  upon  it  as  most  dangerous  to  the  best  interests  of  the 

administration  of  justice,  either  in  a  Court  of  equity  or  common 

law,  that  the  principle  should  be  admitted  that  a  party,  either  by 

his  attomey^s  or  counseFs  alleged  laches,  or  by  his  own,  may 

take  his  chance  of  a  verdict,  and  when  he  fails  be  permitted  to 

have  a  new  trial  in  order  to  remedy  his  alleged  laches  by  doing 

what  he  could  and  ought  to  have  done  on  the  first  trial ;  still 

more  so,  that  evidence  given  by  a  witness  upon  the  turning-point 

of  the  case,  without  any  hint  or  warning  of  his  being  thought  to 

have  made  previous  statements  inconsistent  therewith,  although 

the  opposite  attorney,  who  was  present  instructing  counsel  during 

the  examination  and  cross-examination,  now  alleges  that  he  then 

knew  such  inconsistent  statements  had  been  made  by  him,  should 

be  allowed  to  be  shaken  by  evidence  of  the  alleged  inconsistent 

statements.     Such   evidence    would    certainly    be   inadmissible 

under  these  circumstances  at  the  trial,  why  should  it  be  admissible 
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1890.  upon  a  motiou  for  a  new  trial  ?  I  understand  the  general  role 
GooDSKLL  at  law  and  equity  to  be  the  same^  founded  on  sound  principle, 
NiTioKAL    *^®'*  ^li6i^6  ft  party  goes  to  trial  he  must  abide  the  result  of  that 

Bank  of     trial,  and  no  alleged  laches  of  himself  or  his  attorney  or  coanseli 
Australasia 

unless  fraudulent,  can  be  entertained  as  a  ground  for  a  new  trial, 

or  for  allowing  him  to  pat  :h  up  what  he  has  left  undone  before. 

I  can  see  no  reason  why  exceptions  should  be  made  in  equity 

more  than  at  law ;  in  either  they  would  open  the  door  to  g^roas 

malpractice,  and  even  perjury,  and  it  is  not  because  there  is  no 

allegation  of  either  in  the  present   case  that  a   precedent  so 

dangerous  should  be  made.    Just  similar  to  this  case,  in  its  light 

most  favourable  to   the   defendants,  was   the  case   of  Bell  y. 

Thompson  (29).     A  witness   on   the  part   of  the   plaintiff  had 

proved  a  fact,  to  the  great  surprise   of   the   defendant.    The 

Attorney-General  had  omitted  to  examine  him  or  to  observe  on 

his  evidence,  and  on  this  he  grounded  a  motion  for  a  new  trial. 

Lord  Ellenborough,  C.J.,  said : — "  We  cannot  on  that  ground  grant 

a  new  trial.     The  witness  was  not  impeached  at  all,  no  evidence 

was  called  to  contradict  him,  nor  were  there  any  questions  asked 

of  him,''  and  a  rule  was  refused.    It  is  a  general  principle  too  well 

recognised  to  need  stating  that  a  party  cannot  reopen  a  matter 

which  has  been  tried,  merely  because  he  has  obtained  further 

evidence  since  the  trial,  unless  it  is  evidence  which  would  have 

been  admissible    upon  the  former  trial,  but  could  not  then  be 

obtained,  and   even  in    that  case  the  Court  is   most  chary  of 

granting  new  trials,  and  never  does  so  unless  the  party  applying 

is  free  from  blame  in  respect  to  the  alleged  miscarriage.     In 

Oist  V.  Mason  (30),  Ashurst,J,,aAjs  : — "  The  defendant  makes 

this  application  to  the  Court  to  supply  his  own  negligence  when 

it  is  evident  he  was  not  taken  by  surprise  at  the  trial,**  and  a 

rule  was  refused.     In  Ripgers  v.  Stephens  (31),  Lord  Kmyan, 

C.J.,  says  : — "  It  would  be  extremely  dangerous  to  grant  a  new 

trial  on  a  suggestion  that  the  party  will  make  out  a  better  case 

on  a  second  trial."     In  Dickenson  v.  Blake  (32),  the  discovery  of 

a  new  witness   to  impeach  the  testimony  of  a  witness  examined 

on  the  former  trial  was    held  not  to  be  sufficient  ground    for 

(29)  2  Chit.  194.  (81)  2  T.R.  718. 

(80)  1  T.B.  8^.  (^2)  7  Bro.  P.  C.  177. 
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gpranting  a  new  trial.  This  was  an  appeal  to  the  House  of  Lords  ^^^' 
in  a  case  of  a  bill  on  the  equity  side  of  the  Court  of  Exchequer  Goodsvlt. 
in  Ireland.  The  appeal  was  against  the  refusal  of  a  new  trial  of  national 
certain  issues  sent  by  that  Court  to  be  tried  by  a  jury  in  a  Court  ^  ^^^^  o' 
of  law.  The  ground  of  the  judgment,  though  not  expressly 
noted  in  these  reports,  appears  from  the  arguments  used  to  have 
been  that  ''  it  would  open  a  door  to  every  kind  of  perjury  by 
giving  parties  an  opportunity  of  making  a  case  ex  post  facto.'' 
The  ground  of  surprise  is  always  that  something  which  occurred 
at  the  trial  and  materially  affecting  the  verdict  came  upon  the 
party  applying  so  much  by  surprise  that  he  was  unprepared  in 
any  way  to  meet  it.  Now,  were  the  defendants  unprepared  to 
meet  this  evidence  of  Tabrett's  in  the  only  way  legally  open  to 
them,  by  asking  him  whether  he  had  not  given  another  account 
at  other  times  7  The  attorney  knew,  he  then  says,  that  he 
had  given  a  different  account,  and  sat  by,  while  no  hint  was 
given  to  the  witness  that  defendants  intended  to  allege  that  he 
had  made  such  different  statements.  Had  he  been  so  questioned 
he  might  have  altered  or  qualified  his  evidence  or  explained  it, 
and  this  he  was  by  law  entitled  to  do  before  any  evidence  of  such 
statements  were  legally  receivable  in  evidence.  This  evidence 
now  brought  forward  by  affidavit  is  not  even  now  legally 
admissible  upon  the  issue,  and  the  laws  of  evidence  do  not  differ 
in  equity  from  law,  and  I  think  this  Court  is  bound  wholly  to 
disregard  it,  in  the  same  way  that  they  would  disregard  any  other 
evidence  which  was  suggested  to  them,  which  they  found  to  be 
wholly  inadmissible  in  law,  however  much  doubt  it  might  raise  in 
their  minds  if  it  were  admissible.  I  take  it  not  to  be  lawful  that 
a  party  shall  be  prejudiced  in  a  cause,  whether  before  a  jury  or 
on  application  to  the  Court  for  a  new  trial,  by  evidence  which  is 
not  admissible ;  and  evidence  of  any  person  of  what  a  witness, 
not  a  party  to  a  suit,  has  said  to  him  respecting  the  suit  is  no 
evidence,  except  where  the  witness  had  first  been  asked  whether 
he  did  say  this  or  not.  Of  course,  the  statements  of  the  witness 
out  of  Court  could  never  become  evidence  of  the  facts  stated  ; 
bnt  the  law  will  not  allow  them  even  to  become  evidence  dis- 
crediting him,  unless  he  has  first  been  given  an  opportunity  of 
saying  whether  or  not   he  did  make   them,  and  if  he  did,   of 
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1890.  explaining  tHem.    Moreover,  I  think  affidavits  of  facts  intended  to 

GooDSBLL  be  proved  at  a  new  trial  can  only  be  entertained  by  the  Court 

National  ^P^^  »  motion  for  a  new  trial   upon  the  ground  of  surprise,  or 

Bank  of  newly  discovered   evidence,    within    the   meaning   attached  by 

„        ,      Courts  of  law  and  equity  to  those  terms.     As  I  think  there  is 

Foster  J.  ,  ,  . 

neither  surprise  nor  newly-discovered  evidence  within  that  mean- 
ing, I  think  it  would  be  wrong  to  allow  the  affidavits  toT)e  con- 
sidered as  afFecting  the  balance  of  testimony,  that  being  a 
purpose  for  which  they  would  clearly  have  been  inadmissible  had 
not  the  grounds  which,  I  think,  have  failed  been  relied  upon. 
While,  therefore,  I  think  a  Court  of  equity  may  have,  and  often 
has,  a  wider  discretion  than  a  Court  of  law  in  granting  new  trials, 
yet  I  do  not  think  this  discretion  is  as  indefinifce  as  the  length  of 
a  Chancellor's  foot ;  but  its  extension  beyond  that  exercised  at 
law  must  depend  entirely  upon  some  difference  in  the  effect  of 
granting  such  new  trial  upon  the  proceeding  before  the  Court. 
As  I  am  unable  to  see  any  reason  in  this  case  for  extending  such 
discretion  beyond  the  ordinary  limits,  or  to  see  that  having  dae 
regard  to  the  safety  of  the  administration  of  justice  an  exception 
can  be  made  in  this  case,  or  that  under  the  ordinary  rales 
relating  to  the  granting  of  new  trials  sufficient  grounds  have  been 
here  shewn,  I  think  a  new  trial  ought  to  be  refused. 

Appeal  dismiased  wiik  co9t8. 

Solicitors  for  the  plaintiffs  :  Jones  8f  Jones. 

Solicitors  for  the  defendants  :   Fergusson  ^  Broad ;    Waanif 
Johnson  Sf  Co. 
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GHAPPELL  t>.  BROUGHTON  and  Anothsb. 


1889. 


Injunction  to  the  hearing — Douhtful  point  of  law  materially  affecting  the  pontione  " 
of  the  partiee^Beal  Property  Act,  aectione  16, 18,  l^—FaiUtre  of  B^frar- 
General  to  tend  notice  of  time  limited  by  Commieeionere  under  section  16  i»fi^7 
after  the  expiration  of  the  time  so  limited — Power  of  Commieeionere  to  extend 
the  time  for  sending  the  notice. 

The  Court  will  not,  on  application  for  an  injunction  to  the  hearing,  decide  a 
doubtful  point  of  law  where  the  effect  of  such  decision  would  be  to  materiallj 
alter  the  position  of  the  parties ;  in  such  a  case  the  injunction  will  go  whatever 
maj  be  the  Court's  opinion  as  to  the  ultimate  result  of  the  suit. 

The  Begistrar-General  serred  notices  on  certain  persons  in  accordance  with  s.  18 
of  the  Real  Property  Act,  but  not  until  after  the  expiration  of  the  time  limited 
bjr  the  Commissioners  under  s.  16.    Held,  per  Owen,  J.,  that  the  notices  were  bad. 

This  was  an  application  for  an  injunction  until  the  hearing  of 

the  suit  to  restrain  the  defendant  Broughton  from  applying  for 

or  receivings  and  the  defendant  Ward  from  issuing^  a  certificate 

nnder  the   Reai   Property  Act  for  certain   lands.      From   the 

statement  of  claim^  it  appeared  that  on  November  19th,  1794, 

the    lands    in    question    were    granted    to    one    Loder    and 

others,  and  ultimately  became  vested,  by  purchase,  in  William 

Gore,   who    thereupon   went   into    possession.      By    indenture 

dated  January  2nd,  1815,  William  Gore  mortgaged  to  D'Aroy 

Wentworth,   and  in    1818   was,  by   a   decree  of  the    Supreme 

Court,  foreclosed  from  all  equity  of  redemption  in  the  lands, 

which  in  the  same  year  were  sold  by  public  auction  to  one  Amos. 

In  the  same  year  Amos  mortgaged  to  D'Arcy  Wentworth,  and 

in  1819  conveyed  to  him  his  equity  of  redemption.     Between 

the  year  1818  and   1821  negotiations  were  carried  on  between 

William  Gore  and  Mrs.  Gore,  and  D'Arcy  Wentworth  and  the 

Government,  and  it  was  agreed  between  them  that  the  Governor 

should  grant  to  D'Arcy  Wentworth  1500  acres  of  land  in  the 

Illawarra    district,    upon    condition    that   D'Arcy   Wentworth 

should  surrender  the  lands,  the  subject  matter  of  the  suit,  for 

the  benefit  of  Mrs.  Gore  and  her  children.     Accordingly,  a  grant 

issued,  dated  January  9th,  1821,  to  Wentworth  for  1500  acres  in 

the  Illawarra  district,  stated  in  the  grant  to  be  in  lieu  of  lands 

in  the  district   of    Hunter's  Hill,  incluaing    the   lands  now  in 

N.S.W.E.,  Vol.  XI.,  Eq.  E 
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^^^'  dispute,  and  the  plaintiffs  charged  that  thereupon  Mrs.  Gore 
Chafpill  and  her  children  became  entitled  in  equity  to  such  lands.  Mrs. 
BaouaHTON.  Grore  died  on  January  17th,  1833,  leaving  seven  children  her 
surviving,  namely,  Charlotte,  Selina,  Anne,  William,  Frances, 
Eliza,  and  Margaret.  Charlotte  married  Captain  French,  had  issue 
J.  H.  0.  G.  P.  French,  and  died  in  1868.  Selina  married  N.  6. 
0.  Campbell,  had  issue  Napier  George  Campbell,  and  died  in 
1839.  Eliza  married  Sir  Augustine  Fitzgerald,  and  Margaret, 
Erskine  Mar  joribanks ;  both  died  without  issue.  Anne  died  in  1836 
unmarried.  The  plaintiffs  charged  that  on  the  death  of  Mrs. 
Gore  all  her  children  were  entitled  to  share  equally  in  the  said 
lands.  William  Gore,  the  father,  died  intestate  on  August  27th, 
1845.  By  indenture  dated  November  30th,  1842,  made  between 
W.  C.  Wentworth  and  Mr.  Lawson,  executors  under  the  will  of 
D'Arcy  Wentworth,  deceased,  of  the  first  part,  William  Gore, 
the  younger,  Charlotte  French,  Frances  Gore  and  Eliza  Fitzgerald 
of  the  second  part,  and  George  Green  of  the.  third  part,  certain 
lands  including  the  subject  matter  of  this  suit  were  conveyed  to 
Green  in  trust  for  the  parties  thereto  of  the  second  part  in  equal 
shares.  The  plaintiffs  charged  that  Napier  George  Campbell  was 
by  virtue  of  his  mother  then  deceased  entitled  to  a  share  under 
this  trust.  Subsequently  the  share  of  William  Gore,  junior,  was 
transferred  to  George  Want,  and  the  share  of  Frances  Gore  was 
mortgaged  to  Ambrose  Foss  with  a  power  of  sale,  and  then  after 
default  under  the  mortgage,  Foss,  in  1 850,  sold  to  Want,  and  Want, 
by  his  will,  devised  and  bequeathed  all  his  real  and  personal 
estate  to  his  wife,  Anne  Want,  who,  in  1889,  sold  the  lands  in 
question  to  the  plaintiffs.  In  1851,  John  Boyle,  claiming  an 
interest  in  his  own  behalf,  and  also,  it  was  alleged,  in  protection 
of  the  family  of  William  Gore,  entered  into  possession  of  the 
lands  and  remained  in  undisturbed  possession  until  1888. 
By  indenture  of  mortgage  which  contained  a  power  of  sale, 
Boyle  conveyed  the  lands  to  Jones,  who,  after  default  under  the 
mortgage,  sold  to  the  plaintiffs,  to  whom  Boyle  thereupon 
gave  up  possession.  On  August  31st,  1877,  Eliza  Fitzgerald 
died  intestate,  and  letters  of  administratiou  of  her  estate  were 
granted  to  Thomas  Robertson,  the  duly  appointed  attorney  of 
Napier  George  Campbell,  the  then  sole  next  of   kin   of  Eli» 
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Fitzgerald  (William  Gore  and  Prances  Gore  being  then  ^^^' 
dead).  By  indenture  dated  February  1st,  1889,  Napier  George  Chafpbll 
Campbell,  as  sole  surviving  next  of  kin  of  his  mother  and  of  BaouonxoN. 
Eliza  Fitzgerald,  Frances  Gore  and  William  Gore  the  younger, 
conveyed  all  his  right,  title  and  interest  in  the  said  lands  to  the 
plaintiffs.  The  statement  of  claim  then  alleged  that  the 
plaintiffs  were  possessed  of  the  interests  of  all  the  children  of 
Anne  Gore,  except  Charlotte  French,  and  that  they  claimed  the 
whole  of  the  lands,  as  the  interest  of  Charlotte  French  had 
been  located  and  brought  under  the  Real  Property  Act  by  one  G. 
R.  Whiting  deriving  title  from  her,  and  that  such  location  was 
outside  the  lands  in  dispute.  They  also  claimed  the  lands  through 
the  possession  of  Boyle  up  to  1888,  and  from  1888  by  their  tenants 
and  caretakers.  The  plaintiffs  then  alleged  that  the  defendant 
Broughton  had  applied  to  bring  the  lands  under  the  Real 
Property  Act,  and  that  Boyle  lodged  a  caveat,  of  which  they 
claimed  the  benefit,  but.was  misled  by  notices  from  the  Registrar- 
General  from  taking  action  on  the  caveat,  and  the  plaintiffs 
charged  that  it  was  inequitable  that  the  defendant  Broughton 
should  be  allowed  to  obtain  a  certificate.  It  was.  alleged  that 
at  the  date  of  the  advertisement  limiting  the  time  for  caveats, 
Napier  George  Campbell  was  beyond  the  seas,  and  Anne  Want 
was  at  Lismore,  and  neither  was  aware  of  the  application,  and 
the  plaintiffs  submitted  that  in  consequence  of  that  they  had  an 
equity  to  prevent  the  certificate  issuing.  The  statement  of 
claim  then  went  on  to  say  that  the  Commissioners  for  Titles 
gave  directions  that  certain  persons  should  be  served  with  a  copy 
of  the  advertisement,  but  that  these  persons  were  not  so  served 
within  the  time  limited  by  the  advertisement  for  entering  caveats 
and  that  the  Commissioners  extended  the  time  so  as  to  enable  such 
caveats  to  be  entered;  and  the  plaintiffs  charged  that  the 
Commissioners  had  no  power  to  extend  the  time  for  the  lodging 
of  caveats  for  any  purpose,  and  that  inasmuch  as  the  notices 
required  by  the  Act  were  not  served  within  the  time  first  fixed, 
the  Commissioners  became  fundi  officiis  with  reference  to  the 
said  application,  that  the  applicant  lost  all  right  under  the 
statute,  and  that  the  parties  were  relegated  to  their  prior  legal 
positions.    The  plaintiffs  also  al  leged  that  the  defendant  Broughton, 

E2 
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1889.       fcy    fraud,    misrepresentation    and    concealment     induced   the 

Ohappbll    Commissioners  to  accept  the  title  put  forward  by  him,  especially 

Brouqhton.  ^y  omitting  to  state  in  his  application  the  fact  that  Frances 

.  Gore   had   mortgaged  her  interest  in   the   lands  to  Ambrose 

Foss  previously  to  a  document  by  which  the  defendant,  in  his 

application,  claimed  to  be  entitled  to  her  interest.     The  action  of 

the  Commissioners  with  regard  to  Broughton's  application  was 

set  out  more  fully  on  affidavit,  and  appears  in  the  judgment  of 

Owen,  J. 

Salomons,  Q.C.,  and  C.  J.  Manning,  for  the  plaintiffs. 

TAngen  for  the  defendants. 

Owen,  J.  The  plaintiffs  in  this  case  have  filed  Aeir 
claim,  praying  for  a  declaration  that  they  are  entitled 
to  certain  lands  on  the  North  Shore,  and  for  an  injunction  to 
restrain  the  defendant  from  applying  for  or  receiving  a  certificate 
of  title  thereto.  One  reason  alleged  by  the  plaintiffs  for  coming 
here  instead  of  going  to  a  Court  of  law  is  that  their  caveat  has 
lapsed,  and  that  they  have  consequently  no  locus  standi  at  law, 
but  since  the  decision  of  the  Pull  Court  in  Glissold  v.  Bellomi  (1), 
I  am  bound  to  hold  that  they  have  no  locus  standi,  either  at  law 
or  in  equity.  The  next  contention  of  the  plaintiffs  is  that  the 
notices  were  not  issued  within  the  proper  time,  and  that,  therefore, 
this  Court  will  restrain  the  Registrar-General  from  granting  the 
certificate  for  which  the  defendants  have  applied.  Now,  the  16th 
section  of  the  Real  Property  Act  provides  that  so  soon  as  the  title  of 
the  applicant  has  been  proved  to  the  satisfaction  of  the  Commis- 
sioners, notice  of  the  application  is  to  be  published  in  the 
Oazette  and  in  certain  newspapers,  and  that  the  Commissioners 
"  shall  further  limit  and  appoint  a  time  not  less  than  one  month 
nor  more  than  12  months  from  the  date  of  the  advertisement  in 
the  Gazette,  upon  or  after  the  expiration  of  which  the  Registrar- 
General  shall,  unless  he  shall  in  the  interval  have  received  a 
caveat  forbidding  him  so  to  do,  proceed  to  bring  such  land  under 
the  provisions  of  this  Act.*'  The  advertisements  in  this  instance 
(1)  10  N.S.W.  L.E.  187. 
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were  pablished  in  the  Oazette  of  January  11,  1888,  and  a  period  ^^^ 
of  71  days  from  that  date  was  appointed,  after  the  lapse  of  Ohafpmll 
which  the  Registrar  was  to  bring  the  lands  under  the  Act.  Now,  Bsouohton. 
the  18th  section  provides  that  the  Registrar-Gteneral  shall  cause  c.J.  Eq. 
the  notice  to  be  published,  &c.,  and  ^^  shall  forward  by  registered 
letter  .  .  .  copy  of  such  notice  addressed  to  the  persons  (if 
any)  whom  the  Commissioners  shall  have  directed  to  be  served 
with  such  notice  and  to  the  persons  (if  any)  stated  in  the 
declaration  by  the  applicant  proprietor  to  be  in  occupation  of 
such  land  or  the  occupiers  or  proprietors  of  land  contiguous 
thereto."  And  the  19th  section  provides  that  ^^if  within  the 
time  limited  in  such  direction  .  .  .  any  notice  forwarded  by 
registered  letter  as  aforesaid  shall  not  be  returned  to  him  by  the 
Postmaster-Greneral  and  if  within  the  time  so  limited  he  shall 
not  have  received  a  caveat  as  hereinafter  described  forbidding 
him  to  do  so  .  .  .  the  Registrar-General  shall  pursuant  to 
such  direction  of  the  Commissioners  bring  the  land  described  in 
such  Implication  under  the  provisions  of  this  Act."  Now,  by 
the  19th  section  it  is  clear  that  a  period  must  elapse,  during 
which  the  pei*8ons  to  whom  notices  are  to  be  sent  under  s.  18 
shall  have  an  opportunity  of  filing  their  caveats;  and  as  the 
period  fixed  in  this  case  was  71  days,  notices  should  have  been 
forwarded  to  those  persons  within  71  days,  but  as  a  matter  of  fact 
no  notice  was  sent  to  Thomas  Robertson,  one  of  the  persons  through 
whom  the  plaintiffs  claim,  and  whom  the  Commissioners  had 
directed  to  be  served,  until  8th  July,  1889,  long  after  the  71  days 
expired.  The  Commissioners,  seeing  the  mistake  that  had  been 
made,  endeavoured  to  rectify  it  by  extending  the  time  for  filing 
the  caveat ;  bat  the  Full  Court  decided  that  the  Conmiissioners 
had  no  right  to  do  so,  and  that  the  caveat  which  had  been 
placed  on  the  file  during  the  time  thus  extended  must  be 
removed.  Now,  it  appears  to  me  that  exactly  the  same  reasoning 
applies  to  the  notices  as  to  the  caveats ;  and  that  if  the  Commis- 
sioners had  no  power  to  extend  the  time  for  filing  caveats,  they 
had  no  power  to  extend  the  time  for  sending  out  the  notices. 
The  Act  provides  that  "  if  within  the  time  limited  in  such 
direction ''  the  registered  letters  are  not  returned  and  no  caveat 
is  received,  the  Registrar  is  to  bring  the  land  under  the  Act ; 
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^^^'  and  in  the  case  of  a  caveat  "  any  person  having  or  claiming  an 
Obappell  interest  in  any  land  so  advertised  as  aforesaid  .  .  .  may 
Brouohton.  within  the  time  by  any  direction  of  the  Commissioners  for  that 
C.J.  Eq.  purpose  limited  lodge  a  caveat/'  The  words  in  both  sections 
are  the  same^  and^  consequently^  if  the  caveat  is  bad  as  being 
out  of  time  the  notices  are  bad  for  exactly  the  same  reason,  and 
the  steps  provided  by  the  Legislature  as  preparatory  to  the  issue 
of  the  certificate  have  not  been  taken.  Those  steps  have  been 
most  carefully  provided  with  a  view  to  prevent  persons  who  have 
an  imperfect  title  from  getting  a  certificate  under  the  Act. 
Notice  must  be  given  to  all  persons  who  have  an  interest  in  the 
land  applied  for,  and  to  all  persons  who  own  land  contiguons 
thereto  and  would  therefore  wish  to  see  that  the  boundaries  were 
correctly  settled^  and  as  these  notices  were  not  given  to  the 
persons  interested  in  time  to  allow  them  to  file  caveats  if  they 
desired  to  do  so,  the  initiatory  steps  required  by  the  Act  have 
not  been  taken,  and  if  I  were  at  this  stage  of  the  proceedings  to 
refuse  an  injunction  I  should  enable  the  defendant  to  obtain  an 
indefeasible  title  to  this  land,  although  the  plaintiffs  have  never 
had  the  opportunity  of  challonging  his  title.  Mr.  l^n^en  also 
contends  that  the  statement  of  claim  discloses  no  title ;  and,  no 
doubt,  if  no  title  of  any  kind  were  shewn  upon  the  pleadings  I 
ought  to  refuse  the  injunction,  although  I  do  not  think  that  I 
ought,  at  this  stage  of  the  proceedings,  to  inquire  into  the 
validity  of  the  title  alleged.  The  plaintiffs  claim  a  title,  firstly, 
by  deed,  and,  secondly,  by  possession ;  and  as  to  the  latter,  I 
think  the  allegations  are  sufficient  at  any  rate  for  the  parposes 
of  the  present  application.  The  other  title — ^that  by  deed- 
depends  upon  the  transaction  set  out  in  paragraph  13  of  the 
statement  of  claim,  by  which  WArcj  Wentworth  exchanged  the 
land  in  question  for  a  grant  of  1500  acres  in  the  Illawarra 
district,  and  the  nature  of  that  transaction  seems  to  be  this : — 
lyArcy  Wentworth  was  the  mortgagee  of  this  land  on  the  North 
Shore,  which  at  that  time  was  the  property  of  Mrs.  Gore,  and 
foreclosed,  and  so  became  the  absolute  owner;  then,  as  Mrs. 
Gore  and  her  family  had  been  promised  a  grant  of  1500  acres  at 
Illawarra,  and  wished  to  retain  this  land,  of  which  Wentworth 
had  become  the  owner,  they  agreed  with  Wentworth  to  exchange 
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the  one  property  for  the  other,  bo  that  Wentworth  should  take  i^^- 
the  laud  at  Illawarra  and  the  Gores  should  keep  the  land  on  the  Chappxxl 
North  Shore.  When  this  agreement  was  made  the  grant  had  bboughton. 
not  been  issued  to  the  Gores,  and  it  was  arranged  that  the  grant  ^  j  jg 
should  go  direct  to  Wentworth  ;  accordingly  the  grant  did  issue 
to  Wentworth,  but  he  took  no  steps  to  convey  this  land  to  the 
Gores.  It  appears  to  me,  however,  that  although  Wentworth 
executed  no  conveyance  to  the  Gores,  still,  when  he  entered  upon 
the  ]  500  acres  at  Illawarra  he  did  so  on  the  faith  of  his  agree- 
ment with  the  Gores,  and  must,  therefore,  be  taken  to  have  been 
a  trustee  for  them  of  the  lands  now  in  dispute,  and  that  the 
plaintifis,  who  claim  through  the  Gores,  have  a  title.  I  am,  of 
course,  assuming  that  the  facts  are  as  set  out  in  the  statement 
of  claim ;  on  the  hearing  it  may  be  shewn  that  the  plaintifEs' 
allegations  are  untrue,  but  dealing  with  the  question  as  purely 
one  of  pleading,  I  am  of  opinion  that  the  plaintiffs'  title  is 
sufficiently  set  out,  both  by  deed  and  by  possession.  I  think, 
therefore,  that  I  ought  to  grant  this  injunction  so  as  to  keep  the 
property  in  statu  qrio  until  the  hearing ;  if  I  refused  the 
injunction,  the  effect  would  be  that  the  certificate  would  issue  to 
the  defendant,  and  the  question  in  dispute  between  the  parties 
could  never  be  decided,  as  the  plaintiffs  would  be  shut  out  for 
ever- 

The  defendants  appealed  on  the  grounds — >  1890. 

1 .  That  Anne  Gore  and  her  children,  being  volunteers  claiming   jv6. 26, 27. 
under  an  imperfectly  executed  and  vague  trust,  had  no  estate  in     ^<^^^  ^• 
the  land  at  North  Shore. 

2.  That  his  Honour  was  wrong  in  holding  that  the  grant  of 
one  thousand  five  hundred  acres  by  the  Crown  to  D^Arcy 
Wentworth  caused  the  alleged  trust  to  cease  to  be  executory. 

3.  That  there  was  not  sufficient  allegation  or  proof  of  a 
possessory  title  under  John  Boyle. 

4.  That  George  Want  was  estopped  from  setting  up  any 
beneficial  title  to  this  land,  and  his  title  was  barred  by  lapse  of 
time. 

5.  That  the  omission  by  the  Registrar-General  to  send  a 
special  notice  to  Thomas  Robertson  before  the  time  advertised 
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1890 

'       for  caveats  had  expired  gave  no  equity  to  the  plaintiffs  or  their 

CHAPPBLt    predecessors  in  title. 
Brouqhton.      6.  That  his  Honour  was  in  error  in  assuming  that  the  sending 

of  such  notice  was  a  condition  precedent  to  the  applicant's  right 

to  a  certificate. 

7.  That  the  said  Thomas  Robertson  did  not  caveat  within  the 
time  limited  in  the  special  notice  sent  to  him,  and  therefore 
neither  he  nor,  consequently,  the  plaintiffs  had  any  locus  standi 

8.  That  even  if  the  mortgage  to  Ambrose  Poss  had  been 
wilfully  omitted  the  injunction  ought  not  to  have  been  granted, 
at  all  events,  not  against  more  than  one-fourth  part  of  the  land. 

9.  That  it  was  clear  such  omission  did  not  deceive  the 
examiners. 

10.  That  such  omission  was  not  wilful. 

11.  That  the  injunction  should  not  have  been  against  the 
whole  fee. 

12.  That  the  plaintiffs  having  purchased  a  pretensed  title 
under  32  Henry  VIII.,  c.  9,  have  no  right  to  the  land. 

13.  That  the  plaintiffs  shew  no  title  to  the  alleged  shard  of 
Charlotte  French. 

Want,  Q.C.,  Lingen  and  Wise,  for  the  appellants.  The 
respondents  set  up  two  titles,  one  from  the  Gores  through  Foss, 
the  other  through  Boyle.  Now,  a»  to  the  title  from  Aq  Grores, 
it  is  clear  that  Anne  Gore's  children  were  not  parties  to  the 
alleged  contract  with  the  Government,  and,  therefore,  they  had 
no  rights  under  the  contract.  Owen,  J.,  thought  that  Anne  Gore 
had  been  proouBed  land  at  lUawarra,  but  this  does  not  appear 
on  the  record ;  she  was  a  mere  volunteer,  and  whatever  rights 
she  had  remained  in  fieri.  She  could  not  have  called  on  the 
Crown  to  convey  this  land  to  her,  and  a  fortiori  her  children 
could  not,  and  even  assuming  that  they  could  have  done  so,  they 
never  did.  They  were  merely  expectant  petitionM«,  and  the 
Government  still  had  a  locus  poenitentice.  Ellison  v.  BUison  (2), 
Moss  V.  Bainbrigge  (3),   Oandy  v.  Oandy   (4),  Spottisfooode  v. 

(2)  6  Ves.  666.  (4)  30  Ch.  D.  57. 

(3)  18  Beav.  478. 
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OlarJce  (5),  Morgan  v.  Ohetwynd  (6),  Green  v.  Paterson  (7),  In  re        ^^^' 
Empress  Engineering  Oo.  (8).    Next  there  is  nothing  to  shew  that    Chafpbll 
the  executors  of  Wentworth  had  the  legal  fee,  and  consequently  brougbton. 
it  does  not  appear  that  they  had  anything  to  convey.     As  to  the 
question  under  the  Beal  Property  Act,  the  respondents  have  no 
loctis  standi,  and  therefore  cannot  have  any  claim  on  the  ground 
of  any  irregularitieB. 

Salomons,  Q.O.,  Walker  and  Sly,  for  the  respondents,  were 
called  on  only  as  to  the  points  under  the  Real  Property  Act,  the 
Court  expressing  their  intention  not  to  decide  the  other  points 
at  the  present  stage. 

The  Commissioners  directed  that  a  notice  should  be  served  on 
certain  persons^  and  that  was  not  done  until  it  was  too  late  for  those 
persons  to  lodge  caveat:  ss.  18^  19.  It  is  immaterial  whether 
these  persons  had  any  claim  to  the  lands  or  not.  In  any  case, 
the  Court  will  grant  an  injunction  to  the  hearing,  for  otherwise 
the  plaintiffs  may  be  irreparably  injured:  O.W.  Railway  Co.  v. 
Birmingham  Railway  Go,  (9). 

Want  in  reply.  S.  33  provides  that  the  certificate  is  to  be 
conclusive  evidence.  S.  126  provides  for  certificates  issued 
in  error,  but  this  is  omission,  not  error,  and  is  provided  for 
expressly  in  s.  33.  [He  referred  to  Maawell  Interpretation  of 
Statutes,  Ed.  2,  459,  474.     Oleaves  v.  Marriner  (10).] 

The  Chibf  Justice.  The  Real  Property  Act  was  intended  to 
be,  and  is,  when  properly  administered,  a  great  boon  to  the 
community ;  but  when  worked  by  the  department  as  it  has  been 
worked  in  this  case,  it  becomes  a  means  of  oppression  by  which 
enormous  hardship  may  be  inflicted  on  persons  who  seek  to  take 
advantage  of  its  provisions.  With  regard  to  the  matter 
immediately  before  us,  I  think  it  is  a  pity  that  the  defendant  did 
not  submit  to  the  order  of  the  Chief  Judge,  for  I  am  of  opinion 
that  this  appeal  must  be  dismissed.     In  expressing  that  opinion, 

(6)  2  PhU.  154.  (8)  16  Ch.  D.  126. 

(6)  31  Gh.D.  696.  (9)  2  PhU.  597. 

(7)  32  Ch.D.  96.  (10)  1  Ex.  D.  107. 
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^^^'  I  distinctly  decline  to  decide  any  of  the  points  which  have  heen 
Chappsll  argued  before  ns ;  the  consideration  of  those  points  may^  or  may 
Bbougrton.  ^^^>  ^^  necessary  for  the  case  hereafter^  and  it  may  be  that  I  see 
The  G.J.  P^^^^y  clearly  that  the  case  made  by  the  bill  cannot  be  sustained, 
but  I  do  not  think  that  at  this  stage  of  the  case  the  injunction 
should  be  refused.  The  case  of  the  Oreat  Western  Railway 
Company  v.  Birmingham  Railway  Company  (9)  lays  down  the 
principle  by  which  the  Courts  are  guided  in  matters  of  this  sort 
where  the  law  is,  to  say  the  least,  doubtful.  The  questions 
involved  in  that  case  were,  at  least,  as  clear  as  they  are  here, 
and  yet  the  Lord  Chancellor  said,  p.  602,  ^'  It  is  certain  that  the 
Court  will  in  many  cases  interfere  and  preserve  property  in  statu 
quo  during  the  pendency  of  a  suit  in  which  the  rights  to  it  are 
to  be  decided,  and  that  without  expressing,  and  often  withont 
having  the  means  of  forming,  any  opinion  as  to  such  rights.  .  . 
It  is  true  that  the  Court  will  not  so  interfere  if  it  thinks  that 
there  is  no  real  question  between  the  parties ;  but  seeing  that 
there  is  a  substantial  question  to  be  decided,  it  will  preserve  the 
property  until  such  question  can  be  regularly  disposed  of." 
Now,  if  we  were  to  set  aside  this  order,  the  effect  might  be  that 
the  defendant  would  get  an  irrevocable  certificate.  In  any  event 
the  position  of  the  parties  would  be  materially  altered,  and  I 
am^  therefore,  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Stephen  and  Fostee,  JJ.,  concurred. 

Solicitors  for  the  appellants  :  Way  Sf  Way, 
Solicitors  for  respondents  :  Sly  8f  Hamilton, 
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ALISON  V.  ALISON  and  Othbbs.  jg^Q 

Fr(nnii€ — Consideration — Volunteer — Incomplete  gift — Spedalty.  v  h  il 

The  plaintiff  and  W.A.,  his  father,  carried  on  business  as  graziers  in 
co-partnership.  On  May  I5th«  1880,  W.  A.  oontracted  to  purchase  a  station  C.J.  Eq. 
called  Canonbar  from  J.  B.,  and  on  October  24th,  1880,  W.  A.  and  the  plaintiff 
entered  into  an  indenture  of  agreement  which,  after  reciting  the  contract  with 
J.  B ,  and  that  W.  A.  was  desirous  that  the  plaintiff  should  have  an  equal  share 
with  himself  in  Canonbar  station,  "  the  full  price  of  which  he  the  said  W.  A. 
is  to  pay,"  witnessed  that  in  pursuance  and  consideration  of  such  desire  and  of 
natural  love  and  affection,  W.  A.  transferred  and  assigned  Canonbar  to  himself 
and  the  plaintiff.  In  the  same  indenture  it  was  provided  that  the  plaintiff 
should  devote  the  whole  of  his  time,  attention,  and  skill  to  the  management  of 
the  partnership  concern,  and  that  W.  A.  should  not  do  so  unless  he  thought 
fit.  The  plaintiff  was  not  aware  of  the  clause  about  payment  for  Canonbar 
until  1881,  after  W.A/s  death.  The  plaintiff  filed  a  claim  praying  for  a 
declaration  that  W.  A/s  estate  was  liable  for  the  purchase-money  of  Csnonbar. 

Held,  that  this  was  merely  a  voluntary  promise  to  pay  J.  B.  and  not  a 
complete  gift  to  the  plaintiff,  and  that  the  Court  would  not  enforce  it,  since,  as 
the  plaintiff  did  not  know  of  the  promise  until  after  W.  A.*s  death,  it  was 
impossible  to  say  that  he  had  incurred  any  liabilities  on  the  faith  of  it. 

Suit. 

The  plaintiff,  his  brother  the  defendant  James  Alison^  and  his 
father  William  Alison  the  elder^  had  carried  on  business  as 
graziers  in  co-partnership  up  to  May  22nd^  1880^  when  James 
Alison  retired  from  the  partnership,  assigning  to  his  father  his 
share  and  interest  therein.  On  May  15th,  1880^  the  father  had 
entered  into  a  contract  with  John  Brown  for  the  purchase  from 
him  of  a  station  known  as  Canonbar,  and  then  on  October  24th^ 
1880,  entered  into  an  indenture  of  agreement  with  the  plaintiff, 
which  after  reciting  the  contract  for  the  purchase  of  Canonbar, 
and  that  the  father  was  desirous  that  Canonbar  should  form  part 
of  the  capital  stock  of  the  partnership  and  that  the  plaintiff 
should  have  an  equal  share  with  himself  in  such  capital  stock, 
including  Canonbar, ''  the  full  price  of  which  he  the  said  William 
Alison,  the  elder,  is  to  pay,^'  witnessed  that  in  pursuance  and  in 
consideration  of  the  said  desire  and  of  natural  love  and  affection, 
William  Alison,  the.  elder,  transferred  to  himself  and  the  plaintiff 
Canonbar   station    and   the   share    of   the    partnership    assets 


76  CASES  IN  EQUITY.  [N.  S.  W.  K. 

^^^-  assigned  to  him  by  the  defendant  James  Alison  By  the  same 
Alison  deed  it  was  provided  that  the  plaintiff  and  his  father  shoald 
Alison,  continue  the  partnership^  that  the  plaintiff  should  devote  the 
whole  of  his  time^  attention^  and  skill  to  the  management, 
development^  and  extension  of  the  partnership  concern  to  the 
best  of  his  ability  and  to  the  advantage  of  both  of  them,  and 
that  William  Alison,  the  elder,  need  not  unless  he  should  think 
fit  devote  any  time  to  such  management,  development,  or 
extension,  or  otherwise  in  or  about  the  said  partnership  concero. 
By  memorandum  of  agreement  of  the  same  date  the  partnership 
was  extended  for  five  years  from  May  17th,  1880,  and  afterwards 
by  indenture  of  April  10th,  1883,  for  a  further  period  of  five 
years  from  May  17th,  1885.  William  Alison,  the  elder,  made 
his  last  will  in  1882,  and  died  on  March  31st,  1885.  The 
purchase-money  for  Canonbar  station  and  stock  was  not  paid  by 
William  Alison,  the  elder,  out  of  his  own  moneys,  but  was  raised 
on  the  credit  of  the  partnership  assets,  and  the  partnership 
remained  liable  for  the  repayment  of  the  advances  made  for  the 
purpose  of  furnishing  such  purchase-money.  The  plaintiff 
was  not  aware  of  the  provision  in  the  indenture  of  October 
24th,  1880,  that  his  father  should  pay  the  full  price  of 
Canonbar,  until  it  was  pointed  out  to  him  in  1886,  and 
he  now  filed  his  claim  praying  for  a  declaration  that  his 
father's  estate  was  liable  to  pay  such  purchase-money,  and  to 
indemnify  the  plaintiff  and  his  share  in  the  partnership  business 
against  all  debts  and  claims  in  respect  of  any  moneys  raiBed  on 
the  credit  of  the  plaintiff  and  his  father,  or  of  the  assets  of  the 
partnership  business,  for  the  purpose  of  paying  such  purchase- 
money,  and  for  consequential  relief.  The  contention  of  the 
defendants  was  that  it  was  never  intended  that  the  purchase- 
money  should  be  paid  by  William  Alison,  the  elder,  or  that  he 
should  do  anything  but  finance  the  transaction ;  that  it  such  was 
the  meaning  of  the  agreement,  it  was  abandoned  by  muiaal 
consent;  that  the  purchase-money  was  up  to  the  death  of 
William  Alison,  the  elder,  treated  both  by  him  and  by  the 
plaintiff  as  a  just  debt  of  the  partnership,  and  finally,  that  if 
there  were  any  such  promise  by  William  Alison,  the  elder,  it 
was  voluntary  and  incomplete. 
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Pilcher,  Q.C.,  A.  H.  Simpson,  and  Walker  for  the  plaintiff.        ^^^- 
There  can  have  been  no  abandonment  of  the  original  agreement      Alibon 
and  no  subsequent  arrangement^  because  the  plaintifE  did  not  know       Alison. 
of  this  clause  until  after  his  father's  death.    The  station  accounts 
throw  no  light  upon  the  arrangements  between  the  plaintiff  and 
his  father^  because  there  was  no  debt  due  from  the  father  to  the 
plaintiff,  and  payment   of  this   purchase -money  could  only  be 
enforced  in  the  adjustment  of  accounts  at  the  winding-up  of  the 
partnership.     The  only  account  that  could  have  shewn  this  item 
would  be  an  account  between  Alison  senior  and  junior,  not  a 
partnership  account.     The  partnership  was  liable  for  the  whole 
debt,  and  there  are  no  third  parties  who  have  acquired  rights 
which  are  in  any  way  affected  by  the  agreement  which  we  set  up, 
which  is  that  as  between  father  and  son  the  father  is  to  pay  the 
purchase-money. 

Further,  this  is  not  a  voluntary  promise — the  consideration 
is  that  the  son  was  to  provide  the  skill ;  in  return  for  that 
the  father  provides  the  capital:  In  re  Foster  and  Lister  (l), 
Saltoun  V.  Houstoun  (2).  This  is  a  partnership  deed,  and 
must  therefore  be  taken  as  having  been  made  for  valuable  con- 
sideration :  Lindley  Partnership,  p.  70 ;  Watson  v.  Parker  (3), 
Dawson  v.  Kearan,  Be  Way's  Trusts  (4),  Bill  v.  Cureton  (5). 
If  the  promise  is  voluntary  the  defendants  are  the  volunteers  : 
May,  898  ;  Patch  v.  Shore  (6),  Adames  v.  Hallett  (7),  Fletcher  v. 
Fletcher  (8). 

Salomons,  Q.C.,  and  Lingen,  for  the  defendant  Vivian.  The 
undertaking  "  to  pay  "  does  not  mean  to  give  the  property  free 
to  the  partnership  :  Lindley's  Partnership,  844.  The  partnership 
has  been  conducted  on  a  basis  inconsistent  with  such  a  con- 
struction. The  plaintiff  having  signed  the  deed  cannot  say  he 
did  not  knbw  what  was  in  it,  but  he  did  not  put  his  present 
construction  on  these  words  until  it  was  suggested  to  him  in 
1886.     The  mode  of  keeping  accounts  shews  a  new  agreement : 

(1)  6  Ch.  D.  87.  (5)  2  My.  &  K.  503. 

(2)  1  Bing.  433.  (6)  2  Dr.  &  Sm.  689. 

(3)  6  Beav.  283.  (7)  6  Eq.  468,  at  p.  472. 

(4)  2  D.J.  &  S.  866.  (8)  4  Hare  67. 
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^^^^'  Pilling  v.  Pilling  (9).  The  words  by  themselves  are  meaningless. 
Alison  They  cannot  mean  payment  to  Brown,  as  the  debt  was  taken 
Alibon.  ^^®^  ^y  ^^6  partnership,  nor  payment  by  the  father  to  the 
exoneration  of  the  partnership,  because  the  course  of  business 
and  the  accounts  shew  the  contrary.  They  can  only  mean  that 
the  father  put  Cahonbar  into  the  partnership  at  the  price  it  cost 
him  :  Hill  v.  Wilson  (10).  If  there  is  a  trust  it  is  voluntary  and 
not  complete  :  Marler  v.  Tommas  (11).  In  all  cases  where  a 
recital  has  been  held  to  be  a  covenant  it  has  been  a  recital  of  an 
agreement,  and  here  there  was  no  agreement  because  the  plaintiff 
knew  nothing  of  the  promise. 

They  referred  to  Ellison  v.  Ellison  (12),  Jeffreys  v.  Jefreys 
(13),  Denning  v.  Wear  (14),  Ex  parte  Barber  (15),  Lomas  t. 
Wright  (16). 


Pilcher,  in  reply. 


Our.  adv.  vuU. 


Feb.  17.         On  Feb.  17th,  1890, 

OwBN,  C.J.  in  Eq.  The,  plaintiff  in  this  case  filed 
his  claim  against  the  trustees  and  legatees  under  the 
will  of  his  father,  the  late  William  Alison,  sen.,  praying 
for  a  declaration  that  the  estate  of  the  testator  was 
liable  to  pay  the  purchase  money  of  the  Oanonbar  station  and 
stock,  and  to  indemnify  the  plaintiff  against  all  debts  and  claims 
in  respect  of  any  moneys  raised  on  the  credit  of  the  plaintiff  and 
the  testator  or  of  the  assets  of  the  co-partnership  business  for  the 
purpose  of  paying  such  purchase  money — and  for  consequential 
relief.  It  appears  that  the  testator,  William  Alison,  sen.,  and 
his  two  sons,  the  plaintiff  and  James  Alison,  carried  on  business 
in  partnership  as  graziers  under  articles  of  partnership  dated 
25th  April,  1879,  on  a  run  known  as  Meryula  or  Booroomagga. 
On  the  22nd  May,  1880,  James  Alison  retired  from  the  partner- 

(9)  3  D.J.  &  S.  162,  at  p.  171.  (13)  Cr.  &  Ph.  138. 

(10)  L.B.  8  Ch.  888.  (14)  22  Bear.  18i. 

(11)  L.B.  17  Bq.  8.  (15)  6  Ch.  687. 

(12)  6  Ves.  656.  (16)  2  My.  k  K.  769. 
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ship  and  assigned  to  the  testator  his  share  in  the  assets  of  the        ^^^ 

firm.     On  the  15th  May,  1880,  the  testator  contracted  to  purchase      Alison 

from  John  Brown  the  Canonbar  stations  and  stock  for  150,0007«      alibon. 

On  the  29th  October,  1880,  the  testator  and  the  plaintifE  entered      ^  j  gq. 

into  an  agreement  reciting  to  the  effect  above  set  forth,  and  as 

follows : — '^  Whereas  by  memorandum  of  agreement'  dated  the 

fifteenth  day  of  May,  one  thousand  eight  hundred  and  eighty, 

made  between  John  Brown  therein  described  of  one  part  and  the 

said  William  Alison  the  elder  of  the  other  part,  the  said  John 

Brown  agreed  to  sell  to  the  said  William  Alison  the  elder  for 

the  sum  therein  mentioned  the  Canonbar  stations,  comprising 

the  several  blocks  therein  specified,  and  also  eighty  thousand 

sheep  and  ten  thousand  cattle  therein,  and  all  purchased  and 

other  lands  belonging  thereto,  upon  the  terms  and  conditions 

therein  mentioned.     And  whereas  the  said  William  Alison  the 

elder  is  desirous  that  such  lastly-mentioned  stations  shall  form 

part  of  the  capital  stock  of  the  said  co-partnership,  and  that  the 

said  William  Alison  the  younger  shall  have  an  equal  share  and 

interest  together  with  himself  in  the  said  capital  stock,  including 

such  newly  purchased  stations,  the  full  price  of  which  he  the 

said  William  Alison  the  elder  is  to  pay.     And  it  has  been  agreed 

that  the  said  parties  hereto  shall  enter  into  these  presents  in 

manner    hereinafter    appearing.''     The     deed    then    witnessed 

that  in  pursuance  and  in  consideration  of  the  said  desire  and  of 

the  natural  love  and  affection  which  the  said  William  Alison  the 

elder  had  towards  the  said  William  Alison  the  younger,  the  said 

William  Alison  the  elder  sold,  assigned,  and  transferred  unto 

the  plaintiff  and  himself  the  undivided  share  in  the  said  station 

and  stock  transferred  by  James  Alison  by  the  deed  of  the  22nd 

May,  1880,  and  also  the  Canonbar  station   and  stock.     And  it 

was  thereby  also  agreed  that  the  testator  and  the  plaintiff  should 

continue   the   said   partnership    for  the   terms   and   under    the 

provisions  of  the  indenture  of  partnership  of  the  23rd  April, 

1879,  and  that  the  plaintiff  should  devoto  the  whole  of  his  time, 

attention,   and   skill    in    the    management,    development,    and 

extension  of  the  said  partnership  concern,  and  that  the  testator 

need  not,  unless  he  should  think  fit,   devote  any  time  to  such 

management,  development,  or  extension.     And  upon  the  said 
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1800.  deed  was  endorsed  a  memorandam,  to  be  taken  as  embodied  in 
Alison  the  deed  and  executed  contemporaneously  therewith,  providing 
Alison.  -^^^  *^®  term  of  the  partnership  should  be  for  five  years  from  the 
CJ.Eq.     17th  May,  1880. 

By  deed  dated  the  10th  April,  1883,  containing  similar  recitals 
to  the  deed  of  29th  October,  1880,  the  testator  and  the  plaintiff 
agreed  to  extend  the  term  of  the  partnership  for  five  years  from 
the  17th  May,  1885,  on  the  same  terms  and  conditions. 

Of  the  purchase  money  for  Ganonbar  the  testator  paid  to 
Brown  40,000Z.  by  his  two  cheques  dated  the  17th  May  and  ht 
June,  1880.  On  the  2 1st  June  two  cheques  of  20,0001.  each  were 
drawn  by  the  firm  of  "  Alison  and  Son ''  and  paid  to  the  credit 
of  the  testator,  to  recoup  him  the  40,0002.  paid  to  Brown.  On 
the  3rd  February,  1881,  promissory  notes  of  the  firm  were  given 
to  Brown  for  the  balance  of  the  purchase  money,  and  a  mortgage 
over  the  said  station  and  stock  was  executed  by  the  testator  and 
the  plaintifiE  to  secure  these  promissory  notes. 

Although  the  firm  paid  the  deposit  and  made  itself  liable  for 
payment  of  the  balance  of  the  purchase  money  of  Canonbar,  the 
plaintiff  now  seeks  to  make  the  estate  of  the  testator  liable  for 
the  whole  of  the  purchase  money,  and  to  be  in  demnified  against 
having  to  pay  any  part  of  it  out  of  his  share  of  the  partnership 
assets,  relying  upon  the  words  of  the  recital  of  the  agreement  of 
the  29th  October,  1888,  "  the  full  price  for  which  he  the  said 
William  Alison  the  elder  is  to  pay.''  The  plaintiff  in  his  evidence 
admitted  that  he  was  not  aware  of  this  clause  until  the  year  1886, 
about  twelve  months  after  his  father's  death;  that  his  father 
never  mentioned  any  such  intention  to  him ;  and  that  his  attention 
was  first  drawn  to  the  clause  by  Mr.  Peele,  the  accountant  of  the 
firm,  when  they  were  trying  to  float  the  stations  into  a  company. 
Moreover  the  books  of  account  of  the  partnership  appear  to  be 
kept  on  the  basis  of  the  firm's  liability  to  pay  the  purchase  money. 
This  case  was  very  fully  and  ably  argued  before  me, 
and  in  the  course  of  taking  the  evidence  it  was  contended 
that  the  words  were  ambiguous  and  that  I  ought  to  admit  evidence 
shewing  the  intention  of  the  testator.  I  rejected  such  evidence, 
as  I  could  not  see  that  the  words  in  themselves  were  ambiguoas, 
and  that  it  was  only  when  read  in  the  light   of    surrounding 


VO  L.  XL]  CASES  IN  EQXnTY.  81 

circnmstances  that  any  difficulty  arose  in  interpretrag  tlie  words.        ^^^' 
Taken  in  connection  with  the  context  they  appear  to  me  to  be  a      Alison 
promise  or  representation  by  the  testator  that  he  would  pay  the      almon. 
whole  of  the  purchase  money,  so  that  the  plaintiff's  share  in  the     qj  ^g^ 
capital  should  be  free  from  liability  in  respect  thereof.     The 
main   lines  of  the  argument  were — 1st.  That  this  was  not  a 
voluntary  agreement^  but  a*  covenant  for  value.     2nd.  That  if  it 
was  voluntary,  the  covenant  was  complete,  and  that  thereupon 
the  Court  would  enforce  it.     And  it  was  further  contended  for 
the  defendants   that  the  way  in  which  the  accounts  of   the 
partnership  were  kept,  and  the  whole  course  of  dealing  between 
the  parties,  shewed  that  any  agreement  on  the  part  of  the  testator 
to  pay  the  purchase  money  was  abandoned  and  a  new  agreement 
substituted. 

Upon  the  first  point  I  am  clearly  of  opinion  that  this  promise 
or  undertaking  on  the  part  of  the  testator  was  purely  voluntary, 
and  that  no  consideration  for  such  promise  moved  from  the 
plaintiff.  The  consideration  in  the  deed  is  expressed  to  be  in 
pursuance  of  the  desire  of  the  testator  that  Canonbar  should  form 
part  of  the  partnership  capital,  and  in  consideration  of  natura^ 
love  and  affection.  The  two  Alisons  were  already  in  partnership, 
which  was  to  be  continued  under  the  new  agreement,  and 
although  there  is  a  covenant  on  the  part  of  the  plaintiff  to  devote 
his  whole  time,  attention,  and  skill  to  the  management  of  the 
said  partnership  concern,  the  assignment  of  Canonbar  does  not 
purport  to  be  in  consideration  of  such  covenant,  still  less  does 
ach  covenant  purport  to  be  the  consideration  for  bringing 
Canonbar  into  the  partnership  free  of  debt.  Again  it  is 
impossible  that  the  promise  by  the  testator  could  have  been  the 
consideration  on  the  part  of  the  plaintiff  for  any  part  of  the 
agreement,  because  the  plaintiff  admits  that  he  was  not  aware  of 
tliis  clause  until  1886,  and  that  his  father  never  mentioned  it  to 
bim  in  his  lifetime.  Now  although  a  Court  of  equity  will  enforce 
a  voluntary  bond  or  covenant  by  A.  to  pay  a  sum  of  money  to  B., 
or  a  voluntary  trust,  if  the  trust  is  perfected,  it  will  not  lend  its 
aid  to  perfect  or  complete  a  volunubry  covenant  or  trust.  In 
Fletcher  v.  Fletcher  (20)  Sir  James  Wigram,  V.O.,  clearly  lays 

(20)  4^  Hare,  67. 
W.S.W.B.,  Vol.  XI.,  Eq.  F 
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^^^'  down  this  distinction.  He  says — "  I  referred  to  the  case  of  a 
Alison  volunteer  by  specialty  claiming  payment  out  of  assets^  and  to  the 
Alisoit.  <^<^8e  of  one  claiming  under  a  voluntary  trusty  where  a  fund  has 
CJ.  Bq.  ^®®^  transferred.  The  rule  against  relief  to  volunteers  cannot, 
I  conceive^  in  a  case  like  that  before  me,  be  stated  higher  than 
this — that  a  Court  of  equity  will  not,  in  favour  of  a  volunteer, 
give  to  a  deed  any  effect  beyond  what  the  law  will  give  to  it 
But  if  the  author  of  the  deed  has  subjected  himself  to  a  liabiliiy 
at  law,  and  the  legal  liability  comes  regularly  to  be  enforced  in 
equity,  as  in  the  case  before  referred  to,  the  observation  that 
the  claimant  is  a  volunteer  is  of  no  value  in  favour  of  those  who 
represent  the  author  of  the  deed."  Again  in  Kehewich  v.  Manning 
(21)  Lord  Justice  Knight  Bruce  says,  at  p.  187,  '^  For  as  upon  one 
hand  it  is  on  legal  and  equitable  principles,  we  apprehend,  clear 
that  a  person  sui  juris,  acting  freely,  fairly,  and  with  sufficient 
knowledge,  ought  to  have  and  has  it  in  his  power  to  make  in  a 
binding  and  effectual  manner  a  voluntary  gift  of  any  part  of  his 
property,  whether  capable  or  incapable  of  manual  delivery, 
whether  in  possession  or  reversionary,  and  howsoever  circum- 
stanced, so,  on  the  other  hand,  it  is  as  clear  generally,  if  not 
universally,  that  a  gratuitously  expressed  intention,  a  promise 
merely  voluntary,  or,  to  use  a  familiar  phrase,  nudum  pcLctum,  does 
not  (the  matter  resting  there)  bind  legally  or  equitably.  I  have 
been  speaking  of  transactions  without  any  sealed  writing.  Bat 
though  it  is  true  that  in  cases  where  such  an  intention,  such  a 
promise,  is  expressed  in  a  deed,  it  may  bind  generally  at  law  as 
a  covenant,  by  reason  of  the  light  in  which  the  particular  kind 
of  instrument  called  a  deed  is  regarded  at  law,  yet  in  eqaity, 
where  at  least  the  covenantor  is  living,  or  where  specific 
performance  of  such  a  covenant  is  sought,  it  stands  scarcely  or 
not  at  all  on  a  better  footing  than  if  it  were  contained  in  an 
instrument  unsealed."  In  the  present  case  the  promise  is  not 
to  pay  to  the  plaintiff,  but  to  Brown,  the  full  price  for  Ganonbar, 
and  the  only  way  the  plaintiff  could  get  the  benefit  of  that 
promise  would  be  by  implying  a  covenant  to  indemnify  him 
against  having  to  pay  any  part  of  the  purchase  money  out  of  his 
share  in  the  partnership.  That  is  not  a  complete  gift  or  a  perfect 
(21)  1  D.  M.  A  G.  176. 


V  OL.  XL]  OASES  IN  EQIHTT.  g 

trnst,  such  as  the  Court  could  enforce.  But  tbongh  a  voluntary  ^^^' 
promise  is  not  binding  and  cannot  be  enforced,  "tbe  matter  Alison 
resting  there/*  as  Lord  Justice  Knight  Bruce  expresses  it,  yet  if,  Alibok. 
on  the  faith  of  such  voluntary  promise,  a  person  has  been  induced  q j  ^^ 
to  incur  a  liability,  a  Court  of  equity  will  compel  the  person 
making  the  promise  to  fulfil  it,  upon  the  principle  laid  down 
in  Hammersley  v.  De  Biel  (22).  In  the  judgment  of  Lord 
Oottenham,  L.C.,  this  principle  is  thus  expressed : — "  A  repre- 
sentation, made  by  one  party  for  the  purpose  of  influencing  the 
conduct  of  the  other  party  and  acted  on  by  him,  will  in  general 
be  sufficient  to  entitle  him  to  the  assistance  of  this  Court  for  the 
purpose  of  realising  such  representation.''  This  distinction  is 
clearly  pointed  out  in  Orosbie  v.  M'Doual  (23).  In  that  case 
William  Crosbie  being  desirous  of  buying  a  house  for  one 
Margaret  Carmichael  instructed  his  agent  Riley  to  look  out  for 
a  house  for  her.  Crosbie  approved  of  the  house  that  was  chosen 
and  agreed  to  pay  the  purchase  money  in  instalments,  but  the 
house  was  conveyed  to  Margaret  Carmichael.  On  the  death  of 
Crosbie,  leaving  part  of  the  purchase  money  unpaid,  Margaret 
Carmichael  sought  to  have  the  balance  of  the  purchase  money 
paid  out  of  the  testator's  estate.  In  his  judgment  Lord  Ershine, 
L.C.,  says,  "  If  one  man  says  to  another  he  will  give  him  lOOOZ. 
to  purchase  a  house,  and  actually  pays  part,  tfiat  is  a  mere 
voluntary  promise,  nudum  pactum,  not  the  foundation  of  an 
action.  But  put  the  case  of  a  declaration,  stating  a  promise,  in 
consideration  that  the  plaintiff  would  agree  for  the  purchase  of 
a  house,  and  leaving  her  own  residence  would  go  and  reside  in 
that  house,  and  execute  the  conveyance,  and  that  the  plaintiff 
did  accordingly  at  the  special  instance  of  the  defendant  make 
the  purchase,  change  her  residence,  and  that  she  had  been 
obliged  to  pay  the  money  under  the  contract,  and  the  defendant 
refused  to  perform  his  promise,  would  that  be  ntidum  pactitm, 
where  one  party  does  not  merely  pay  but  does  some  act  like 
the  consideration  under  the  head  of  contract  in  the  civil  law 
facio  ut  facias?''  And  again  at  p.  159  he  says,  "  The  engage- 
ment between  them  was  that  the  testator  having  originally  made 
the  purchase,  and  engaged  to  pay  the  money  to  Brown,  directed 
(22)  12  CI.  &  F.  45.  (23)  18  Yes.  148. 
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^^^-  the  conveyance  to  be  made  in  Mrs.  GarmichaePs  name,  wKich 
Alison  she  executed  upon  the  faith  that  he  woald  deliver  her  from  the 
Alison,  payment  of  the  money  and  performance  of  the  covenants.  That 
O.J.  Eq.  ^o^™s  &  consideration  at  law.  .  .  .  The  principle  of 
htw  upon  these  actions  is  that  though  upon  a  mere  volaatary 
promise  an  action  does  not  lie^  yet  if  one  man  binds  himself  to 
pay  and  does  pay  money  in  consequence  of  an  obligation 
undertaken  by  another^  the  one  has  money  which  in  equity  and 
conscience  ought  to  be  the  money  of  the  other^  and  that  is  not 
nudum  pactum.**  This  case  was  followed  in  Skidmare  v.  Bradford 
(24) .  There  Jacob  Bradford  expressed  his  intention  of  purchasing 
a  warehouse  for  his  nephew  Gdward  Bradford,  and  paid  lOOOL 
in  part  payment  of  the  purchase  money,  but  directed  the  receipt 
and  the  contract  to  be  made  out  in  the  name  of  his  nephew.  At 
the  request  of  Jacob  Bradford  the  nephew  signed  the  contract 
Before  the  whole  of  the  purchase  money  was  paid  Jacob  Bradford 
died,  and  the  nephew  came  in  under  an  administration  decree  to 
prove  against  the  estate  of  the  testator  for  the  unpaid  balance  of 
the  purchase  money.  Sir  John  Stuart,  V.C.,  said,  "  If  Edward 
Bradford  were  a  mere  volunteer  there  is  no  principle  on  which 
he  would  be  entitled  to  come  to  this  Court  to  have  the  testator's 
intended  act  of  bounty  completed  and  the  balance  of  thepnrchaae 
money  paid  out  of  the  assets.  But  if  on  the  faith  of  the  testator's 
representations  he  has  involved  himself  in  any  liability,  or  has 
incurred  any  obligation,  he  cannot  be  regarded  as  a  volunteer, 
and  if  so  the  testator's  assets  are  liable  to  make  good  the 
representation  on  the  faith  of  which  the  nephew  has  entered  into 
this  contract."  The  promise  or  undertaking  to  pay  the  pnrohaae 
money  in  these  cases,  is  similar  to  the  promise  in  the  case  heiore 
me  to  "  pay  the  full  price  "  for  Canon  bar.  This  promise  to  pay, 
standing  alone,  was  held  to  be  nudurrt  pactum,  and  not  enforceable 
at  law  or  in  equity,  but  because  on  the  faith  of  the  promise  the 
person  benefited  undertook  liability  in  respect  of  the  purchase 
money,  the  estate  of  the  person  who  made  the  promise  was  held 
liable.  So  in  this  case,  if  the  plaintiff  had  rendered  himself 
liable  for  the  payment  of  the  purchase  money,  on  the  faith  of  this 
promise,  the  testator's  assets  would  be  liable  to  make  good  the 

(24)  L.R.  8  E<).  184. 
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promise.  But  as  the  plaintiff  was  not  aware  of  the  promise  ^^^- 
when  he  joined  in  the  liabilities  in  respect  of  the  purchase  money^  Alison 
he  could  not  have  incurred  those  liabilities  on  the  faith  of  the  alison. 
promise.  There  was  therefore  no  such  promise  or  representation  q  j  g 
made  ''for  the  purpose  of  influencing  the  conduct  of  the  other  partj^ 
and  acted  on  by  him/'  as  would  entitle  the  plaintiff  to  the 
assistance  of  the  Court  for  the  purpose  of  realising  such 
representation.  It  was  argued  that  as  the  plaintiff  had  executed 
the  deed  of  the  29th  October,  1880^  he  must  be  taken  to  have 
been  aware  of  its  contents.  No  doubt  a  person  who  has  executed 
a  deed  cannot  get  rid  of  any  burden  or  liability  imposed  by  the 
deed  on  the  ground  that  he  was  not  aware  of  its  contents^ 
but  this  principle  cannot  apply  to  a  promise  of  which  in  fact 
he  was  not  aware^  so  as  to  enable  him  to  say  that  on  the  faith  of 
that  promise  he  incurred  a  liability.  This  view  of  the  case 
renders  it  unnecessary  for  me  to  consider  at  any  length  the 
question  so  much  debated  before  me  as  to  whether  the  mode  of 
keeping  the  accounts  of  the  partnership  and  the  other  dealings 
of  the  testator  and  the  plaintiff  do  not  shew  that  such  promise  or 
agreement  was  abandoned  and  a  new  agreement  substituted.  If 
the  plaintiff  was^  as  he  admits^  unaware  of  this  promise^  the  fact 
of  the  partnership  books  being  kept  on  the  footing  of  the  firm's 
liability  for  the  payment  of  the  purchase  money  for  Ganonbar 
would  be  no  evidence  of  an  intention  on  his  part  to  abandon  the 
promise  and  substitute  a  new  agreement^  but  it  might  be  evidence 
that  the  testator  either  did  not  put  this  construction  on  the 
words,  or  else  that  he  intended  to  abandon  his  undertaking. 
But  if  the  plaintiff  is  to  be  held  to  have  been  aware  of  the 
promise  by  reason  of  his  having  executed  the  deed,  then  no  doubt 
the  mode  in  which  the  accounts  have  been  kept  and  the 
transactions  between  the  partners  may  be  evidence  of  a  new 
agreement  in  substitution  for  the  former  one.  In  Oeddea  v. 
Wallace  (25)  the  Lord  Chancellor  in  delivering  the  judgment  of 
the  House  of  Lords  says,  "  The  law,  as  I  apprehend,  is  that  the 
transactions  of  partners  are  always  to  be  looked  at,  in  order  that 
you  may  determine  between  them,  even  against  the  written 
articles,  what  clauses  in  those  articles  will  not  bind  them,  provided 

(25)  2  Bligfb  270. 
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^^^'  those  transactions  afford  a  higher  probability^  amoanting  almost 
Alison  to  demousfcration/'  In  Pilling  v.  Pilling  (26)  a  &ther  took  two 
Alison.  ^^  ^^^  ^^^^  ^^^^  partnership  under  articles  which  provided  that 
O.J.  Eq.  ^^^  capital  should  remain  the  separate  property  of  the  father. 
Daring  ten  years  the  accounts  of  the  partnership  were  kept  as  if 
the  capital  belonged  to  the  three  partners  equally^  and  each 
partner  was  credited  with  interest  on  the  capital  standing  to  his 
credit  at  the  beginning  of  the  year^  and  the  profits  were  divided 
accordingly.  The  Court  held  that  the  mode  of  keeping  the 
accounts  shewed  that  a  new  and  altered  agreement  was  come  to 
between  them,  and  the  assets  of  the  firm  were  held  to  belong 
equally  to  each  of  the  partners.  Lord  Justice  Turner  says  :— 
*'  The  question  here  is,  not  what  was  the  meaning  of  the  articles, 
but  whether  upon  the  facts  of  the  case  it  ought  not  to  be 
considered  that  a  new  and  altered  agreement  was  come  to 
between  the  parties."  However,  I  do  not  rest  my  decision  upon 
this  ground.  I  hold,  that  taking  the  words  of  the  promise  in 
their  primary  meaning,  in  the  sense  most  favourable  to  the 
plaintiff,  and  relying  on  the  admission  by  the  plaintiff  that  he  was 
not  aware  of  this  promise  until  1886,  the  promise  was  without 
consideration,  and  therefore  the  plaintiff  is  not  entitled  in  a 
Court  of  equity  to  have  the  testator's  intended  act  of  bounty 
completed.  For  these  reasons  I  dismiss  the  plaintiff's  claim 
with  costs. 

Solicitors  for  the  plaintiff  :  Macnamara  Sf  Norton, 

Solicitors  for  the  defendant  Vivian  :  Bradley  ^  Son. 

Solicitors  for  the  other  defendants  :  Holdeworth  ^  Evans. 
(26)  8  D.  J.  A  S.  168. 
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LUPTON  AND  0THXB8  V,  ELLIOTT  akd  Otbmbb, 

Settlement — Rule  againet  perpetuities — Qift  to  a  elau — Eemainder  per  etirpee, 

J.L.  granted  and  released  certain  real  estate  to  trustees  to  hold  the  same  to  •4J''*>^  S. 
he  use  of  J.L.  for  life,  after  his  death  to  the  use  of  M.L.,  his  wife,  for  life, 
after  the  death  of  the  surrivor  to  the  use  of  all  and  eTerj  their  child  or  children  ^<^*^^  J* 
begotten  or  to  be  begotten  for  life,  "  and  from  and  immediatelj  after  the  decease 
of  the  said  child  or  children  then  to  the  several  and  respectiye  issue  of  the  child 
or  children  lawfully  begotten,  to  be  equally  divided  between  and  amongst  them 
severallj  and  respectively ;  if  more  than  one  share  and  share  alike  as  tenants  in 
common  and  of  the  several  and  respective  heirs  of  all  and  every  the  iesue  lawfully 
begotten  of  all  and  every  such  child  or  children  begotten  or  to  be  begotten  of  the 
said  J.L.  on  the  body  of  the  said  M.L.,  his  then  wife ;  and  if  there  should  be  but 
one  child  as  issue  lawfully  begotten  to  the  child  or  children  begotten  or  to  be 
begotten  of  the  said  J.L.  on  the  body  of  the  said  M.L.,  then  to  the  use  of  such  only 
issue  and  bis  or  her  heirs,  and  in  default  of  such  issue  to  the  use  of  the  said  J.L., 
his  heirs  and  assigns  for  ever."  J.L.  died,  leaving  five  children,  of  whom  one  was 
bom  after  the  date  of  the  settlement.  Held,  that  the  issue  of  that  child  was 
debarred  from  taking  by  the  rule  against  perpetuities,  but  that  this  rule  had  no 
application  to  the  issue  of  the  other  children,  as  the  issue  of  the  children  took  per 
etifpee,  and  not  per  capita. 

Short  cause. 

A.  H.  8imp9on  for  the  plaintiffs. 

Lingen,  for  some  of  the  defendants. 

Our,  adv.  vuU. 
On  April  8th, 

ManninOj  J.  By  a  post-nuptial  settlement  dated  29th  October, 
1835,  John  Lupton  granted  and  released  certain  real  estate 
therein  described  to  a  trustee  to  hold  the  same  to  the  use  of 
the  settlor  for  life  and  (omitting  the  interposition  of  an  estate 
in  the  trustee  to  preserve  contingent  remainders  from  time  to  time) 
after  his  death  to  the  use  of  Mary  Lupton,  the  settlor's  wife,  for 
life,  and  after  the  death  of  the  survivor  to  the  use  of  "  all  and 
every  or  such  one  child  or  children,  whether  male  or  female,  of 
the  body  of  the  said  John  Lupton  on  the  body  of  Mary  his  wife 
begotten  or  to  be  begotten,"  for  such  estate  and  interests  as  the 
settlor  should  by  deed  or  will  appoint,  aud  in  defiult  (as 
happened)  to  the  use  of  the  said  trustee  and  his  heirs  for  the  use 
of  "  all  and  every  the  child  or  children  whether  male  or  female  of 
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^^^'  the  said  John  Lupton  on  the  body  of  the  said  Mary  his  wife 
LupTOH  begotten  or  to  be  begotten  during  his  her  or  their  nataral  lives 
Elliott.  *^  ^®  equally  divided  amongst  them  if  more  than  one  share  and 
Manning  J.  s^*^®  alike  as  tenants  in  common  and  if  there  shonld  be  but  one 
such  child  then  to  the  use  of  such  only  child  during  its  nataral 
life  and  from  and  immediately  after  the  decease  of  the  said  child 
or  children  then  to  the  several  and  respective  issue  of  the  child 
or  children  lawfully  begotten  to  be  equally  divided  between  and 
amongst  them  severally  and  respectively  if  more  than  one 
share  and  share  alike  as  tenants  in  common  and  of  the  several 
and  respective  heirs  of  all  and  every  the  issue  lawfully  begotten 
of  all  and  every  such  child  or  children  begotten  or  to  be  begotten 
of  the  said  John  Lupton  the  elder  on  the  body  of  the  said  Mary 
his  then  wife  and  if  there  should  be  but  one  child  as  issue 
lawfully  begotten  to  the  child  or  children  begotten  or  to  be 
begotten  of  the  said  John  Lupton  the  elder  upon  the  body  of 
the  said  Mary  his  then  wife  then  to  the  use  of  such  only  issue 
and  his  or  her  heirs  and  in  default  of  such  issue  to  the  use  of 
the  said  John  Lupton  his  heirs  and  assigns  for  ever/'  At  the 
date  of  the  settlement  the  settlor  and  his  said  wife  had  foor 
children^  but  a  fifths  James^  was  subsequently  bom.  The  settlor 
died  prior  to  1861,  so  that  any  real  estate  as  to  which  he  might 
have  died  intestate  passed  to  his  eldest  son  John  as  heir-at-law. 
The  settlor,  his  wife,  and  all  their  children  are  dead,  and  this 
suit  is  brought  by  some  of  the  representatives  of  John  Lupton 
the  younger  against  the  representatives  of  the  other  children  of 
the  settlor  to  have  it  declared  that  the  gift  over  after  the  life 
estate  of  the  children  of  the  settlor  and  his  wife  is  void  as  an 
infringement  of  what  is  known  as  the  rule  against  perpetuities. 
Some  of  the  defendants  are  in  the  same  interest  as  the  plaintiffs, 
for  whom  Mr.  A.  H.  Simpson  appeared,  but  Mr.  Linga^ 
represented  three  of  the  defendants  who  contend  that  the 
limitation  was  good  at  all  events  as  to  four-fifths,  that  is  excluding 
the  interest  of  James  Lupton,  the  youngest  sod,  who  was  bom 
after  the  date  of  the  settlement.  For  these  defendants  it  was 
contended  that  each  child  of  the  settlor  took  (in  the  events  which 
happened)  an  estate  for  life  in  one  undivided  fifth  share,  and 
that  in  the  case  of  the  four  children  bom  before  the  date  of  the 
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settlement,  each  such  one-fifth  vested  at  once  on  the  death  of  the        i^^- 
parent  stock  in  his  or  her  children,  and  that  infringement  of  the     Lupton 
rnle  was  then  avoided.     It  is  of  course  admitted  on   all   sides     blliott. 
that  the  gift  for  life   was  perfectly  good,   as  there  was  no   juanninffj. 
possibility  of  any  child  being  born  except  during  the  legal  period, 
and  it  was  also  conceded  by  Mr.  Lingen  that  the  children  of 
James  could  not  take,  as  they  were  the  children  of  a  child  who 
was  not  in  being  at  the  date  of  the  settlement,  but  Mr.  Simpson 
contended  that  the  g^ft  could  not  be  severed,  and,  being  to  a 
class,  some  of  which  could  not  be  ascertained  during  the  legal 
period,  the  whole  gift  must  fail,  as  laid  down  by  Sir  Wm.  Orant 
in  Leake  v.  Robineon  (1)  and  a  host  of  cases  down  to  Pearks  v. 
Moseley  (2). 

The  case  seems  to  me  to  turn  on  the  question  whether  the 
grandchildren  of  the  settlor  took  as  a  class,  or  whether  they  were 
divided  into  as  many  classes  as  there  were  children  of  the  settlor, 
becanse  it  is  only  in  the  latter  case  that  the  limitation  can  stand. 
In  the  former  case  the  4th  rnle  laid  down  by  Page-Wood,  V.C., 
in  Oattlin  v.  Brown  (8)  would  be  infringed,  as  the  possible 
children  of  James  would  be  included  in  the  class  and  their  share 
could  not  vest  during  a  life  in  being  at  the  settlement  because 
James  was  not  then  in  existence,  and  the  incapacity  of  one  of 
the  class  would  exclude  those  who  were  capable. 

It  is  necessary  therefore  to  consider  what  is  meant  by  the 
term  *'  class,'*  and  that  is  clearly  stated  by  Kennedy,  V.O.,  in 
Knapping  v.  Tomlinson  (4),  i.e.,  that  "  a  class  is  constituted  not 
with  reference  to  what  is  the  natural  class  but  with  reference  to 
what  is  the  gift — that  is  to  whom  the  gift  is  made  of  a  separate 
independent  property.*'  If  therefore  we  find  a  distinct  and 
specified  gift  to  each  of  the  children  of  the  settlor  and  a  gift  over 
of  that  interest  to  his  or  her  children,  then  such  children  form  a 
distinct  legal  class  referable  to  that  particular  gift,  and  it 
matters  not  that  the  gift  over  of  the  interest  of  one  of  the  children 
cannot  stand.  If  then  in  this  case  the  grandchildren  of  the 
settlor  take  per  stirpes  it  seems  to  me  to  come  within  the  5th  rule 
of   construction  given  by  Page-  Wood^V.C,  in  Cattlin  v.  Brown  (8), 

(1)  2  Mer.  363.  (3)  11  Hare  p.  872. 

(2)  l.B.  6  App.  Cases  714.  (4)  84  L.J.  Ch.  p.  8. 
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^^^'       "  where  there  is  a  gift  or  devise  of  a  given  sum  of  money  or 
LuPTOH     property  to  each  member  of  a  class,  and  the  gift  to  each  is  wholly 
Elliott,     independent  of  the  same  or  similar  gift  to  every  other  member  of 
Manning  J.   *''^®  ^^^^  ^^^^  Cannot  be  augmented  or  diminished  whatever  be  the 
number  of  the  other  members,  then  the  gift  may  be  good  to  those 
within  the  limits  allowed  by  law,"  and  I  cannot  distinguish  this 
from  Oattlinv.  Brown  (3),  and  Knapping y.  Tomlinsan  (4).  Look- 
ing at  the  words  of  the  gift  over  in  favour  of  grandchildi-en,  it  is  of 
course  impossible  to  say  that  the  construction  is  absolutely  clear. 
The  last  words  prima  facie  would  seem  to  indicate  that  there  would 
be  no  ultimate  gift  over  to  the  settlor  so  long  as  there  was  one 
child  as  issue  of  the  child  or  children  of  the  settlor,  which  would 
be  fatal  to  the  stirpital  construction,  which  would  require  a  gift 
over  to  the  settlor  of  the  share  of  each  stirps  as  it  &iled.     If, 
however,  these    words    are    controlled    by    the   earlier   words, 
'^ several  and  respective  issue  of  the  child  or  children"  of  the 
settlor,  as  I  think  they  must  be,  then  it  seems  to  me  that  the 
stirpital  construction  must  prevail,  for  not  only  would  those  words 
be  mere  surplusage  (on  any  other  view)  but  the  word  ''respective'* 
before  issue  has  been  held  in  Davis  v.  Bennett  (5)  to  be  equivalent 
to  ''  several  relative  issue  "  and  require  a  division  per  stirpes  and 
not  per  capita,  and  in  Pearce  v.  Edmeades  (6)  the  same  principle 
was  admitted ;  and  here  we  find  the  word  *'  several "  as  well  as 
respective,^'  which  of  course  strengthens  the  position  contended 
for  by  Mr.  Idngen.     The  difficulty  has  I  think  been  induced  by 
the  verbosity  of  the  draftsman,  and  I  read  the  limitations  as 
follows — after  the  death  of  the  said  child  or  children  then  to  the 
respective  issue  of  the  said  child  or  children  share  and  share  alike 
as  tenants  in  common,  their  respective  heirs  and  assigns,  and  if 
there  should  be  only  one  child  as  issue  of  such  child  or  children 
respectively  then  to  such  one  child,  and  if  none  then  over  to  the 
settlor.     The  only  word  I  have  introduced  which  is  not  in  the 
deed   is  the  one   word  "respectively"    after   ''such  child  or 
children."     That  is  exactly  what  was  done  by  the  late  Master  of 
the  Bolk  in  Wills  v.  Wills  (7)  and  by  Lord  Justice  Knight-Bruce 
in  Arraijo  v.  Mellish  (8),  and  it  follows  the  canon  of  construction 

(6)  4  Dig.  F.  A  J.  827.  (7)  L.B.  90  £q.  842. 

(6)  8  T.  &  C.  Ex.  246.  (8)  1  De  G.  4  Sm.  865. 
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that  u  meaning  is  to  be  assigned  to  every  word  if  possible  by  ^^^' 
placing  a  meaning  on  doubtful  words  so  as  to  make  them  consistent  Lupton 
with  a  prior  clear  limitation  and  not  in  conflict  therewith.  In  Elliott. 
Abrey  v.  Newman  (9)  the  distinction  drawn  by  Lord  Bomilly  jfannin^J, 
between  that  case  and  Arrow  v.  Mellish  (8)  can  only  be  supported  by 
treating  the  grandchildren  as  taking  as  purchasers,  which  is 
certainly  not  the  case  here,  and  if  not  then  I  prefer  to  follow  Sir  G. 
Jessell  and  Lord  Justice  Knight-Bruce.  Pearce  v.  Edmeades  (10) 
is  distinguishable  on  the  ground  that  the  Lord  Chief  Baron  then 
held  that  none  of  the  children  of  the  tenants  for  life  were  to  take 
except  those  who  survived  both  parents,  principally  on  the  ground 
that  there  were  no  words  of  division  in  the  gift  to  the  children. 
Here  beyond  all  question  there  are  words  of  division  in  the 
original  gift  to  the  grandchildren,  and  their  interests  vest  on 
their  birth  and  there  can  be  no  divesting,  and  the  gift  to  an  only 
child  (even  adopting  Mr.  Simpson^a  construction)  is  only  in  case 
all  the  parents  but  one  die  without  ever  having  had  any  children. 
I  must  therefore  hold  that  John  Lupton  the  younger,  Nancy 
Elliott,  William  Lupton,  Mary  Lupton,  and  James  Lupton,  the 
children  of  the  settlor,  took  each  for  life  one  undivided  fifth  share 
in  the  settled  property  with  remainder  to  their  respective 
children  per  stirpesy  and  that  on  the  death  of  James  Lupton  and 
of  Mary  Lupton  without  issue  the  two-fifths  given  to  them  for 
life  passed  on  the  intestacy  of  the  settlor  to  his  heir  at  law,  John 
Lupton  the  younger,  and  under  his  will  to  his  children,  so  that 
the  children  of  John  Lupton  the  younger  take  three-fifths  and 
the  children  of  Nancy  Elliott  and  William  Lupton  take  each 
one-fifth  of  the  settled  property.  As  it  is,  I  understand,  intended 
to  seek  for  a  sale  in  lieu  of  partition^  I  will  if  desired  give  leave 
to  amend  the  statement  of  claim  for  that  purpose ;  and  upon 
proper  affidavits  I  can  then  make  a  declaration  as  to  all  parties 
being  before  the  Court  based  upon  my  decision  herein,  and  the 
decree  for  the  sale  can  be  made  at  once.  Costs  of  all  parties  out 
of  the  estate  as  between  solicitor  and  client. 

Solicitors  for  the  plaintiffs  :  Norton  8f  Oo, 

Solicitor  for  the  defendants  :  BoUn. 
(9)  16  Beav.  481.  (10)  3  Y.  &  C.  246. 
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BICKETSON  V.  BABBOUB. 

Practice  ^Mefuial  of  defendant  to  cannf   oat  decree — Suit  to  compel  specif 
_         J  performance  of  decree  made  informer  suit. 

Stephen  J.  Bj  contract,  dated  October  7th,  1879,  the  defendant  agreed  to  sell  certain 
F^^  J  ^^^  ^^  ^^^  plaintiff.  Part  of  these  lands  consisted  of  a  selection  hj  D.W., 
who,  while  an  infant,  transferred  to  his  father,  B.W.,  who  transferred 
to  the  defendant.  D.W.  came  of  age  in  1881,  but  defendant  took  no  itepsio 
obtain  a  second  transfer,  and  in  1882  the  pUintiff  instituted  a  snit  for  the 
specific  performance  of  the  agpreement  of  October  7th,  1879.  In  April,  18S3,  a 
decree  was  made  in  that  suit  by  which  the  defendant  was  ordered  to  specificaBy 
perform  the  agreement,  and  to  execute  and  procure  the  ezecotion  of  all  proper 
and  necessary  conveyances  and  transfers,  so  as  to  Test  in  the  plaintiff  a  good 
title  to  D.W.*s  selection,  such  conveyances  and  transfers  to  be  settled  by  the 
Master  In  case  the  parties  differed  about  the  same.  The  defendant  refused  to 
obey  this  decree,  and  the  plaintiff  obtained  a  transfer  of  ttae  selection  direct 
from  D.W.  on  payment  to  B.W.  of  a  sum  of  4602.,  being  the  purchase  money 
due  from  the  defendant  to  B.W.  in  respect  of  the  selection.  The  Lands 
Department  refused  to  register  this  transfer,  and  the  plaintiff  brought  this  suit 
praying  for  a  declaration  that  he  was  entitled  to  deduct  the  460/.  from  the 
original  purchase  money,  that  on  payment  of  the  balance  he  was  entitled 
to  D.W.'s  selection  as  against  the  defendant,  that  the  conveyances  by 
D.W.  and  B.W.  during  the  infancy  of  D.W.  were  void,  and  that  the  plaintiff 
was  entitled  to  have  the  transfer  to  him  by  D.W.  registered  in  the  books  of 
the  Lands  Department. 

Heldf  overruling  DeffeU,  J.,  that  this  suit  was  substantially  different  from  the 
former  one,  and  the  relief  asked' in  it  independent  of  the  relief  thiit  could  have 
been  obtained  under  the  former  decree. 

Thb  facts  of  this  case^  as  set  out  in  the  statement  of  claim^ 
were  as  follows  : — 

The  plaiDtifE  had,  on  October  7th,  1879,  agreed  to  purchase  from 
the  defendant  certain  lands,  including  a  piece  known  as  ^'D. 
Williamson's  selection,' '  subject  to  a  reference  to  arbitration  for  iha 
purpose  of  investigating  the  defendant's  title,  and  setfling  the 
amount  of  purchase  money.  As  a  result  of  the  reference,  the  arbi- 
trators on  June  22nd,  1880,  found  that  th  e  defendant  had  or  ooald 
obtain  a  good  legal  title  in  fee  simple,  conditional  on  oertain 
payments  to  the  Government,  to  the  lands  in  question,  including 
D.  Williamson's  selection,  and  ordered  that  upon  the  defendant 
conveying  to  the  plaintiff  the  said  lands^  so  as  to  give  the  plaintiff 
a  good  title  conditional  upon  paying  the  amouai  doe  to  the 
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Government  on  the   lands,  the  defendant  should  pay  to   the        ^^^- 
plaintiff  the  sum  of  2L  10«.  per  acre.      In  pursuance  of  this    Rickrtson 
award  the  defendant  transferred  all  the  lands  to  the  plaintiff,     Bajbboub. 
with  the  exception  of  D.  Williamson's  selection,  to  which  the 
defendant  could  not  make  a  title,  as  D.  Williamson  was  an  infant. 
D.  Williamson  afterwards,  while  still  an  infant,  transferred  his 
selection  to  his  father,  R.  Williamson,  who  transferred  to  the 
defendant.     D.  Williamson  came  of  age  in  1881,  but  the  defen- 
dant took  no  steps  to  obtain  a  second  transfer  to  him,  and  in 
May,  1882,  a  suit  for  specific  performance  was  instituted  by  the 
plaintiff,  in  which  it  was  ordered  by  decree,  dated   April  3rd, 
1883,    that    the    defendant    should    specifically    perform    the 
contract  of  October  7th,  1879,  that  for  that  purpose  he  should 
execnte  and  procure  the  execution  of  all  proper  and  necessary 
conveyances  and  transfers  so  as  to  vest  in  the  plaintiff  a  good 
legal  title  to  D.  Williamson's  selection,  and  so  that  the  plaintiff 
should  be  entitled,  upon  payment  by  him  of  15«.  per  acre  due 
to  the  Government  thereon,  to  receive  a  grant  of  the  said  land 
in    fee   simple  absolute   frojn   the   Government,   and   that  the 
plaintiff  should  on  or  before  the  signing  of  the  said  conveyances 
or  transfers  pay  to  the  defendant  the  sum  of  480Z.,  such  convey- 
ances or  transfers  to  be  settled  by  the  Master  in  Equity  in  case 
the  parties  differed  about  the  same.     In   consideration  of  the 
transfer  from  B.  Williamson,  the  defendant  had  made  and  delivered 
to  him  a  promissory  note  for  270Z.,  dated  June  13th,  1880,  and 
payable  at  sight.    After  D.  Williamson  attained  his  majority,  B. 
Williamson  repeatedly  offered  to  procure  a  transfer  of  the  selection 
from  him  to  the  defendant,  but  the  defendant  refused  to  accept  it 
or  to  pay  the  promissory  note,  and  therefore,  in  March,  1885,  the 
plaintiff  arranged  with  the  Williamsons  that  the  son  should  transfer 
the  selection  to  him  and  that  he  should  pay  the  father  460Z.,  being 
the  amount  of  the  promissory  note  and  interest.    This  was  done, 
bat  the  Lands  Department  refused  to  register  the  transfer,  as 
the  defendant  had  previously  registered  his  transfer  from  B. 
Williamson.     The  plaintiff  claimed — 

1.  That  it  might  be  declared  that  on  payment  by  the  plaintiff 
to  the  defendant  of  the  sum  of  twenty  pounds  or  such  other  mxm 
US  in  equity  might  be  payable  to  the  defendant  in  respect  of  the 
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^^^'  said  sum  of  four  handred  and  eighty  pounds^  the  plaintiff  is 
BicKBTsoN  entitled  to  "  D.  Williamson's  selecfcion/'  as  against  the  defendant. 
Babboub.  ^*  "^^^^  ^^  might  be  declared  that  the  transfer,  dated  the 
fourteenth  day  of  July,  one  thousand  eight  hundred  and 
seventy-nine,  by  David  Williamson  to  Robert  FoulA 
Williamson,  and  the  transfer  dated  the  twenty-eighth  day  of 
June,  one  thousand  eight  hundred  and  eighty,  by  the  said 
Robert  Foulds  Williamson  to  the  defendant,  were  respectively 
void,  and  that  the  plaintiff  was  entitled  to  have  the  transfer 
dated  the  fourteenth  day  of  March,  one  thousand  eight  hundred 
and  eighty-eight,  by  the  said  David  Williamson  to  the  plaintiff, 
registered  in  the  books  of  the  Department  of  Lands. 

3.  That  the  defendant  might  be  restrained  by  injunction  from 
transferring  or  in  any  way  dealing  with  the  said  selection. 

Deffell,  J.,  dismissed  the  suit  on  the  ground  that  the  relief 
sought  might  have  been  obtained  under  the  decree  of  April,  1888. 

The  plaintiff  appealed. 

Salomons,  Q.O.,  and  Walker,  for  the  appellant.  By  the 
decree  in  the  previous  suit  the  defendant  was  to  execnte 
a  transfer  of  these  lands,  and  the  plaintiff  was  to  pay  him 
480Z. ;  the  plaintiff  paid  off  460Z.,  for  the  purchaser  has 
always  a  right  to  pay  off  encumbrances  and  deduct  the  amount 
from  the  purchase-money,  and  now  brings  this  suit.  The  equity 
on  which  we  found  this  suit  has  arisen  since  that  decree ;  the 
two  suits  are  in  fact  distinct,  for  the  declaration  which  we  now 
ask  could  not  possibly  have  been  granted  in  the  former  suit. 
We  have  the  land  now,  and  what  we  want  is  to  have  the  transfer 
registered  as  required  by  the  Transfer  of  Conditional  Purchases 
Act  (repealed  and  re-enacted  by  the  Land  Act  of  1884). 

A.  H.  Simpson  for  the  defendant.  This  is  an  abuse  by  the 
plaintiff  of  the  process  of  the  Court  in  instituting  a  new  suit 
which  discloses  no  fresh  equity  for  the  purpose  of  obtaining  a 
relief  which  he  could  have  got  under  the  old  decree,  llnder  the 
old  decree  the  plaintiff  might  have  prepared  a  transfer  and  have 
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had  the  defendaot's  title  iDvestigated  before  the  Master,  and  then        ^^^- 
if  his  title  appeared  insufficient  the  defendant  would  have  been    Rickitson 
ordered  to  get  in  the  outstanding  interest,  or  else  the  plaintiff    Babboub. 
might  have  taken  what  title  the  defendant  could  give  him  with  a 
deduction  of  the  purchase-money.     This  is  in  effect  a  suit  for 
specific  performance  of  a  detail  of  which  performance  might  have 
been  ordered  under  the  old  decree.     The  declaration  for  which 
the   plaintiff  prays  could,  if  necessary,  have  been  obtained  in 
the  old  suit. 

Walker,  in  reply.  The  decree  does  not  direct  a  reference  to 
the  Master  on  the  question  of  title.  We  could  not  proceed  under 
the  suit,  because  the  defendant  has  no  title,  and  refuses  to  get  one. 

Sib  Gkobob  Innes,  J.  It  appears  that  in  the  Court  below  this 
suit  was  dismissed  on  the  ground  that  the  institution  of  the  suit 
was  a  violation  of  the  maxim  nemo  in  eadem  causa  his  vexari  debet. 
We  are  of  opinion  that  the  principle  of  this  maxim  extends  not 
only  to  what  is  directly  comprised  within  the  terms  of  a  previous 
adjudication,  but  to  anything  that  was  incidentally  included  in 
the  decision  of  any  previous  suit,  and  if  we  thought  that  this 
suit  was  covered,  though  indirectly,  by  the  previous  decree,  we 
should  dismiss  this  appeal.  It  is  necessary  to  look  at  the  facts 
to  see  whether  or  not  this  is  the  case.  It  appears  that  at  a 
period  considerably  anterior  to  the  date  of  the  earlier  decree  the 
defendant  had  claimed  to  be  entitled  to  certain  selections,  and 
amongst  them  to  the  selection  which  is  the  subject  matter  of 
these  proceedings.  Then  in  the  month  of  October,  1879,  the 
plaintiff  and  defendant  entered  into  an  agreement  about  these 
selections,  and  subsequently,  disputes  having  arisen,  the  matter 
was  referred  to  arbitration  and  an  award  was  made,  which, 
however,  was  shortly  afterwards  remitted  to  the  arbitrators  for 
re-consideration,  and  then  on  June  22nd,  1880,  the  arbitrators 
issued  an  amended  award,  which  was  complied  with  by  the 
defendant,  except  as  regards  the  particular  selection  now  in  dispute. 
On  some  day  prior  to  April  3rd,  1883,  a  suit  was  instituted  by 
the  plaintiff  against  the  defendant,  and  as  set  out  in  paragraph  11 
of  the  statement  of  claim  a  decree  was  made  by  which  it  was 
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1890.       ordered   tliat    the  defendant  should  specifically    perform  tlie 
RicKBTBON   agreement  of  October  7th^  1879^  and  that  for  such  purpose  he 
Babboub.    s^iould  execute   and  procure   the  execution  of  all  proper  and 
Innes  j'     necoBsary  conveyances  and  transfers  so  as  to  vest  in  the  plaintiff 
a  good  legal  title  to  D.  Williamson^s  selection,  and  so  that  the 
plaintiff  should  be  entitled   upon  payment  by  him  of  fifteen 
shillings  per  acre  due  to  the  Government  thereon,  to  receive  a 
grant  of  the  said  land  in  fee  simple  absolute  from  the  Govern- 
ment, and  that  the  plaintiff  should,  on  or  before  the  signing  of 
the  said  conveyance  or  transfer,  pay  to  the  defendant  the  sum  of 
four  hundred  and  eighty  pounds.      The  only  reference  to  ike 
Master   was    that   the  conveyances  or  transfers   were   to  be 
settled  by  him  in  case  the  parties  differed  about  the  same. 
The  date  of  the  decree  is  April  8rd,  1883,  and  D.  Williamson 
was  then  of  age ;  he,  however,  had  while  an  infant  transferred 
to  his  father,  who  transferred  to  the  defendant  in  consideration 
of    a    promissory    note    made  by   the   defendant,    who  then 
registered  the  transfer  in  the  Lands  Department.     Paragraph 
14  of  the  statement  of  claim  says: — ^During  the  years  1882, 
1883,  and   1884,  and   after   the  said   David   Williamson  had 
attained    his    majority,   the    said    Robert   Foulds   Williamson 
repeatedly  offered,  and  he  again  offered  in   the  year  1836,  to 
procure  a  transfer  of  the  said  selection  from  the  said  David 
Williamson  to  the  defeodant,  and  so  procure  for  the  defendant  a 
good  legal  title  thereto,  but  the  defendant  has  always  refused  or 
neglected  to  accept  such  transfer  or  to  pay  the  said  promissorj 
note,  notwithstanding  that  the  plaintiff  has  several  times  siuoe 
the  date  of  the  said  decree  applied  to  the  defendant  to  procure  a 
proper  transfer  to   him   of   the    said    selection.     Under  these 
circumstances,  the  plaintiff  being  unable  to  procure  from  the 
defendant  the  transfer  which  the  latter  was  ordered  to  execute 
by  the  decree,  went  direct  to  the  Williamsons  and  procured  a 
transfer  from  them,  paying  at  the  same  time  460/.,  that  being 
the  amount  of  the  promissory  note  with  interest.     The  plaintiff 
then  took   the  transfer   to   the   Lands   Office,  but  the  officials 
refused  to  register  it  because  the  defendant  was  already  registered 
as  transferee,  and  they  consequently  looked  upon  the  matter  as  a 
case  of  rival  claims.     Then  comes  the  present  soitj  which,  it  is 
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alleged^  is  an  abuse  of  the  process  of  the  Court,  inasmach  as  the  ^^^* 
relief  now  prayed  could  have  been  obtained  under  the  decree  in  Biokstson 
the  former  suit.  The  practical  efEect  of  the  defendant's  objection  babboub. 
is  to  put  the  suit  before  us  as  though  on  demurrer,  and  it  seems  j^^^^  j 
to  us  that  the  claim  is  not  demurrable,  for  it  distinctly  discloses 
an  equity,  and,  apart  from  paragraph  11,  one  which  entitles  the 
plaintifF  to  relief.  Now  paragraph  1 1  does  not  in  our  view  put 
the  plaintiff  out  of  Court.  The  plaintiff  in  this  suit  asks  for 
relief  substantially  different  from  the  prayer  of  the  former  suit 
and  from  anything  that  he  could  get  under  the  decree  in  that 
suit.  A  new  state  of  circumstances  has  been  brought  about, 
not  through  the  wrongful  act  of  the  plaintiff,  but  through  the 
exercise  by  the  plaintiff  of  his  undoubted  rights  and  through  the 
refusal  by  the  defendant  to  comply  with  the  decree.  The  defendant 
was  manifestly  in  default,  and  it  seems  to  us  that  under  the 
circumstances  disclosed  in  the  statement  of  claim  the  plaintiff 
was  justified  in  paying  off  the  promissory  note  and  in  filing  this 
claim,  which,  as  I  have  said  before,  appears  to  us  substantially 
different  from  that  in  the  former  suit  and  independent  of  the 
relief  granted  by  the  former  decree.  We  desire  to  add  that  we 
doubt  very  much  whether  the  matters  now  relied  upon  by  the 
plaintiff  could  have  been  brought  before  the  Master  under  the 
old  decree,  and  even  if  they  could  we  think  that  that  course 
would  be  more  expensive  and  attended  with  greater  difficulty 
than  that  which  has  been  adopted  by  the  plaintiff.  However, 
the  consideration  of  expense  does  not  influence  our  decision, 
which  rests  upon  the  fact  that  the  relief  now  sought  is  different 
from  anything  that  could  have  been  obtained  under  the  old  decree. 

Stephen  and  Postbe,  JJ.,  concurred. 

Appeal  allowed  with  costs.  Decree 
reversed,  with  costs  of  argument. 

Solicitor  for  appellant :  De  Lissa. 

SoUcitors  for  respondent :  Abbott  8f  Allen. 
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1890.         AUSTRALIAN    CO-OPERATIVE    FRUIT    EXPORTING.    PRESERVING 
AND  COOL  STORING  COMPANY  LIMITED  and  RIGG  v.  LONDON 


^^^^  ^®-  CHARTERED  BANK  OP  AUSTRALIA. 

C.J.  Eq.  ^^^  ^  '^^ — Prior  verbal  agreement — Act  of  bankruptcy — Company — Liquidation. 
A  bill  of  sale  given  in  pursuance  of  a  prior  agreement  dates  back  to  that  agree- 
ment, unless  it  be  shewn  that  the  bill  of  sale  was  postponed  with  the  intention  of 
giving  the  debtor  a  fictitious  credit  with  other  creditors.  It  is  not  sufficient  to 
shew  that  at  the  time  the  bill  of  sale  was  executed  the  person  giving  it  was  in 
insolvent  circumstances. 

Thk  plaiatiSs  in  this  suit  prayed  for  a  declaration  that  a  certain 
bill  of  sale  was  void  against  the  plaintiff  Rigg,  the  liquidator  of 
the  company^  and  for  an  order  that  the  defendants  should  repay 
to  the  liquidator  all  moneys  realised  thereunder.  The  date  of 
the  bill  of  sale^  which  covered  all  the  stock  in  trade  of  the 
company  and  also  the  unpaid  calls^  was  September  7th^  1888 ;  a 
resolution  for  the  winding-up  of  the  company  was  passed  on 
November  5th,  and  the  plaintiff  Bigg  appointed  liquidator,  and 
subsequently,  by  order  dated  10th  May,  1889,  it  was  directed  that 
the  winding-tip  should  be  continued  under  the  supervision  of  the 
Court.  The  plaintiff  Rigg  sold  the  stock  in  trade  covered  by  the 
bill  of  sale  by  direction  of  the  defendants,  who  kept  the  proceeds 
in  reduction  of  the  debt  due  to  them  from  the  company.  The 
plaintiff  Rigg  submitted  that  this  had  the  effect  of  undoly 
preferring  the  defendants  to  the  other  creditors  of  the  company, 
that  at  the  time  of  the  execution  of  the  bill  of  sale  the  company 
was  in  fact  insolvent,  and  that  the  execution  of  the  bill  of  sale 
was  in  itself  an  act  of  bankruptcy,  as  being  a  charge  on  the 
property  of  the  company  which  constituted  a  fraudulent  preference 
in  the  event  of  the  company  being  wound-up.  It  was  admitted 
by  the  defendants  that  the  bill  of  sale  was  ultra  vires  the 
directors  as  regards  the  unpaid  calls,  and,  therefore,  did  not  in 
that  respect  bind  the  company. 

It  appeared  from  the  evidence  that  the  company  began  to  deal 
with  the  bank  in  November,  1887,  but  that  there  was  no  over- 
draft until  January,  1888,  when  there  was  an  overdraft  for  a 
small  amount  not  covered  by  any  security.  On  February  25th 
the  bank  manager  wrote  to  the  manager  of  the  company  calling 
his  attention  to  the  overdraft,  and  on  March  6th  a  meeting  of  the 
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directors  was  held,  at  which  the  following  resolution  was  passed  :        ^^^' 
— ''  Resolved,  that  the  board  shall  offer  the  bank,  in  considera-  Australian 
tion   of  an   overdraft   of   3000Z.,   any   legal   security  over    the  tivb  Pbuit 
company's  assets  ";   and  on  the  same  day  the  manager  of  the   ^^^^ 
company   wrote   to    the    bank    to   that    effect.     The   directors  «. 

afterwards  went  to  the  bank  and  agreed  with  Booty,  the  Ohabtkkkd 
bank  manager,  to  give  a  bill  of  sale  over  the  assets  of  the  j^^gT^^L. 
company  to  secure  an  overdraft  of  3000Z.  Booty  had  a  written 
form  of  guarantee  in  his  hand,  and  said  that  the  directors  had 
better  sign  that  form,  as  '^  the  bill  of  sale  would  be  a  more  difficult 
matter  to  prepare,  and  could  be  signed  when  the  bank  wished,  at 
any  time  after/'  The  directors  signed,  but  there  was  evidence 
that  some  of  them  only  consented  to  do  so  on  the  express  under- 
standing that  the  bank  would  proceed  under  the  bill  of  sale  before 
taking  action  against  them  personally  on  the  guarantee.  Subse- 
quently the  overdraft  was  increased  to  60002.,  and  as  the  bank 
wanted  additional  security  the  directors  signed  a  fresh  guarantee 
for  6000i.,  and  two  of  them,  when  signing,  distinctly  said  to  the 
bank  manager  that  they  only  did  so  upon  condition  that  the 
bank  would  first  realise  under  the  bill  of  sale.  The  overdraft 
was  afterwards  increased  beyond  6000Z.,  and  the  manager  of 
the  company  deposed  to  the  following  conversation  with  Booty 
in  the  early  part  of  August : — "  Booty  said  we  were  going  too  fast, 
and  we  must  see  about  executing  the  bill  of  sale ;  he  was  getting 
frightened.  I  said  I  would  see  the  other  directors  about  it.'* 
Consequently,  on  August  24th,  instructions  were  given  to  prepare 
the  bill  of  sale,  and  on  September  7th  it  was  executed.  It 
included  the  unpaid  calls  and  all  the  property  of  the  company, 
except  the  book  debts.  The  resolution  for  winding-up  was 
confirmed  on  November  23rd,  1888.  In  the  course  of  the  evidence 
it  was  proved  that  the  directors  were  guaranteeing  the  bank 
against  the  costs  of  the  suit. 

Evidence  was  given  for  the  purpose  of  shewing  that  the  company 
was  in  fact  insolvent  on  September  7th,  1888,  but,  as  will  be  seen 
from  the  judgment,  this  was  not  material  to  the  decision. 

Walker  and  Davies,  for  the  plaintiffs.  Where  a  person  seeks 
to  shew  that  a  deed  was  executed  in  pursuance  of  a  previous 

aa 


100  CASES  IN  EQUITY.  [N.  8.  W.  K. 

^^^'        agreement^  and  a  considerable  time  has  elapsed  between  the 

Australian  alleged  agreement  and  the  execution  of  the  deed^  the  person 

TiYB  Fbui't  Betting  up  the  previous  agreement  must  account  for  the  delay : 

Co^^^Qo   JSb  parte  Fisher  {I),  Ex  parte  Burton  (2),  Ex  parte  Kilner  (3). 

».  Here  six  months  elapsed^  and  the  defendants  give  no  explanation 

London  .  . ,      ,  , 

Chabtebid  or  the  delay. 
Bank  of 

A,  H.  Simpson  and  Lingen,  for  the  defendants.     This  bill  of 

sale  does  not  include  the  whole  of  the  company's  assets ;  the  calls 

did  not  pass,  and  it  does  not  include  book  debts.     Even  if  there 

were  no  previous  agreement,  the  bill  of  sale  would  be  good;  it 

was  not  a  fraudulent  preference,  for  there  is  plenty  of  evidence  of 

pressure,  and  it  was  not  made  in  "  contemplation  of  bankruptcy," 

which  has  been  explained  as  such  a  hopeless  state  of  things  that 

no  reasonable   man  could  hope  to  extricate   himself.     But  the 

evidence  in  support  of  the   agreement  is  clear  ;    the  delay  is 

sufficiently  explained,  and  there  is  nothing  to  excite  a  suspicion 

that  it  was  due  to  a   desire   to    bolster  up  the  credit  of  the 

company — the  defendants  were  almost  the  only  creditors,  and 

therefore  there  was  nothing  to  be  gained  by  non-registration. 

They  referred   to   Ex  parte   Kilner   (3),   Ex  parte   Izzard   (4), 

Ex  parte  Hauxwell  (5) . 

Walker y  in  reply. 

Owen,  J.  In  this  case  the  liquidator  of  the  plaintiff  company 
is  seeking  to  set  aside  a  bill  of  sale  granted  by  the  company  to 
the  defendants  on  September  7th,  1888.  It  appears  that  on 
November  5th,  1888,  at  an  extraordinary  general  meeting  of  the 
shareholders^  a  resolution  was  passed  that  the  company  should 
be  voluntarily  wound-up,  and  this  resolution  was  confirmed  on 
November  23rd.  It  is  clear  law  that  when  two  resolutions  of 
this  kind  are  passed  by  a  company,  the  date  of  the  winding-up  is 
fixed  by  the  date  of  the  meeting  confirming  the  resolution;  so 
that  the  date  of  the  winding-up  of  the  plaintiff  company  must  be 
taken  to  be  November  23rd.     Subsequently  an  application  was 

(l)7Ch.  686.  (4)9Ch.27l. 

(2)  18  Ch.  D.  102.  (5)  23  Ch.  D.  626. 

(8)  13  Ch.  D.  245. 
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made  to  the  Court  for  a  compulsory  winding-up,  and  on  May        ^^^ 
10th,  1889,  the  Court  ordered   that   the  voluntary  winding-up  Austealtan 
should  be  carried  out  under  the  supervision  of  the  Court.     The  ^^^  Fetjit 
bill  of  sale  is  dated  September  7th,  1888,  but  the  defendants,  in  ^o  Trioo 
their   statement  of  defence,  set  up   that  it  was  executed  in         v. 
pursuance  of  a  prior  agreement,  which  the  parties  had  come  to  Chabtbbkd 
in  the  month  of  March  of  the  same  year.     T  am  satisfied,  on  the  ^^^^  ®' 
evidence,  that  there  was  such  a  prior  agreement,  on,  I  think,      c'lv 
March  20th,  and  therefore  the  date  of  the  bill  of  sale  will  be  not 
that  which  it  bears  on  the  face  of  it,  but  the  date  of  the  previous 
agreement. 

There  is  no  difficulty  in  determining  the  law  governing  cases 
of  this  kind  ;  the  difficulty  lies  in  applying  the  principles  which 
are  laid  down  in  the  cases  to  which  I  shall  presently  refer.  In 
the  first  place,  it  has  been  decided  that,  where  a  security  has 
been  given  in  pursuance  of  a  previous  promise,  the  security  is  to 
date  back  to  the  promise.  That  was  held  in  Mercer  v.  Peterson 
(6).  In  that  case  Kelly ,  C.B.,  after  saying  that  his  brother, 
Martin,  had  referred  him  to  an  authority,  continues: — "But 
really  no  authority  is  wanted  in  support  of  the  proposition  that 
if  there  be  on  a  certain  day  ...  a  hona  fide  agreement, 
founded  on  a  good  consideration  for  the  subsequent  giving  of  a 
bill  of  sale;  and  if  that  bill  be  afterwards  given  accordingly, 
then  when  thus  given  it  has  a  retrospective  effect,  and  must  be 
considered  as  having  been  made  on  the  day  on  which  the 
agreement  was  entered  into."  Upon  that  priuciple  the  Court 
has  engrafted  an  exception,  which  is  explained  in  Ex  parte  Fisher 
(7).  There  Mellish,  L.J.,  in  delivering  the  judgment  of  the 
Court,  said : — "  There  is  also  evidence  from  which  we  infer  that 
it  was  understood  between  the  bankrupt  and  Mr.  Wells,  from 
the  commencement  of  the  advances,  that  a  bill  of  sale  was  to  be 
given,  if  required,  by  Mr.  Wells;  though  for  the  purpose  of 
protecting  Mr.  Ash's  credit  in  the  meantime,  the  givin;^  of  the 
bill  of  sale  was  purposely  postponed  until  he  was  unable  to  go 
on,  and  was  in  a  state  of  insolvency."  Then,  at  a  subsequent 
part  of  the  judgment,  he  says : — "  Although  we  do  not  dispute 
the  rule  that  when  a  sum  of  money  is  advanced  on  the  faith  of 
(6)  hJBL.  2  Ex.  804.  (7)  7  Oh.  686. 
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^^^'        a  promise  that  a  bill  of  sale  shall  be  given,  such  sum  is  to  be 
AuBTBALZAN  treated  as  a  present  advance  on  the  security  of  a  bill  of  sale,  we 
TivB  Fruit  ^^  °^*  think  this  rule  will  protect  transactions  where  the  giving 
C^&^R*"^   of  the  bill  of  sale  is  purposely  postponed  until  the  trader  is  in  a 
r.  state  of  insolvency,  in  order  to  prevent  the  destruction  of  his 

Chabtbbbd  credit,  which  would  result  from  registering  a  bill  of  sale.  We 
AuBTBA^'  think  that  such  a  postponement  is  evidence  of  an  intention  to 
commit  an  actual  fraud  against  the  general  creditors."  The 
evidence  referred  to  is  set  out  at  p.  639.  J.  Ash  stated  in  his 
examination,  "  that  from  the  very  beginning  of  the  transaction 
he  was  anxious  to  execute  a  bill  of  sale  at  once  to  Wells,  bnt 
that  Wells  said  that  if  he  gave  a  bill  of  sale  it  would  cripple 
him."  Thus,  the  exception  to  which  I  have  referred  is  this— if 
the  giving  of  the  bill  of  sale  is  purposely  postponed  in  order  to 
maintain  the  credit  of  the  debtor,  the  previous  promise  will  not 
support  it ;  but  the  person  who  seeks  to  set  aside  the  bill  of  sale 
must  establish  that  there  was  a  deliberate  and  intentional 
postponement,  with  a  view,  as  it  is  put  in  some  of  the  other 
cases,  of  enabling  the  debtor  to  obtain  a  fictitious  credit  from 
his  other  creditors.  That,  of  course,  is  a  question  of  fact,  and 
must  be  determined  from  the  circumstances  of  the  particular 
case;  and  the  question  here  is  whether  I  am  satisfied  on  the 
evidence  that  there  was  such  a  deliberate  postponement,  for  the 
purpose  of  enabling  the  company  to  maintain  its  credit. 
Although  the  circumstances  of  the  other  cases  are  different 
from  those  now  before  me,  I  think  it  will  be  as  well  to  refer 
briefly  to  them  before  dealing  with  the  facts  of  the  present 
case.  The  case  which  seems  to  follow  Eic  parte  Fisher  (7)  most 
closely  is  Ex  parte  Kilner  (8).  In  that  case  the  debtor  was 
about  to  commence  business,  and,  having  no  capital,  applied  to 
his  uncle  and  mother,  executor  and  executrix  of  his  father's 
wiir,  to  advance  him  359/.  out  of  his  father's  estate.  The  uncle 
consented  to  this  on  the  terms  of  the  following  agreement, 
which  was  signed  by  the  debtor  and  his  mother : — "  Received,  the 
sum  of  359  Z.,  and  we  respectively  undertake  to  execute  a 
mortgage  of  our  respective  interests,  under  the  will  of  J.B.  (the 
father),  for  securing  the  said  sum  of  3592.  and  interest  thereon, 

(8)  13Ch.D.246. 


C.J.  Eq. 
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from  this  date,  after  the  rate  of  5  per  cent,  per  annum,  and  if        ^^^' 

required  by  James  B.  (the  uncle),  the  undersigned,  J.T.B.  (the  Australian 

debtor),  €hall  further  secure  the  said  359Z.  and  interest  upon  the  Tj^^pRu^i 

stock-in-trade,  fixtures  and  efEects  now,  or  for  the  time  beincr.   Exporting 

'  ®'    Co.  &Biaa 

in,    upon,    or    belonging    to   the    shop    of    the   said   J.T.B."  v. 

That  was  an  undertaking  to  give  a  bill  of  sale,  ^'  if  required,"  and  Chabtbbbd 
in  their  judgment  the  Lords  Justices  refer  to  the  fact  that  the  ^^^^  ^' 
promise  was  not  absolute,  but  conditional  on  the  bill  of  sale  being 
required.  Baggalay,  L. J.,  referring  to  the  principle  laid  down  in 
Ex  parte  Fisher  (7),  says: — ^Now,  I  think  it  clear  from  the 
way  in  which  the  principle  is  enunciated  by  Lord  Justice  Mellish, 
that  it  must  be  for  the  Court  in  each  case  that  comes  before  it  to 
take  into  consideration  all  the  surrounding  circumstances,  and  to 
see  whether,  having  regard  to  those  circumstances,  there  is 
evidence  of  an  intention  to  commit  an  actual  fraud  against  the 
general  body  of  creditors."  Then  he  mentions  two  cases,  to  which 
I  will  refer  presently,  and  continues,  dealing  with  the  evidence 
then  before  the  Court,  '*  In  the  present  case  we  have  got  this  fact, 
a  promise  that,  if  required  by  James  Barker,  the  debtor  will 
further  secure  the  359Z.  and  interest  upon  the  stock-in-trade,  &o., 
at  the  place  where  he  was  then  carrying  on  business.  There  is 
no  absolute  promise  that  the  assignment  is  to  be  made,  but  only 
a  promise  that  it  is  to  be  made  if  required.  I  will  assume  that 
James  Barker  made  the  application  for  the  bill  of  sale.  What 
were  the  surrounding  circumstances  ?  A  man  carrying  on  busi- 
ness gets  into  difficulties  and  borrows  a  sum  of  money,  agreeing 
to  give  a  bill  of  sale  over  his  property,  bat  not  until  such  time  as 
for  his  own  protection  the  person  having  the  power  to  require  it 
should  think  it  necessary  to  do  so.  It  was  postponed  for  the 
protection  of  the  trader.  If  it  had  been  given  at  an  earlier  period 
the  debtor's  credit  would  have  been  ruined  by  the  registration  of 
the  bill  of  sale."  He  therefore  relies  upon  the  fact  thai;  the 
promise  was  conditional  on  the  application  of  the  creditor  to  have 
the  bill  of  sale  executed.  Then  Thssiger,  L.  J.,  says : — ''  Even 
though  the  agreement  standing  by  itself,  or  the  fact  that  the  bill 
of  sale  was  only  called  for  when  the  debtor  was  in  a  state  of 
insolvency  standing  by  itself  would  not  necessarily  lead  to  that 
inference,  yet,  patting  the  two  together,  and  coupling  them  with 
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1890.  the  fact  that  no  explanation  is  given  why  the  execution  of  the 
Australian  bill  of  sale  was  delayed^  I  come  to  the  conclusion  that  it  was 
tivb^F^Vt  <i^l*y6<J  for  the  very  reason  which  it  was  held  in  Ex  parte  Fisher 

ExpoBTiNo    (7)  would  invalidate  a  bill  of  sale."     Then  there  are  two  other 
Co.  &  Bigg  . 

r.  cases  in  which  the  Court  under  the  particular  circumstances  held 

Chartibbbd  *^*^>  though  there  was  a  considerable  delay,  still  there,  was  no 
Banc  of  evidence  of  any  intention  to  postpone  the  sal^  for  the  purpose  of 
bolstering  up  the  debtor's  credit  :  Ex  parte  King  (9)  and 
Ex  parte  Izzard  (4).  In  Ex  parte  King  (9),  Mellish,  L.J.,  who 
delivered  the  judgment  of  the  Court  in  Ex  parte  Fisher  (7),  said : 
— "  In  Ex  parte  Fisher  (7)  we  qualified  this  rule  "  (that  ia  the 
rule  that  the  bill  of  sale  dates  back  to  the  promise)  .  •  • 
''by  deciding  that  where  the  bill  of  sale  is  purposely 
postponed  till  the  circumstances  of  the  debtor  become 
hopeless^  the  antecedent  agreement  will  not  support  it." 
Then  Baggalay,  L.J.,  referring  to  Ex  parte  Fisher  (7),  says,  *'I 
think  that  nothing  was  further  from  the  intention  of  the  Court 
there  than  to  throw  any  doubt  on  Mercer  v.  Peterson  (6),  and 
you  must  have  circumstances  like  those  of  Ex  parte  Fisher  (7) 
before  you  come  to  the  conclusion  that  giving  the  bill  of  sale  was 
fraudulently  postponed.'*  And  Mellor,  J.,  after  expressing  his 
approval  of  Ex  parte  Fisher  (7),  goes  on  to  say  that  in  the  case 
then  before  the  Court  there  was  no  such  intention  as  there  had 
been  in  that  case.  The  next  case  in  which  the  Court  held  the 
security  valid  was  Ex  parte  Izzard  (4).  There  there  was  an 
interval  of  three  years  between  the  promise  and  the  execution  of 
the  bill  of  sale,  and  the  promise  was  to  give  the  bill  of  sale  on 
demand,  and  the  Court,  after  going  very  fully  into  the  facts  of  the 
case,  came  to  the. conclusion  that  there  was  nothing  to  shew  any 
intentional  postponement  for  the  purpose  of  maintaining  the 
credit  of  the  debtor.  It  is  clear,  therefore,  that  in  each  case 
it  is  a  question  of  fact  for  the  Court  to  determine  whether  there 
has  been  such  an  intentional  postponement  as  to  invalidate  the 
security.  Of  course  the  intention  need  not  be  expressed,  it 
may  be  gathered  from  the  circumstances ;  in  this  case 
there  is  no  evidence  of  any  expressed  intention  on  the  part 
either  of  the  company,  of  the  bank  or  of  the  directors,  but  Mr. 

(9)  2  Ch.  D.  266. 
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Walker    argued    that    I    must  from   a    cousideration    of    the        ^^^- 
circumstauces  come  to  the  conclusion  that  there  was  such  an  Australiah 
intention.     The  first  thing  to  be  considered  is  the  nature  of  the  xi7b  E'aaiT 
agreement  of  March  20th.      It  appears  thab  the  company  began   c"&*k1to 
to   deal  with  the  bank  in  November,  1837,  but   there  was  no  »• 

overdraft  until  January,  1833,  when  there  was  an  overdraft  for  a  Cha.bt«md 
small  amoant  not  covered  by  any  security.  Then  on  February  ^ustraua. 
25th  the  manager  of  the  bank  wrote  to  the  manager  of  the  ^  j  j, 
company  calling  attention  to  the  overdraft,  which  seems 
to  be  the  first  application  by  the  bank  for  some  security 
to  cover  their  advances.  On  March  6th  a  meeting  of  the 
directors  was  held,  at  which  the  following  resolution  was 
passed : — '^  Resolved,  that  the  board  shall  offar  the  bank  in 
consideration  of  an  overdraft  of  3000Z.  any  legal  security  over 
the  company's  assets.'*  Now,  that  is  the  only  security  which  is 
offered  by  the  company  to  the  bi>nk  ;  it  is  an  unconditional  ofEer 
to  give  an  immediate  security  over  the  company's  assets.  On  the 
same  day  the  manager  of  the  company  wrote  the  bank  this 
letter : — •'  A.t  a  meeting  of  our  board  held  to-day  the  following 
resolution  was  passed,  viz.,  that  the  directors  sign  a  letter  to  the 
company's  bankers  to  the  effect  that  a  cash  credit  of  3000!. 
being  required  for  the  company's  operations,  they  will  in  any 
legal  way  pledge  the  company's  assets,  consisting  of  plant 
costing  about  800Z.,  canned  fruits  and  jams,  &o.*'  It  is 
clear  from  that  letter,  also,  that  there  was  an  unconditional 
immediate  offer  of  a  bill  of  sale  over  the  company's  plant  and 
stock-in-trade  for  the  purpose  of  securing  the  overdraft  of  3000Z. 
which  the  bank  was  asked  to  allow  them.  I  will  refer  now  to 
the  evidence  of  Moore ;  he  was  managing  director  at  the  time, 
and  he  says,  '^  We  told  Booty  that  we  were  authorised  to  get  an 
advance  on  the  security  of  the  assets.  Booty  acquiesced.  We 
entered  into  negotiations;  he  said  we  would  have  to  give 
security ;  we  agreed  with  him  that  we  would  give  a  bill 
of  sale  over  the  assets  ^of  the  company."  Then,  when 
the  directors  went  to  the  bank  and  signed  the  guarantee,  it 
appears  that  they  had  a  further  conversation  with  Booty,  who 
had  a  printed  form  of  guarantee,  and  said  that  they  had  better 
sign  that  form— ''the  bill  of  sale  would  be  a  more  difficult 
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^^^'        TDatter  to  prepare,  and  could  be  signed  when  the  bank  wished  at 

Australian  any  time  after."     In   fact,   the  bank  who   had   been  making 

TivB  Peuit  advances  without  security,  were  now  anxious  to  obtain  security 

Co^&^Rioa   ^^*^^^*'  delay,  and,  therefore,  the  manager  got  the  directors  to 

V.  sign  the  guarantee,  saying  that  the  bill  of  sale  would  take  some 

Ohartkbbd  t™e  to  prepare,  and  could  be  signed  afterwards  at  any  time  the 

AuotSalia.   ^*°^  wished.     That,  then,  is  the  explanation  of  the  postpone- 

0 J  Ea       °^®^t  ^^  *^©  ^^^^  oi  sale.     So  far,  therefore,  there  is  nothing  to 

shew  that  the  bill  of  sale  was  postponed  with   any  idea  of 

maintaining  the  company's  credit.   Then,  when  the  overdraft  was 

increased  to  6000Z.,  the  bank  wanted  additional  security,  and  tbe 

directors  signed  a  fresh  guarantee  for  6000Z.,  and  two  of  them, 

when  signing,  said  to  the  bank  manager  that  they  only  did  so 

upon  condition  that  the  bank  would  first  proceed  under  the  bill 

of  sale.     Very  much  the  same  seems  to  have  been  stated  when 

the  first  guarantee  was  signed,  but  on  the  secon^  occasion  Inglis 

and  Hutchinson  distinctly  said  so.     That  appears  to  me  to  be 

some  evidence  that  the  bill  of  sale  was  treated  not  as  having 

been  postponed,  but  as  being  already  an  existent  security;  the 

directors  treat  it  in  that  light,  and  the  bank  manager  seems 

to  acquiesce. 

There  is  another  circumstance  in  this  case  which  seems  to  me 
to  distinguish  it  widely  from  Ex  parte  Fisher  (7).  In  Ex  parte 
Fisher  (7),  and,  indeed,  all  the  other  cases,  the  bill  of  sale  was 
given  to  one  particular  creditor,  who  made  a  single  and  sometimes 
a  small  advance,  while  in  this  case  the  creditor  is  the  bank,  who 
were  really  carrying  on  the  business  of  the  company.  In  the 
other  cases  I  can  readily  understand  that  the  nou-registration  of 
the  bill  of  sale  would  give  the  debtor  credit  with  other  creditors, 
but  in  this  case  the  whole  of  the  funds  were  being  provided  by 
the  bank,  and  so  long  as  the  bank  would  honour  their  cheqnes 
the  credit  of  the  company  would  be  good,  and,  therefore,  there 
would  be  no  object  in  keeping  back  the  bill  of  sale ;  in  fact,  it 
would  be  an  advantage  to  the  bank  to  have  it  registered,  since 
they  would  thereby  be  placed  in  a  stronger  position,  and  would, 
consequently,  be  more  likely  to  honour  the  company's  cheques- 
The  delay  in  giving  the  bill  of  sale  may  further  be  explained  by 
the  fact  that  so  long  as  the  bank  overdraft  was  within  the  limit, 
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and  the  bank  had  the  guarantee  of  the  directors,  there  was  no        ^^^' 
particular  reason  to  hurry  about  the  bill  of  sale  ;  and  that  seems  Australiah 
to  have  been  the  case,  because  so  long  as  the  overdraft  was  under   TiTsFRriT 
6000Z.  the  bank  said  nothing  about  it,  but  as  soon  as  it  exceeded   Sj^^J'^ 
6000Z.  the  bank  wrote  to  the  company  on  July  6th,  and  after  that  p. 

letter,  in  the  early  part  of  August,  Moore  says  he  had  the  following  Chartbekd 
conversation  with  Booty  : — ''  Booty  said  we  were  going  too  fast,   ^^b^balia. 
and  WA  must  see  about  executing  the  bill  of  sale ;  he  was  getting      n  j  ^ 
frightened.      I  said  I  would  see  the  other  directors  about  it/' 
That  is,  the  company  had  exceeded  their  limit,  and  the  bank  were 
getting   frightened,    that   they  were    going   too   fast,   and   so 
demanded   their   security;    consequently,  on  the  24th  August 
instructions  were  given  to  prepare  the  bill  of  sale,  and  on  September 
7th  it  was  executed.    Taking  all  these  circumstances  together,  I 
cannot  see  any  evidence  of  what,  according  to  all  the  authorities, 
must  be  proved  to  bring  the  case  within  Ex  parte  Fisher  (7) — 
that  is,  a  deliberate  intention  to  postpone  the  bill  of  sale  in  order 
to  bolster  up  the  credit  of  the  debtor,  amounting  to  actual  fraud. 
No  doubt  there  is  in  all  these  cases,  where  considerable  delay  has 
occurred,  an  amount  of  suspicion,  and  I  confess  that  in  the  course 
of  this  case  my  mind  has  fluctuated,  but  having  given  the  case 
the  best  attention  I  can,  I  cannot  see  that  there  is  evidence  of 
any  such  intention.     The  only  circumstance  that  suggests  any- 
thing of  the  sort  is  the  delay,  and  that  I  think  can  be  fairly 
accounted  for  in  view  of  the  position  which  the  bank  occupied 
towards  the  company.     Prom  the  view  that  I  have  taken  of  the 
case,  the  question  of  the  solvency  of  the  company  on  September 
7th  is  immaterial;  for  even  if  the  company  had  been  actually 
insolvent  at  that  date,  and  the  legal  insolvency  had  followed  a 
few  days  later,  the  bill  of  sale  would  be  good,  if  given  bona  fide 
in  pursuance  of  a  prior  agreement.     Nor  do  I  think  it  a  matter 
of  any  importance  that  practically  this  secarity  was  given  for  the 
purpose  of  indemnifying  the  directors.     That,  no  doubt,  is  one  of 
the  circumstances  which  the  Court  must  take  into  consideration 
in  deciding  whether  the  transaction  was  bona  fide ;  but  if  the 
Court  is  satisfied  of  the  bona  fides,  I  do  not  think  that  the  fact  of 
the  bill  of  sale  enuring  for  the  benefit  of  the  directors  is  in  any 
way  material.     Under  the  articles  of  association  the  directors  are 


106  CASfiS  rtJ  feQUlW.  [K.  8.  w.  t 

^^^'       entitled  to  an  indemnity  against  any  liabilities  which  they  may 
Australian  have  taken  upon  themselves  on  behalf  of  the  company,  and  in 
TivR  hRuiT  poJ^^  oi  fact,  as  two,  at  any  rate,  of  the  directors  signed  the 
C^  E^"*  guarantee  on  the  understanding  that  the  bank  would  first  proceed 
V.  under  the  bill  of  sale,  it  was  clearly  the  duty  of  the  bank  towards 

Cbabtbkxd  ^^®  directors  to  see  that  the  bill  of  sale  was  executed.  I  am, 
AusTHAul  *^®^®^^^®^  ^f  opinion  that  the  claim  should  be  dismissed  with 
costs. 


CJ.Eq. 


Walker,  for  the  plaintiffs,  asked  that  the  order  should  be  made 
without  costs,  as  was  done  in  Ex  parte  Izzard  (4).  The  directon 
are  really  the  d^efendants. 

Lingen.  In  Ex  parte  Izzard  (4)  the  Court  was  dealing  with 
the  costs  of  the  appeal,  not  with  the  costs  of  the  suit. 

OwsN,  J.  On  consideration,  I  do  not  think  that  the  fact  that  it 
is  the  directors  who  are  opposing  this  claim  should  induce  me  to 
depart  from  the  ordinary  rule  as  to  costs.  The  liquidator  coold 
have  examined  the  directors  under  the  provisions  of  the  Oompanief 
Act,  but  he  does  not  seem  to  have  done  so.  So  far  as  the 
evidence  goes  he  does  not  appear  to  have  questioned  them  at  all, 
and  he  has  come  into  Court  like  an  ordinary  plaintiff  to  get  what 
relief  he  can,  and  though,  no  doubt,  the  circumstances  were  such 
as  to  call  for  a  thorough  and  careful  investigation  by  the  Court 
before  a  decision  could  be  given,  still,  now  that  I  have  given  a 
decision  I  think  I  must  award  the  usual  spoils  to  the  sacceasfal 
party  and  dismiss  the  suit  with  costs. 

Solicitors  for  plaintiffs :  Lyons. 
Solicitors  for  defendants :  Norton  8f  Co. 
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HAT  T.  SIMPSON.  1890. 


WUl,  umuceea^ful  opposition  t« — Costs  out  of  the  estate— Issue  of  imapaeity^      May  16. 
"Proof  in  solemn  form— ^Will  purporting  to  be  a  eomHnation  of  previous  will  and 
eodicU — Discrepancy  between  such  wiU  and  pretious  toiU  and  codicil.  Manning  J. 

The  testator,  a  man  of  98  years  of  ag^e,  diiected  his  solicitor  to  prepare  a 
codicil,  making  certain  alterations  in  a  previous  will.  The  solicitor  did  so,  but 
omitted  a  rcYocation,  which  he  was  instructed  to  make,  of  a  legacy  of  2001. 
The  testator  kept  the  codicil  for  three  days,  and  then,  being  on  his  death  bed, 
signed  it,  but  instructed  the  solicitor  to  prepare  a  fresh  document  combining 
the  prorisions  of  the  will  and  the  codicil.  In  preparing  this  document 
the  solicitor  omitted  the  legacy ;  the  testator  executed  it  as  his  will  shortly 
before  his  death,  his  hand  being  guided  by  the  doctor  who  was  attending  him. 
A  further  discrepancy  between  the  last  document  and  the  previous  will  and  the 
codicil  was  that,  in  directing  that  interest  should  not  be  paid  on  legacies  to  any 
person,  the  former  defined  persons  to  include  bodies  corporate,  while  the 
previous  will  and  the  codicil  did  not.  The  most  important  legacy  was  one  of 
200,0002.  to  a  body  corporate,  which  sum,  the  evidence  shewed,  the  testator 
wished  to  be  paid  out  of  the  proceeds  of  certain  real  estate,  which  he  did 
not  wish  to  be  sold  immediately.  Seld,  the  last  document  executed  was 
the  last  will  and  testament  of  the  testator. 

The  defendant  was  the  first  cousin  once  removed  of  the  testator,  and  had 
never  been  on  terms  of  intimacy  with  him ;  he  derived  no  benefit  under  the 
previous  will  or  the  codicil,  with  the  provisions  of  which  he  became  acquainted, 
by  means  of  a  discovery  order  in  the  suit,  before  the  filing  of  the  responsive 
allegation.  He  had  raised  and  persisted  in  the  issue  of  incapacity  until  the 
fourth  day  of  the  hearing.  The  evidence  shewed  that  if  he  had  instituted 
inquiries  in  the  district  where  the  testator  lived,  he  would  have  found  that 
he  was  a  man  of  remarkable  intelligence,  who  retained  his  faculties  unimpaired 
until  his  death. 

Seld,  that  the  costs  incurred  before  the  filing  of  the  responsive  allegation 
should  be  paid  out  of  the  estate,  but  that  the  defendant  must  pay  all  the 
other  costs  of  the  suit. 

Thi  testator — a  man  of  over  90  years  of  age,  but  of 
exceptional  intelligence  and  business  capacity— directed  bis 
solicitor  to  make  by  codicil  certain  alterations  in  a  will  which  he 
had  executed  in  1886,  one  of  the  alterations  being  the  revocation 
of  a  legacy  of  2002.  to  one  Mary  Kearney.  The  solicitor  did 
so,  but  forgot  to  revoke  the  legacy  and  handed  the  codicil  to 
the  testator  on  June  19th  or  20th,  1889.  The  testator 
did  not  sign  the  codicil  at  once,  and  on  the  2l8t  he 
was  too  ill  to  do  so.     The  22nd  was  Sunday,  a  day  on  which  he 
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^^^-  never  transacted  business.  On  Sandaj  night  lie  got  worse,  and 
Hay  earlj  on  the  23rd  he  signed  the  codicil  and  asked  his  solicitor 
Simpson.  ^^^  "  *  clean  copy  of  his  will/'  by  which,  he  explained,  he  meant 
a  fresh  document  combining  the  provisions  of  the  will  and  of  the 
codicil.  The  solicitor  accordingly  prepared  the  document,  and 
finding  that  the  will  and  codicil  did  not  contain  the  whole  of  the 
testator's  instructions,  inasmuch  as  the  legacy  to  Mary  Kearney 
remained  unrevoked^  he  omitted  that  legacy  from  the  final 
document.  This  document  was  then  executed  by  the 
testator^  who  was  in  so  weak  a  state  that  his  hand  had 
to  be  guided  by  the  doctor  who  was  attending  him.  The 
testator  died  the  same  day.  A  further  discrepancy  between 
the  document  finally  executed  and  the  previous  will  and  codicil 
was  that  in  directing  that  interest  should  not  be  payable  on 
legacies  to  any  person^  the  word  person  in  the  former  was 
defined  to  include  bodies  corporate^  whereas  in  the  previoas  will 
and  the  codicil  it  was  not  so  defined.  The  amount  of  the  legacies 
to  corporations  was  very  large^  amounting  in  one  case  to 
200,000Z.,  and  there  was  evidence  that  the  testator  looked 
to  certain  property,  which  he  did  not  wish  to  be  immediately 
realised,  for  the  payment  of  that  sum.  The  defendant  was  first 
cousin  once  removed  of  the  testator,  and  derived  no  benefit 
either  under  the  wills  or  the  codicil ;  he  had  obtained  inspection 
of  these  documents  by  a  discovery  order  made  before  filing  of 
the  responsive  allegation.  The  facts  are  set  out  at  greater  length 
in  the  judgment. 

Salomons,  Q.C.,  Want,  Q.C.,  Barton,  Q.C.,  and  O'Connor,  for 

the  plaintiff,  in  support  of  the  will. 

Walker  B,nd  Balaton,  for  the  defendant,  on  the  fourth  day  of  the 
trial  abandoned  the  issue  of  incapacity.  Numerous  witnesses 
had  then  been  called  to  prove  the  capacity  of  the  testator,  but 
of  these  the  counsel  for  the  defendant  had  cross-examinetl 
only  the  attesting  witnesses  and  the  plaintiff,  who  gave 
evidence  as  to  the  attestation. 

This  is,  in  fact,  not  the  will  of  the  testator.  If  the  Gonrt 
holds  that  it  is,  we  are  still  entitled  to  our  costs,  for  we  wished  to 
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prove  the  will  in  solemn  form,  which  we  had  a  perfect  right  ^^^' 
to  do,  as  it  was  executed  in  artieulo  mortis,  and  the  only  means  Hat 
by  which  we  could  do  so  was  to  institute  the  present  proceedings.     sixpgoN. 

[Manning,  J.  After  the  discovery  order  you  must  have  seen 
that  in  order  to  succeed  eventually,  you  would  have  to  upset  the 
will  of  1886  as  well.] 

The  fact  that  this  will  was  practically  the  same  as  a  former 
one  is  immaterial,  as  we  could  only  attack  one  at  a  time. 

[Manning,  J.  In  your  responsive  allegation  you  allege 
incapacity,  and  even  imbecility ;  surely  this  is  inconsistent 
with  yoar  statement  that  you  only  wanted  proof  in  solemn 
form.] 

If  we  had  merely  denied  his  capacity,  the  effect  would  have 
been  just  the  same ;  they  would  have  had  to  prove  it :  Swinfen 
V.  Swinfen  (I).  There  were  several  suspicious  circumstances,  in 
addition  to  the  fact  of  its  being  a  death-bed  will — e.jf.,  the  legacy 
to  Mary  Kearney;  she  would  certainly  have  had  a  right  to 
inquire  into  the  validity  of  the  will,  and  therefore  we  had  a  right 
to  do  so  also. 

Manning,  J.  It  is  now  admitted  that  Mr.  Berry  was,  on  the 
day  on  which  he  made  this  will,  of  sound,  disposing  mind ;  but 
it  is  contended  for  the  respondent  that  the  will  cannot  standi 
because  Mr.  Berry  did  not,  in  fact,  assent  to  it.  What  Mr. 
Berry  really  intended  to  adopt  as  his  will,  it  is  argued,  was 
some  document  which  should  be  a  replica,  or  exact  reproduction 
of  the  will  of  1886,  and  the  codicil  which  he  had  signed  that 
morning;  and  it  is  shewn  that  in  two  points  the  will  now 
propounded  is  not  such  an  exact  reproduction — namely,  that  in 
the  will  of  1886  there  is  a  legacy,  not  revoked  in  the  codicil,  of 
200/.  to  Mary  Kearney ;  and  that  in  the  will  now  in  dispute,  the 
word  "  person''  is  defined  to  include  corporate  bodies — ^aad  it  is 
contended  that  the  will  is  therefore  invalid.  With  regard  to  the 
former  of  these  points,  I  thought  that  as  Mr.  Norton  was  in' 

(1)  1  Sw.  &  Tr.  283. 
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^^^'  Court,  and  as  he,  as  we  all  know,  is  a  person  of  unimpeachable 
Hat  integrity,  it  was  better  to  recall  him,  in  order  to  find  out  beyond 
SiicnoK.  ^^  doubt  whether  the  omission  of  the  name  of  Mary  Kearney 
Manning  J,  from  the  will  of  1889  was  accidental  or  not.  I  am  not 
prepared  to  say  that  my  decision  would  have  been  in  anyway 
affected,  if  the  omission  had  been  shewn  to  be  accidental; 
but  as  a  matter  of  fact,  Mr.  Norton,  when  recalled,  stated  clearly 
that  what  he  did  was  don  e  in  pursuance  of  the  instructions  of 
the  testator,  that  when  he  was  going  through  the  will  of  1886 
the  testator  instructed  him  in  preparing  the  codicil  to  revoke 
the  legacy  to  Mary  Kearney,  that  by  mistake  he  did  not  insert 
such  a  revocation  in  the  codicil,  but  that  when  preparing  the 
document  which  was  subsequently  signed  as  a  will  he  left  ont 
the  legacy  because  he  knew  that  he  was  thereby  carrying  ont  the 
instructions  of  the  testator.  It  is  argued,  and  very  fairly  and  I 
need  hardly  say  very  ably  argued,  that  a  presumption  of  change 
of  intention  in  the  testator  a  rises  from  the  fact  that  the  codicil, 
which  unnecessarily  revokes  legacies  to  certain  dead  persons, 
does  not  contain  the  necessary  revocation  of  this  legacy,  and 
that  that  codicil  was  read  and  understood  by  the  testator  and 
was  in  his  possession  for  some  time,  but  I  do  not  see  that  I  am 
called  upon  to  make  any  such  presumption,  considering  the 
circumstances  under  which  the  codicil  was  executed.  Mr.  Norton 
says  that  he  handed  Mr.  Berry  the  codicil  on,  I  think,  the  19th 
— at  any  rate  he  had  it  on  the  20th — bat  he  shewed  no  inclination 
to  execute  it,  and  consequently  Mr.  Norton  did  not  press  him, 
and  if  I  could  gather  anything  from  that  it  would  be  that  on 
the  20th  he  had  not  finally  made  up  his  mind  about  the  codicil. 
On  the  21st  he  was  ill;  the  22nd  was  Sunday,  a  day  on  which  he 
objected  to  do  any  business,  and  the  matter  was  consequently 
not  pressed  upon  his  attention,  especially  as  he  appeared  to  be 
getting  better  and  there  was  no  particular  reason  to  make 
immediate  provision  for  the  approach  of  death ;  then  on  Sunday 
night  a  change  came,  and  on  Monday  it  was  evident,  at  any  rate 
to  Mr.  Berry  himself,  that  the  end  was  near,  and  consequently 
very  early  in  the  morning  he  sent  for  Mr.  Norton  and  told  him 
he  wished  to  sign  the  codicil  as  it  stood,  preferring,  as  it  seems 
to  me,  to  do  this  rather  than  to  run  the  risk  of  farther  delay. 
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He  signed  the  codicil,  and  then  asked  Mr.  Norton  for  ^'a  clean        ^^^ 
copy   of  his   will."      Mr.    Norton    asked  him  what  he  meant,        Hat 
whether  he  wanted  a  copy  of  the  two  documents  then  standing    Simpson. 
as  his  will — that  is,  the  previous  will  and  the  codicil — or  a  fresh    Manning  J, 
document  carrying  out  his  instructions  and  amalgamating  the 
provisions  of  the  will  and  codicil.     He  said,  or  at  any  rate  Mr. 
Norton   understood   him   to   say   the    latter,   and   Mr.   Norton 
consequently  put  the  two  documents  together,  and  finding  that 
they  did  not  contain  the  exact  instructions  of  the  testator  he 
•  embodied  those  instructions  in  the  fresh  document,  which  he  then 
proceeded  to  prepare,  by  omitting  the  legacy  to  Mary  Kearney. 
This  document  was  then  put  before  Mr.  Berry  as  containing  his 
final  instructions,  and  Mr.  Berry  signed  it,  and  it  appears  to  me 
under  the  circumstances  that  in  signing  it  he  fully  assented  to 
all  its  contents. 

Then  it  is  said  that  in  this  last  will  the  word  "  person  **  is 
explained  as  including  bodies  corporate,  whereas  in  the  former 
will  there  is  no  such  interpretation  put  upon  it,  that  that  was  a 
material  alteration,  to  which  the  testator  would  not  have  assented 
if  he  had  been  aware  of  it,  and  that  therefore  this  last  document 
is  not  his  will.  I  cannot  assent  to  that  argument.  In  the  first  place, 
I  am  not  clear  that  it  was  necessary  to  insert  this  explanation, 
and  secondly,  I  am  of  opinion  that  this  postponement  of  payment 
was  inserted  only  with  reference  to  those  large  legacies  made  to 
corporations.  A  man  dying  in  Mr.  Berry^s  circumstances  would 
be  sure  to  have  enough  ready  cash  to  meet  a  large  number  of 
legacies  of  a  few  hundreds  or  thousands  of  pounds,  but  it  is  quite 
possible  that  the  payment  of  a  legacy  of  200,000Z.  might  require 
a  realisation  of  real  estate  which  would  be  most  disastrous  if  it 
were  necessary  to  effect  it  at  any  particular  time,  and  further,  it 
is  clear  from  the  evidence  and  from  the  terms  of  the  will  that 
Mr.  Berry  looked  for  this  sum  to  his  North  Shore  property, 
which  it  was  impossible  to  realise  at  the  moment,  and  the  sale  of 
which  was  with  Mr.  Berry's  approval  postponed  until  some 
definite  arrangement  had  been  made  as  to  the  route  of  the 
railway.  Thus  the  sale  of  the  very  property  which  was  to  pay 
these  legacies  was  postponed  to  some  future  date,  and  we  all 
know  that  great  judgment  is  required  in  fixing  on  the  time  at 
N.8.W.B.,  VoL  XI.,  Eq.  H 
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^^^-        which  lands  should  be  sold,  so  that  this  provision  as  to  legacies 
Hat        was  no  more  than  any  reasonable  man  would  have  insisted  upon 
Simpson,     ^n^ei*  similar  circumstances. 

Manning  J.  ^  think,  therefore,  that  both  these  points  must  fail,  and  the 
will,  which  it  is  admitterl  is  in  other  respects  good,  must  stand, 
and  consequently  I  must  find  in  favour  of  the  plaintiffs  on  both 
the  issues  which  I  should  have  been  requested  to  put  before  the 
jury  if  a  jury  had  been  asked  for.  I  now  come  to  the  question 
of  costs.  The  law  on  that  point  is  laid  down  very  clearly  in  the 
case  of  Davies  v.  Gregory  (2)  by  a  Judge  of  wonderful  ability, 
Hannen,  J.,  who,  having  gone  into  all  the  cases,  comes  to  the 
following  conclusions : — Costs,  he  says,  will  be  ordered  to  be 
paid  out  of  the  estate  where  the  litigation  has,  in  the  opinion  of 
the  Court,  been  brought  about  by  the  conduct  of  the  testator,  of 
the  executors,  or  of  the  persons  interested  under  the  will,  and 
each  party  will  be  ordered  to  pay  their  own  costs  in  cases 
where  neither  the  testator  nor  the  executors  nor  the 
persons  interested  have  been  to  blame,  but  where  the 
opponents  of  the  will  have  been  led  to  believe  that  there 
was  a  ground  for  impeaching  the  will;  but^  the  learned 
Judge  continues,  ^^the  opponents  must  have  taken  all  proper 
steps  to  inform  themselves  as  to  the  facts  of  the  case/'  That 
law  has,  to  my  knowledge,  been  acted  upon  here  for  years 
past,  and  therefore,  sitting  as  I  do  as  a  Judge  of  first  instance,  I 
must  take  it  to  be  the  law  of  the  land,  and  I  have,  therefore,  to 
apply  it  to  this  case.  In  this  case  it  is  true  the  opponent  of  the 
will  can  claim  more  latitude,  for  he  is  one  of  the  next  of  kin,  and 
the  next  of  kin  have  a  right  to  have  the  will  proved  in  solemn 
form,  that  is,  per  testes  and  in  open  Court,  though  I  think  that 
even  next  of  kin  must  shew  some  small  justification  for  doing  so 
— for  instance,  they  may  lose  their  right  by  unreasonable  delay. 
However,  there  is  no  doubt  that  as  a  general  rule  they  may  claim 
to  have  the  will  proved  in  solemn  form  at  the  cost  of  the  estate, 
but  they  must  go  no  further  than  that ;  they  must  not  put  the 
estate  to  additional  expense,  they  cannot  fire  off  two  barrels  at 
once,  and,  because  there  was  only  one  report,  say  that  there  was 
only  one  barrel — they  must  in  fact  say,  and  clearly  say^  that  proof 

(2)  L.K.  8  p.  &  D.  28. 
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in  Bolemn  form  is  all  they  require,  notwifchstanding  the  fact  that  ^^^- 
there  is  here  no  rule  of  Court  to  compel  them  to  do  so,  and  they  Hay 
must  Bot  file  an  ambiguous  plea,  keep  to  themselves  what  they  sikpbon. 
really  intend,  and  then,  when  all  hope  of  succeeding  on  the  other  Manning  J. 
issues  has  failed,  say  that  all  they  wanted  was  a  proof  in  solemn 
form.  In  cases  of  this  kind  the  general  ])ractice  is  that  the 
plaintiffs  prove  the  will,  and  perhaps  give  evidence  as  to  the 
circumstances  attending  the  preparation  of  the  will  as  well  as  its 
execution,  leaving  the  respondents  to  go  into  their  case  and  turn 
back  upon  the  plaintiffs  the  onus  of  proving  the  soundness  of  the 
testator^s  mind ;  but  there  is  nothing  whatever  to  compel  the 
plaintiffs  to  take  that  course,  and  it  is  clear  that  counsel  for  the 
plaintiffs  would  never  take  the  course  of  going  fully  and 
elaborately  into  evidence  of  a  testator^s  capacity  if  they  were 
merely  called  upon  to  give  proof  in  solemn  form.  However,  the 
question  is  not  what  counsel  for  the  plaintiffs  might  think,  but 
Mrhat  has  as  a  matter  fact  been  done.  Mr.  Walker  pointed  out 
very  properly  that  the  only  course  is  to  file  a  caveat,  which,  in  this 
country,  entails  a  suit.  The  result  of  filing  a  caveat  here  is  that 
then  the  executors  must  prove  the  will  in  solemn  form.  The 
reason  is,  that  under  rules  in  force  in  this  colony,  founded 
presumably  on  the  old  ecclesiastical  practice,  a  caveat  once  filed 
cannot  be  withdrawn  so  as  to  entitle  the  proponent  to  probate  to 
common  form,  or  be  removed  on  motion ;  but  even  where  no 
further  step  is  taken  by  the  caveator,  a  decree  in  the  suit  must 
be  made  ex  parte,  and  no  decree  could  be  made  without  evidence 
on  which  to  support  it.  The  next  step  after  the  filing  of  the 
caveat  is  the  statement  by  the  plaintiffs  of  their  case ;  in  that 
they  set  out  a  schedule  of  documents  on  which  they  rely,  and  in 
the  present  case  the  schedule  shewed  only  the  last  will  and  the 
ordinary  notices.  Upon  that  the  respondent  took  a  very  proper 
step.  He  asked  for  a  discovery  order,  which  was  granted,  with 
the  result  that  he  then  saw  the  will  of  1886,  the  codicil  of  1889, 
and  the  last  will,  in  the  original  documents,  and  obtained  14  days' 
further  time  in  which  to  file  his  responsive  allegation.  Now,  I 
am  disposed  to  concede,  and  in  fact  it  is  conceded  by  Mr. 
Salomons,  that  the  fact  that  an  old  man  of  98  or  94  years  of  age 
executed  a  will  on  the  last  day  of  his  life  was  a  matter  which 

H2 
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1890. 
L_  justified  investigation  by  the  next  of  kin,  and  I  think  it  would 

^^^        have  been  a  very  good  thing  if  the  information  asked  for  by  Mr. 
SiMPdON.     Thompson  in  his  very  coarteous  letter  had  been  given,  for  then 
Manning  J.   the  Suit  might  probably  not  have  been  instituted.   The  executors 
had,  of  course,  a  perfect  right  to  refuse  the  information,  but  that 
refusal,  in  my  opinion,  justified  the  caveat,  and,  consequently,  all 
the  steps  up  to  the  responsive  allegation ;  so  that  I  think  Mr. 
Salomons  was  wise  in  conceding  that  up  to  that  point  the  respon- 
dent is  entitled  to  have  his  costs  out  of  the  estate.     Bat  when 
the  responsive  allegation  was   filed,  the  respondent  knew  that 
even  if  he  succeeded  in  displacing  the  will  of  1889  he  would  be 
met  by  the  will  of  1886,  which  was  just  as  fatal  to  him  as  the 
other ,  he  knew  also  perfectly  well  that  he  had  never  been  on 
terms  of  friendship  with  the  testator,  and  that,  except  as  his  first 
cousin  once  removed,  he  had  no  claim  to  his  favour  or  even  to 
his  consideration.     I  think  that  all  this  is  material  for  this  reason 
— in  order  to  come  within  the  second  category  in  Daviea  v.  Qregofy 
(2),  he  is  bound  to  make  inquiries  before  rushing  into  litiga- 
tion,  and  he  would,   therefore,   be  bound  to  inquire  into  the 
testator's   state   of  mind,  not  only  in  1889  when  he  executed 
this  will,    but    also  in   1886  when   he    executed    the  former 
will.    Now,  what  would  he  have  ascertained  if  he  had  made 
these  enquiries?     It  is  argued   that   I   am   not  to   make  any 
presumption  from  the  evidence,  but  I  quite  fail  to  see  why  I 
should  not.     The  evidence  shews  that  Mr.  Berry  was  a  man  very 
well  known  in  this  district,  that  he  had  some  400  tenants  with 
whom   he    was    continually    mixing,  that   he    was   conducting 
important  works  employing  large  numbers  of  people,  and  having 
constant   communications  with  engineers   and   other  scientific 
experts  up  to  the  time  of  his  last  illness,  so  that  there  were  any 
number  of  persons  in  the  district  from  whom  the  respondeat  at 
the  expense  of  a  few  pounds  could  have  informed  himself  as  to 
Mr.  Berry's   state  of   mind.     Now,  to  come  within  the  second 
category  he  must  shew  a  bona  fide  belief,  after  proper  enquiry, 
that    there   was   good   ground  for  impeaching  the   will,  and 
how  can   I  find  that  there  was  a  bona  fide  belief  that  tiiis 
gentleman  was  not  fit  to  make  a  will,  when  there  is  not  the 
slightest  evidence  of  any  inquiry  having  been  made  as  to  hia 
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state  of  mind  ?    In  his  responsive  allegation  the  respondent,  not        ^890. 

content  witli  simply  traversing  the  allegation  that  the  said  will        Hat 

was  the  last  will  and  testament  of  the  deceased,  or  possibly  also    simpbok. 

the   statement  that  the  testator  was  of  soand  disposing  mind.    Manning  Z, 

which    would  ,  have    been    sufficient    to    have    prevented    the 

proponents  from  proceeding  ex  parte  at  the  hearing,  goes  on  to 

say^  and  therefore  must  be  taken  to  represent  himself  as  prepared 

to  prove,  that  ''  the  said  deceased  for  some  time  before  his  decease 

was  totally  deaf  and  quite  imbecile  and  incapable  of  managing 

his    affairs."     We   find,  then,   in   the   responsive   allegation   a 

distinct    representation    that   the   respondent   is    prepared   to 

prove  a   state   of    things    which   would   compel   the   plaintiffs 

to    he   prepared    to    give   evidence  in    rebuttal,   if    they    did 

not    elect    to    go    into    the   whole    of    their    case    in     chief. 

Then  about  a    fortnight    before    the   hearing    Mr.    Salomons 

said    that   he   was    prepared    to    go    into    his    case    in   chief, 

and   mentioned  that  he  proposed  to  call  forty-six  witnesses, 

and  yet  the  respondent  gave  no  intimation  that  he  only  wanted 

a   proof  per  testes ;  it  is  argued  that  there  is  no  rule  in   this 

colony  that  he  should  give  any  such  notice,  but  though  that  is 

quite  true,  this  was  surely  a  most  favourable  opportunity  for  him 

to  say  that  that  was  all  he  wanted,  and  had  he  done  so  it  would 

have  been  a  sufficient  interpretation  of  what  was  really  intended 

hj   this  responsive  allegation,  which  is  said  to  be  ambiguous. 

Then  the  matter  came  on  for  hearing,  and  Mr.  Salomons  again 

announced  his  intention  of  going  into  the  whole  case  in  chief, 

hat  still  there  was  no  sign  from  the  respondent ;  and  it  was  not 

until    the    capacity,  or    rather    I   should   say   the   marvellous 

intelligence  and  ability  of  Mr.  Berry,  was  fully  proved,  that  a 

statement  was  made  on  behalf  of  the  respondent   that  all  he 

wished   was   to   examine   the  attesting  witnesses   and  that  no 

question  would  be  raised  as  to  the  soundness  of  the  testator^s  mind 

up  to  a  period  within  five  days  of  his  death.  That  in  my  opinion 

came  too  late  and  did  not  go  far  enough.     Mr.  Salomons  asked 

me  to  call  on  Mr.  Walker  to  state  on  what  grounds  he  intended 

to  impeach  the  will,  as  a  guide  to  him  in  considering  whether  he 

would  call  any  further  evidence.     Though  I  feel  sure  that  T  was 

ri^ht    in    refusing    to    do    so,  this    application    afforded    the 
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^^^'       respondent's  counsel  another   opportunity   to  state  dearly  the 

Hat        position  he  took  up,  and  without  such  a  statement  it  would  not 

Simpson.     ^^^^  been  quite  safe  for  the  plaintiffs  to  close  their  case,  since 

Manning  J.   ^'^^7  would  have  had  no  opportunity  of  supplementing  it.    At  a 

later  period  in  the  case  Mr.  Walker  said  that  if  the  plaintiffs 

gave  no  further  evidence  he  would  not  call  any  witnesses,  but 

that  is  only  saying,  "  I  admit  your  facts  and  will  draw  my  own 

inferences  from  them,"  and  is  in  no  sense  an  intimation  that  the 

respondent  was  satisfied  with  a  proof  in  solemn  form.    I  do  not  of 

course  mean  that  Mr.  Walker  was  not  perfectly  right  in  what  he 

did.  What  I  mean  is  that  assuming  the  responsive  allegation  to  be 

an  ambiguous  document,  there  was  in  all  this  no  clear  intimation  of 

what  its  meaning  really  was  from  the  respondent's  point  of  view. 

Now  Mr.  Walker  says  that  the  respondent  had  a  right  to  have 

the  will  proved  per  testes,  and  that  he  is  at  all  events  entitled  to 

his  costs  up  to  that  point ;  but  the  answer  to  that  is  that  he  has 

not  brought  himself  within  the  rule,  because  he  has  asked  for 

more    than    proof    per    testes:  Fyson  v.   Westrope  (3).     That 

he  has  asked  for  more  was  practically  admitted  by  Mr.  Ralston 

when  he  said  that  if  the  respondent  had  not  been  hampered  by 

want  of  ready  money  and  other  reasons  he  might  have  taken 

his  case  much  further,  which  certainly  implies  that  more  was 

intended  by  the  responsive  allegation.    In  Farlar  v.  Farlar  (4) 

the  respondent  did  not  appear,  and  yet  the  Judge  held  that  the 

plaintiffs  were  entitled  to  their  costs,  because  the  respondent  had 

demanded  the  inquiry  and  caused  the  litigation  ;  and  so  here  the 

respondent  having   filed   this   responsive   allegation  cannot  go 

back  upon  it  and  say  that  he  did  not  really  mean  what  he  said. 

Now,  has  this  litigation  been  caused  by  the  fault  of  the  testator, 

the  executors,  or  Mr.  Hay  ?     There  is  clearly  nothing  to  seize 

upon  in  the  conduct  of  the  testator  beyond  the  fact  that  he  made 

his  will  on  the  last  day  of  his  life,  and  if  I  held  that  this  was 

sufficient  to  entitle  the  respondent  to  his  costs,  I  should  in  effect 

be  deciding  that  in  any  case  where  an  old  gentleman  forgot  to 

make  his  will  until  the  day  of  his  death  any  of  the  next  of  kin, 

though  they  had  never  seen  or  even  heard  of  the  testator,  could 

put  the  estate  to  this  expense  with  impunity.     No  doubt  it  is 

(3)   1  Sw,  &  Tr.  279.  (4)  1  Sw.  &  Tr.  124. 
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anwise  to  make  a  will  so  late  when  a  codicil  will  do,  because  a  ^^^- 
codicil  keeps  up  the  continuity  of  the  testamentary  capacity  Hat 
existing  at  the  date  of  the  will,  so  that  in  executing  a  codicil  smpgoji. 
much  less  intelligence  is  necessary  than  in  executing  a  will,  and  jifanning  J. 
consequently  professional  men  dissuade  old  persons  from  making 
wills  where  a  codicil  would  be  sufficient;  Mr.  Berry,  however, 
being  a  methodical  man,  wished  to  have  his  will  in  a  single 
docament,  and  I  think  it  a  certain  proof  of  Mr.  Berry's  intelli- 
gence that  Mr.  Norton  assented  to  this,  for  he  would  not  have 
assented  if  he  had  not  felt  p^rsuaded  that  it  would  be  impossible 
for  any  person  to  impugn  the  testator^s  capacity  with  the  faintest 
chance  of  success.  Thus  there  is  nothing  to  find  fault  with  in 
the  conduct  of  the  testator  or  executors,  for  though  no  doubt  it 
would  have  been  better  if  the  executors  had  supplied  the 
information  asked  for,  still  they  had  a  perfect  right  to  refuse  it-^ 
they  may  not  have  been  satisfied  as  to  the  identity  of  the 
respondent,  or  may  have  had  doubts  as  to  his  being  really  one  of 
the  next  of  kin.  However,  when  the  respondent  filed  his  caveat, 
so  claiming  a  right  to  be  heard  on  the  matter,  and  made  his 
application  for  discovery,  they  disclosed  their  hand  by  producing 
these  earlier  documents,  which  shewed  the  respondent  that  in 
order  to  succeed  he  would  have  to  prove  that  Mr.  Berry  had  been 
oat  of  his  mind  since  J  886.  Thus,  though  the  conduct  of  the 
executors  possibly  led  to  the  filing  of  the  caveat  and  so  gives  the 
respondent  a  claim  to  his  costs  up  to  that  step,  I  can  see  nothing 
to  justify  him  in  proceeding  as  he  did  after  he  had  seen  the  will 
of  1886  and  the  codicil.  As  to  Mr.  Hay,  there  is  no  suggestion 
that  he  is  in  any  way  to  blame  independently  of  his  conduut  as 
executor,  and  that  being  so  it  follows  that  the  costs,  with  the 
exception  of  those  incurred  before  the  filing  of  the  responsive 
allegation,  must  follow  the  ordinary  rule  and  be  borne  by  the 
unsuccessful  party,  he  having  of  course  the  right  to  set  off  against 
them  the  costs  which  he  is  allowed  out  of  the  estate.  I  must, 
therefore,  declare  in  favour  of  the  will  and  grant  probate  to  the 
executors  on  the  filing  of  the  necessary  papers. 

Solicitors  for  the  plaintiffs :  Norton  8f  Oo, 

Solicitors  for  the  defendants :  Thompson  ^  Windeyer  (New- 
castle) by  Thompson  8f  Weekes. 
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Manning  J. 


^^^'  D'ARCY  r.  MORAN. 

May  23, 27.    AdministraHon-  Widower^Next  of  kin— Personalty  exhausted  by  debts— Charier 

of  Justice,  clause  14 — Costs, 

Where  the  personalty  of  an  intestate  would  be  exhausted  by  her  debts  the 
Court  granted  administration  to  the  only  next  of  kin,  the  daughter  by 
a  former  marriage,  in  preference  to  the  widower,  and  directed  that  the  costs 
of  the  suit  should  be  paid  out  of  the  estate  and  be  chargeable  on  the  realty. 

This  was  a  suit  between  the  daughter  and  the  widower  of 
Jane  Moran^  deceased  intestate,  to  determine  which  was  entitled 
to  the  administration  of  the  estate.  The  deceased  died  possessed 
of  realty  and  personalty,  but  the  latter  would  be  exhausted  in 
payment  of  her  debts. 

L,  Owen  for  the  plaintiff,  the  daughter  of  the  deceased. 

Gordon,  for  the  defendant. 

Our.  adv.  vuli. 

On  May  27, 

Manning,  J.  This  suit  was  caused  by  a  caveat  filed  by 
the  defendant,  who  claimed  a  right  to  administration  to 
the  estate  and  effects  of  the  deceased  Jane  Moran  as 
widower  in  preference  to  the  plaintiff,  who  was  the 
daughter  of  the  deceased  by  a  former  marriage  and  her  next 
of  kin.  The  deceased  died  possessed  of  both  real  and  personal 
estate,  the  latter  of  which  would  be  exhausted  by  the  debts. 
There  were  no  facts  in  dispute,  and  the  sole  question  for  my 
decision  was  whether  I  had  jurisdiction  to  grant  letters  of 
administration  to  the  widower  in  preference  to  the  next  of  kin. 

By  the  common  law  no  person  was  entitled  to  the  administration 
of  the  estate  of  an  intestate,  but  the  church  claimed  the  right  of 
not  only  administering  but  applying  it,  as  it  seemed  right  to  that 
body,  and  the  right  of  creditors  to  payment  thereout  was  only 
reluctantly  admitted.  Under  these  circumstances  the  statute 
31  Edward  Til.  c.  5  was  passed,  which  compelled  the  ordinanoer 
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to  ''  depute  of  the  next  and  most  lawful  friends  of  the  dead        1890. 

person  intestate  to   administer  his   goods.'^     A   dispute  arose      D'Abct 

thereupon  whether  the  wife  came  within  that  statute^  or^  in  other      mobak. 

words^  was  of  the  next  of  kin,  and  the  statute  of  21  Henry  VIII.    banning  1. 

c.  5  was  passed,  which  required  administration  to  be  granted 

"to  the  widow  of  the  deceased  or  to  the  next  of  kin  or  to  both 

as  to  the  discretion  of  the  Ordinary  shall  be  thought  good."     In 

the    opinion    of    'Holt,   C.J.,    in    Sir    0.    Sand's    case    (1)    the 

husband  had  a  right  under  the  statute  of  Edward  III.  to  the 

administration  of  the  estate  of  his  wife  in  priority  to  any  other 

claimant ;  but  Lord  Hardwicke  in  Humphrey  v.  Bullen  (2)  seems  to 

have  thought  that  until  the  statute  of  Henry  YIII.  no  one  had  a 

right  to  administration  at  all,  ^'  but  it  was  in  the  breast  of  the 

Ordinary   to   grant   it    to    whom    he    pleased.'^      However,   in 

Johns  V.  Rowe  (8)  it  was  determined  that "  of  right  administration 

ought  to  be  committed  to  the  hasband  and  not  to  any  of  the 

wife's  kindred  by   the   statute   of  Si    Edw.   III.   c.    II,"   but 

it  was  held  "that  the  statute  of  21  Henry  YIII.  c.  5  doth  not 

extend  to  compel  the  husband  to  take  administration."     Again, 

in  Elliott  V.  Ourr  (4)  Sir  John  Nicholl  held  that  "  one  of  the  civil 

rights  of  the  husband  is  that  of  administration  to  his  wife  which 

is  held  to  be   within  the  Statute  of  Administrations y  and  it  is 

expressly  confirmed  by  29  Car.  2  c.  3.     Both  the  administration 

and  the  property  belong  exclusively  to  the  husband — ^it  is  not  an 

ecclesiastical  but  a  civil  right,  though  it  is  a  right  administered 

in  this  Court." 

That  view  was  ever  after  adopted,  and  as  the  paramount  right 
of  the  husband  to  administration  was  acknowledged  at  the  time 
of  the  granting  of  the  Charter  of  Justice  to  the  colony,  we  should 
expect  to  find  very  clear  words  depriving  the  husband  of  that 
right  if  it  were  so  intended.  It  is  no  doubt  correct,  as  urged  by 
Mr,  hanger  Owen,  that  my  jurisdiction  is  confined  to  the  four 
corners  of  the  Charter,  and  if  the  latter  part  of  clause  14  is  to 
be  taken  as  controlling  the  full  power  given  by  the  earlier  part, 
then  it  is  clear  that  a  husband  has  lost  his  paramount  right. 
In  Harding  v.  Howell  (5)  decided  in  1889  on  appeal  from  the 

(])  8  Salk.  22.  (2)  1  Atk.  458.  (3)  8  Cro.  Car.  106. 

(4)  2  Phil.  16.  (5)  14  App.  Ca.  807  at  p.  816. 
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^^^-  Supreme  Court  of  Victoria,  Lord  Fitzgerald,  in  delivering  the 
D'Abct  judgment  of  the  Privy  Council,  says,  ''  The  appellant  elected  to 
MoBAN.  ^fl'ke  out  administration.  His  marital  right  to  do  so  in  preference 
Manning  Z.  *o  ^l^  others  does  not  admit  of  question.  Administration  was  not, 
nor  could  it  be,  forced  upon  him.  He  insisted  on  his  civil  right." 
The  words  of  the  Victorian  statute  are,  '^  The  Court  shall  hare 
jurisdiction  to  grant  probate  or  letters  of  administration  of  the 
estate  of  any  deceased  leaving  property  whether  real  or  personal 
within  the  colony  of  Victoria.^'  Here  are  certainly  no  controlling 
words,  but  by  our  Charter  the  Supreme  Court  is  made  a  Court  of 
ecclesiastical  jurisdiction  with  full  power  to  grant  probates  .  . 
and  to  commit  letters  of  administration.  That,  it  appears  to  me, 
must  mean  that  the  Supreme  Court  was  to  have  within  the  colony 
all  the  powers  with  reference  to  grants  of  administration  that 
the  ecclesiastical  Court  or  the  Ordinary  had  in  England,  and  if  so 
it  would  have  the  power — nay,  be  compelled — to  grant  adminis- 
tration to  a  husband  of  the  estate  of  his  deceased  wife,  as  held  in 
the  Victorian  case  referred  to.  The  Charter,  however,  in  the 
latter  part  of  the  same  clause  provides  as  follows : — ''  We  do 
hereby  authorise  and  require  the  said  Supreme  Court  to  grant 
and  commit  such  letters  of  administration  to  any  one  or  more  of 
the  lawful  next  of  kin  of  such  person  so  dying  as  aforesaid 
and  being  resident  within  the  jurisdiction  of  the  said  Court  and 
being  of  the  age  of  21  years,  and  in  case  no  such  person  shall 
then  be  residing  within  the  jurisdiction  of  the  said  Court,  or, 
being  duly  cited,  shall  not  appear  and  pray  the  same,  to  the 
Registrar  of  the  said  Court  or  to  such  person  or  persona  whether 
creditor  or  creditors  or  not  of  the  deceased  person  as  the  Court 
shall  see  fit." 

Why  should  these  words  affect  the  civil  right  of  the  husband 
to  obtain  administration  from  an  ecclesiastical  Court  with  power 
to  grant  administrations  any  more  than  the  statute  of  Henry  VIII. 
did  in  England  ?  The  words  '^  authorise  and  require  *'  are  not 
stronger  than,  if  as  strong  as,  *'  the  Ordinary  shall,"  and  may  well 
be  held  to  mean  no  more  than  that  the  persons  mentioned  are 
entitled  to  administration  subject  to  any  paramount  right.  It  is 
somewhat  curious  that  the  right  of  the  widow,  either  alone  or  in 
conjunction  with  the  next  of  kin,  should  have  been  omitted,  but 
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I  do  not  see  that  any  argument  can  be  rested  on  that  omission.       ^^^' 
By  this  construction  the  old  doctrine  of  the  grant  following  the      D'Abct 
interest  would  be  maintained,  though  no  doubt  under  our  present      moban. 
law  of  inheritance  the  husband  may  have,  as  here,  no  interest   Manning  J. 
whatever  in  that  portion  of  the  estate  which  consists  of  realty, 
and  which  in  this  particular  case  is  the  only  property  available 
for  distribution.     I  have,  however,  to  consider  the  state  of  things 
existing  in  1824  and  not  in  1890. 

I  find  on  enquiry  that  the  invariable  practice  under  the  Charter 
of  Justice  up  to  the  year  1886  at  all  events  was  to  treat  the  right 
of  the  husband  as  paramount,  but  in  that  year  Sir  W.  Manning, 
the  then  Primary  Judge,  in  Vivers  v.  Vivers,  declined  to  grant 
administration  to  a  widow  who  was  entitled  in  England  only  under 
the  statute  of  Henry  VIII.,  and  since  then  it  has  been  the  general 
rule  in  the  office  to  require  the  consent  of  the  next  of  kin  to  the 
appointment  of  either  husband  or  wife.  However,  in  the  only 
case  in  which  the  point  has  arisen  for  judicial  consideration, 
Deffell,  J.,  granted  administration  to  a  husband  (on  the  point 
being  referred  to  him)  without  requiring  any  such  consent,  and 
the  matter  now  arises  for  decision  in  a  contested  matter  for  the 
first  time  when  a  bill  is  before  Parliament,  which  if  passed  will 
put  the  question  at  rest  for  ever.  Bearing  in  mind  the 
practice  of  the  Court  on  this  point  and  the  great  number 
of  titles  that  must  necessarily  be  affected  by  a  decision 
now  for  the  first  time  that  there  is  no  jurisdiction  in  this 
Court  to  grant  administration  to  the  husband,  I  think  the  Court 
would  be  slow  to  say  that  the  husband's  right  was  excluded,  but 
as  owing  to  the  wording  of  the  Charter  the  matter  is  one  of  doubt, 
and  there  is  every  reason  to  suppose  that  the  matter  will  soon  be 
set  at  rest  by  the  Legislature,  I  think  it  is  the  safest  course  in 
this  case  to  grant  administration  to  the  next  oiE  kin,  who  have 
an  undoubted  right  and  will  in  this  case  be  entitled  to  the  estate 
in  distribution  to  the  exclusion  of  the  defendant,  as  the  personal 
estate  will  be  exhausted  by  the  debts.  I  therefore  decree  in  favour 
of  the  plaintiff  and  grant  her  administration,  but  all  the  costs 
must  be  paid  out  of  the  estate,  and  should  under  the  particular 
circumstances  of  this  case  be  chargeable  on  the  real  estate. 
Solicitor  for  the  plaintiff  :  /.  Murray  White. 
Solicitor  for  the  defendant  :  /.  Thompson. 
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1890.  Ee  COX'S  WILL. 


May  9.        Trustee,  remuneration  to-^Charter  of  Ju8txee—26  Vie.  No.  12  fTrutt  Pnperijf 

Act),  8.  30 — Practice — Petition — Affldavits. 

G.J.  Bq.  rp^^  Equity  Court  has  a  wider  discretion  than  th«  English  Courts  in  grantinf 

remuneration  to  trustees,  and  will  do  so  on  petition  under  26  Vic.  No.  12,  i.  SO, 
where  it  is  clearly  for  the  benefit  of  the  estate.  No  affidavits  should  be  filed  in 
support  of  a  pel  ition  under  that  section  ;  where  such  affidavits  were  filed  the  Couit 
refused  to  allow  the  costs  of  them. 

Petition  under  26  Vic.  No.  12  fTrust  Property  Act),  s.  30, 
for  the  advice  and  direction  of  the  Court  as  to  granting  a  salary 
of  600Z.  a  year  to  Rock  Davis,  one  of  the  trustees  of  the  will. 

L.  Owen,  in  support  of  the  petition. 

Hamilton,  for  the  adult  cestuis  que  trustent. 

Passmore,  for  the  guardian  of  the  infant  cestuia  que  trustent. 

Our.  adv.  vuU. 

On  a  subsequent  day, 

OwBN,  J.  This  is  a  petition  for  the  advice  and  direction  of  the 
Court  under  the  Act  26  Yic.  No.  12,  s.  30,  as  to  whether  it  willbe 
for  the  advantage  of  the  trust  estate  that  some  remuneration 
should  be  paid  to  Bock  Davis,  one  of  the  trustees  of  the  wiU,  for 
his  trouble  and  time  in  the  future  execution  of  the  trusts ;  and 
whether  a  sum  of  6002.  per  annum  might  be  paid  to  him  as  sach 
remuneration.  It  appears  that  the  real  and  personal  estate  of 
the  testator  is  valued  at  92,000Z.,  and  consists  principally  of 
wharves,  city  property,  and  leaseholds.  The  trustee,  Book 
Davis,  who  was  an  intimate  friend  of  the  testator,  is  stated  to  be 
well  acquainted  with  all  the  details  of  the  property,  and  his 
practically  had  the  entire  management  of  the  estate  since  the 
death  of  the  testator,  subject  to  the  supervision  of  the  other 
trustees,  but  he  alleges  that  the  time  and  trouble  necessarily 
expended  in  such  management  is  prejudicial  to  his  own  business, 
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and  therefore  asks  that  some  remuneration  may  be  allowed  him         ^^^^- 
out  of  the  trast  estate.    All  the  adult  cestuis  que  tmstent  consent  Re 

to  the  application^  bat  there  are  some  infants. 

The  general  rule  in  eqaity  is  that  a  trustee  is  not  entitled  to  •  •  ^* 
any  remuneration  for  his  time  and  trouble  in  the  execution  of  his 
trust,  but  this  rule  is  subject  to  some  exceptions.  In  Marshally, 
Holloway  [1),  Lord  Eldon  allowed  a  trustee  remaneration  under 
circumstances  somewhat  similar  to  these.  In  the  decree  in  that 
case,  p.  453,  these  circumstances  are  set  forth,  and  they  shew 
that  the  trustee's  management  would  be  beneficial  to  the  estate, 
but  that  he  could  not  afford  to  act  gratuitously.  In  Forster  v. 
Ridley  (2),  Knight  Bruce  and  Turner,  L.JJ.,  allowed  a  trustee 
remuneration  for  his  trouble.  In  Bainbrigge  v.  Blair  (3),  the 
Master  of  the  Rolls  explains  the  principles  which  ought  to  guide 
the  Court  in  making  exceptions  to  the  general  rule.  He  says : — 
'^  It  is  very  different  from  the  case  where  a  trust  being  in  the 
course  of  execution,  and  many  things  remaining  to  be  done, 
which  can  be  done  beneficially  only  by  a  particular  trustee,  who 
caunot  from  his  situation  do  it  without  grievous  personal  loss, 
and  that  party  comes  to  the  Court  and  states  that  he  is  in  a 
situation  and  is  willing  to  do  these  things,  but  that  he  cannot 
consistently  with  his  own  interest  proceed  with  such  duties  and 
gratuitously  devote  his  time  for  the  benefit  of  the  trust.  In 
such  a  case,  it  is  competent  for  the  Court,  considering  what  is 
beneficial  to  the  cestuis  que  trust  and  is  calculated  to  promote 
their  interest,  to  take  the  matter  into  consideration  and  to  give 
proper  remuneration  to  that  person  who  alone  by  his  own 
exertion  can  produce  that  benefit."  I  think,  therefore,  that 
even  upon  the  English  authorities  I  would  be  justified  in  .making 
this  allowance ;  but  in  my  opinion,  the  Court  of  equity  in  this 
colony  may  exercise  a  wider  discretion  in  making  exceptions  to 
the  general  rule  than  the  Courts  in  England  do.  Our  Charter 
of  Justice  allows  the  Court  to  grant  remuneration  to  executors 
for  their  trouble  in  administering  personal  estate.  In  Richard- 
son V.  Allen  (4),  the  Full  Court  of  this  colony  upheld  a 
decision   of   the  Primary   Judge,  granting  remuneration    to   a 

(1)  2  Swanst.  482.  (8)  8  Bear.  588. 

(2)  4  Deg.  J.  &  S.  452.  (4)  10  S.C.B.  Eq.  1. 
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1890.        trustee,  stating  that  the  rule  was  modified  in  this  colony  by  the 

Be         Charter  of  Justice.     And  the  report   continues  : — '^  The  Court 
Cox  ... 

expressed   a   strong    opinion   in  favour   of   the   expediency  of 

^'     allowing  commission  to  trustees  under  wills,  as  having  the  effect 

of  inducing  them  to  accept  and  carry  out  the  trusts,  instead  of 

throwing  the  property  into  Chancery ;  the  result  of  this  latter 

course  being  that  the  estate  is  at  best  unprofitably  invested  and 

generally  frittered  away."     Again,  the  Legislature  has  in  recent 

years  incorporated  two  companies  to  act  as  trustees,  and  allowed 

them  to  make  a  charge  for  their  trouble  in  carrying  out  the 

trusts  of  wills  and  settlements.     For  these  reasons  I  think  that 

this    Court,  while  maintaining  the  general  rule,   may  exercise 

greater  freedom  in  allowing  exceptions  to  it.     In   this  case  I 

consider  that  500Z.  a  year  will  be  a  proper  allowance  to  make 

to  Bock  Davis  for  his  trouble  in  the  future  execution  of  the 

trusts  of  the  will,  and  direct   that   amount  to  be  paid  to  him 

accordingly.     The  costs  of  the  petition  to  be  paid  out  of  the 

estate,  as  between  solicitor  and  client,  but  no  costs  are  to  be 

allowed  for  the  affidavits  filed.     Petitions  under  this  section  are 

not  to  be  verified  by  affidavit.     The  statements  are  taken  to  be 

true,  for  if  not  true  the  indemnity  to  the  trustees  acting  under 

the  advice  and  direction  of  the  Court  fails. 

Solicitors  :  Holdsworth  8f  Evans, 
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STEPHEN  c.  ROBERTS  and  Others.  1890. 


Practice — Ceriificate  of    Master — Reasons   given    in    certificate    for   conclusion     March  28. 
arrived    at — Evidence — Memorial    of    lease    and    release— 6  Geo,   IV.   No. 
22—7  Vic,  No,  16  (Registration  of  Deeds  Act),  O.J.  Eq. 

The  Master  in  his  certificate  decided  two  points,  the  first  in  favour  of 
the  plaintiff,  the  second  in  favour  of  the  defendants,  and  the  certificate  as 
a  whole  was  in  favour  of  the  defendants.  The  plaintiff  took  out  a  summons  to 
vary  the  certificate  on  the  ground  that  the  finding  of  the  Master  was  wrong 
on  the  second  point.  Held,  that  the  defendants  could  support  the  certificate 
by  shewing  that  the  finding  of  the  Master  was  also  wrong  on  the  first  point, 
and  that  the  conclusion  to  which  he  arrived  was  the  correct  one,  although  they 
had  not  taken  out  a  summons  to  vary  the  certificate. 

A  bare  memorial  of  lease  and  release  in  the  form  prescribed  by  6  Geo.  IV. 
No.  22,  is  not  evidence  of  the  contents  x>f  the  original  deed,  nor  does  it  amount 
to  an  admission  of  the  contents  of  the  deed  by  the  person  who  executed  it. 

StTMMONS  to  vary  the  Master's  certificate. 

The  defendants  on  December  21st,  1886,  lodged  an  application 
for  a  certificate  of  title  to  certain  lands,  and  on  April  22nd,  1887, 
a  caveat  was  lodged  by  one  William  Boss.  Issues  were  settled 
between  the  parties ;  but  on  the  second  day  of  the  trial  it  was 
arranged  that  Ross  should  withdraw  his  caveat  on  payment  to 
him  by  the  defendants  of  the  sum  of  1250Z.  At  the  date  of  the 
compromise  the  time  for  filing  caveats  had  lapsed.  The 
defendants  paid  the  12502.,  but  it  was  subsequently  discovered 
that  Lyons,  under  whom  as  official  assignee  of  the  estate  of  one 
W.  P.  Burne  the  defendants  claimed,  was  not  in  fact  official 
assignee  of  that  estate.  The  plaintiff  was  then  appointed  official 
assignee  of  Burners  estate,  and  instituted  this  suit  to  recover 
possession  of  the  lands  the  subject  matter  of  the  dispute  between 
the  defendants  and  Boss.  A  decree  was  made  declaring  that  the 
plaintiff  was  entitled  to  the  lands  subject  to  a  reference  to  the 
Master  to  enquire  whether  the  payment  of  the  1250Z.  was 
beneficial  to  the  inheritance.  Stephen  claimed  under  a  title 
from  Thurlow,  who  claimed  from  Riley,  the  original  grantee, 
through  a  memorial  of  lease  and  release,  which  was  in 
the  form  prescribed  by  the  Act  6  Geo.  IV.  No.  22,  and 
was    signed   by    Riley,   and    worded  as   follows  : — ''  Memorial 
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^^^'  number  373,  book  K,  lease  and  release,  dated  22iid  Sep- 
Stbphbn  tember,  1836,  and  made  between  John  Riley  and  Ann,  his 
RoBBRTs.  wife,  of  the  one  part,  and  John  William  Thurlow  of  the  other 
part,  and  witnessed  by  Nathipscombe  Kentish  and  W.  Pitt  Burne, 
wherein  he  conveyed  the  said  59  acres,  hereinbefore  described, 
to  the  said  John  TVilliam  Thurlow,  for  the  sum  of  300i."  Ross, 
who  was  in  possession  at  the  date  of  the  compromise,  set  up  a 
title  by  adverse  possession  by  Riley,  and  the  devisees  under  his 
will,  which  was  made  in  1852.  The  Master  held  that  the  memorial 
was  evidence  of  an  admission  by  Riley  of  the  deed  executed  by 
him,  and,  consequently,  that  Stephen  had  a  good  documentary 
title ;  and  he  also  found  that  Ross  had  a  good  possessory  title,  and 
being  in  possession  could  not  have  been  ejected  by  Stephen,  and 
the  certificate  concluded,  ''  I  accordingly  find  and  certify  that  the 
payment  of  the  said  sum  of  1250Z.,  and  every  part  thereof,  by 
the  said  defendants  to  William  Ross  was  and  is  beneficial  to  the 
inheritance  in  the  said  land."  The  plaiutifE  applied  by  summons 
to  vary  the  certificate,  on  the  ground  that  the  possessory  title  was 
not  sufficiently  proved. 

Walker  and  Gordon,  for  the  plaintiff. 

Lingen  and  Knox,  for  the  defendants.  If  the  Master  was 
wrong  on  the  question  of  possession,  he  was  also  wrong  on  the 
documentary  title,  and  the  conclusion  at  which  he  arrived  was 
therefore  correct. 

Walker  and  Gordon  took  the  objection  that  it  was  not  open  to 
the  defendants  to  dispute  the  Master's  finding  on  the  documen- 
tary title,  as  they  had  not  excepted  to  the  certificate. 

Owen,  J.  In  this  case  a  reference  was  made  to  the  Master  to 
inquire  whether  a  certain  payment  of  1250Z.  made  by  the 
defendants,  Roberts  and  Jones,  to  one  Ross  was  beneficial  to 
the  inheritance  of  this  land.  It  appears  that  these  defendants 
had  applied  to  bring  the  land  under  the  Real  Property  Act,  and 
that  Ross  lodged  a  caveat,  and  that  then,  after  issues  had  been 
setiledj  they  arranged  the  matter  by  paying  Ross  this  sum  of 
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1250L,  and  in  support  of  their  contention  that  this  expenditure       ^^^- 

was  beneficial  they  set  up  before  the  Master  a  documentary  and     Stephen 

also  a  possessory  title  in  Boss.     The  Master  inquired  into  both    robiutb. 

these  alleged  titles^  and  after  finding  that  Boss  had  a  possessory^ 

but  not  a  documentary,  title,  concludes  his  certificate  as  follows  : — 

"  I   accordingly  find  and  certifiy  that  the  payment  of  the  said 

sum  of  1250i.,  and  every  part  thereof,  by  the  said  defendants  to 

the  said  William  Boss^  was  and  is  beneficial  to  the  inheritance  in 

the  said  land."     The  Master,  therefore,  has  found  in  favour  of 

the  defendants,  and  his  finding  as  to  the  possessory  title  is  merely 

a  reason  for  the  conclusion  at  which  he  ultimately  arrives,  and, 

consequently,  is  not  such  a  specific  and  definite  finding  as  would 

necessitate  a  summons  to  vary  the  certificate,     fhe  reference  here 

was  not  to  inquire  whether  Boss  had  a  good  possessory  title,  but 

whether  the  payment  was  a  beneficial  one  ;  the  Master  has  found 

that  it  was,  and  I  cannot  see  that  the  defendants,  in  whose  favour 

he  has  found,  are  in  any  way  concerned  with  the  reasons  by  which 

that  finding  was  arrived  at. 

The  arguments  then  continued. 

Owen,  J.  This  is  a  motion  by  the  plaintiiS  to  vary  a  certificate 
of  the  Master  in  Equity  in  respect  of  a  property  at  Bankstown. 
It  appears  that  Bobert  Boberts  and  Charles  Jones^  by  virtue  of 
a  title  previously  got  in,  had  made  application  to  bring  this 
property  under  the  Real  Property  Act,  that  a  person  named 
Robs  had  filed  a  caveat,  and  that  certain  issues  under  the  Seal 
Property  Act  had  to  be  tried  between  Boberts  and  Jones  on  the 
one  hand,  and  Boss  on  the  other,  and  that  in  the  course  of  the  trial 
of  these  issues  the  defendants,  Boberts  and  Jones,  had  com- 
promised with  Boss  and  settled  his  claim  to  this  land  by  payment 
of  1250Z ;  and  in  a  decree  made  the  Court  directed  a  reference 
to  the  Master  in  Equity  to  inquire  whether  the  compromise 
effected  with  Boss  was  beneficial  to  the  estate,  because  if  that 
compromise  were  beneficial,  the  plaintiff  would  only  be  entitled  to 
the  land  upon  recouping  Boberts  and  Jones.  When  the  matter 
came  before  the  Master^  two  lines  of  inquiry  were  laid  before 
him.  One  was  whether  Stephen  had  such  a  title  that  if  he  had 
K.S.W.B.,  YoL  XJL,  £q.  I 
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^^^'  had  to  bring  an  action  of  ejectment  against  Ross  he  would  haye 
Stxpbbn  succeeded ;  the  other  was  whether  Ross  had  himself  a  good  title 
BoBMiTs.  ^y  possession.  The  Master,  as  I  understand,  decided  that 
C.J.  Eq.  Stephen  would  have  had  a  good  title,  and  would  have  succeeded 
in  the  action  for  ejectment,  and  he  also  found  that  the 
possessory  title  of  Ross  was  a  good  one.  The  matter  now 
comes  before  me  on  the  question  whether  the  Master  was  right 
in  finding  that  the  plaintiiS  would  have  had  a  good  title,  and 
would  have  succeeded  in  an  action  for  ejectment  against  Boss. 
The  second  question  has  not  been  discussed  before  me,  and  it  is, 
therefore,  not  necessary  that  I  should  refer  to  it.  The  question 
whether  Stephen  was  able  to  prove  a  good  title  depends  upon  the 
proof  of  the  deecf  of  September  22,  1836,  alleged  to  have  been 
between  one  Riley,  the  original  grantee,  and  John  William 
Thurlow,  from  whom  the  plaintiff  claims  his  title.  It  is  not 
necessary  for  me  to  determine  whether  under  any  circumstances  a 
memorial  under  the  Act  6  Greorge  IV.  No.  22,  is  admissible  as 
secondary  evidence  of  the  contents  of  a  deed.  The  point  is  one 
of  very  considerable  difficulty,  and  if  I  had  to  determine  it  I 
should  certainly  require  some  time  to  consider  my  judgment.  The 
memorial  is  not  made  secondary  evidence  by  the  Act,  as  is  the 
case  with  copies  registered  under  the  Act  7  Victoria  No.  16, 
which  repealed  that  of  George  IV.  The  1-Jth  section  of  the  Act 
7  Vic.  No.  16  recites: — "And  whereas  from  the  imperfect 
manner  in  which  limitations  contained  in  the  deeds  and  convey- 
ances relating  to  real  estate  are  generally  set  forth  and  described 
in  the  memorials  or  extracts  of  the  same  as  heretofore  filed  it  is 
expedient  that  full  copies  &c.  should  be  registered.''  That 
seems  to  me  to  shew  that  the  original  memorials  were  so  imperfect, 
and  set  out  so  very  imperfectly  and  inaccurately  the  substance 
of  the  deed,  that  it  became  necessary  to  require  full  copies  of 
the  deeds  to  be  registered,  and  then  the  Legislature  makes  this 
copy  secondary  evidence  of  the  contents  of  the  deed.  There  is 
a  case  decided  by  this  Court  in  1859,  Ooman  v.  Oape,  in 
which  the  Full  Court  appears  to  have  held  that  a  memorial 
is  not  secondary  evidence  of  the  contents  of  a  deed.  Bnt 
however  this  may  be,  I  am  clear  that  this  parfcicalar 
memorial     is    not     secondary     evidence    of    this    deed,    as 
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it  only  describes  the  nature  of  the  deed  as  a  lease  and  ^^^' 
release.  It  must  be  treated  exactly  as  a  copy^  and  the  test  is  Stbfhvn 
whether  it  is  a  full  and  true  copy  or  not.  Now,  the  important  robmits. 
matter  which  such  a  memorial  ought  to  shew  is  what  is  the  ^  j  ^^ 
nature  of  the  instrument.  What,  then,  is  intended  by  these 
words  F  It  appears  clear  to  me  that  what  is  intended  is  the 
limitation,  the  trusts,  the  character  of  the  estate  which  is  con- 
veyed to  the  purchaser.  Now,  this  memorial  merely  states  that 
the  deed  is  a  lease  or  release ;  that  is  to  say,  it  only  describes 
the  nature  of  the  conveyance  itself.  It  does  not  describe  the 
trust  or  character  of  the  estate  conveyed  by  the  vendor 
to  the  purchaser,  and,  therefore,  this  memorial  cannot  be 
treated  as  secondary  evidence  in  any  way  of  the  contents 
of  the  deed.  And,  therefore,  so  far  as  the  memorial  is 
concerned,  if  it  were  all  the  evidence  that  Stephen  had  of  his 
title  it  would  not  be  sufficient.  Then  Mr.  Walker  argued  that  if 
this  were  not  secondary  evidence,  the  memorial  having  been 
signed  by  Riley  must  be  taken  as  an  admission  on  Riley's  part 
of  the  character  of  the  deed  which  he  executed ;  and  it  must  be 
taken  as  an  admission  of  his  having  conveyed  this  property  to 
Thurlow.  It  is  argued  that  if  he  had  said  this  in  the  witness- 
box  it  woald  have  had  that  effect.  It  appears  to  me  that  the 
admission  cannot  be  taken  to  be  more  than  the  document  itself 
expresses.  If  this  memorial  bearing  his  signature  stated  that  it 
was  a  conveyance  in  fee  it  would  have  been  an  admission  so  far, 
but  that  is  the  very  thing  this  memorial  does  not  say.  All  it  says 
is  that  the  instrument  was  a  release.  Nothing  more  is  admitted. 
It  is  in  no  way  stated  or  admitted  what  the  nature  of  the 
instrument  was.  It  is  quite  consistent  with  that  admission  that 
this  might  have  been  a  settlement,  a  mortgage,  a  conveyance  for 
life  or  anything  that  could  be  covered  by  release.  Where  the 
admission  is  so  vague  as  that,  where  is  the  Court  to  stop  ?  There 
is  nothing  in  it  to  lead  the  Court  to  determine  what  was  meant 
by  the  admission.  Therefore  it  does  not  carry  us  a  bit  further 
than  the  document  itself.  Then,  lastly,  it  is  said  that  the 
defendants  are  prevented  from  raising  this  point,  because  when 
they  made  application  to  bring  the  property  under  the  Beal 
Property  Act  they  stated  in  their  statutory  declaration  that  there 

IS 
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1890.        was  this  deed^  and  that  it  was   a  conveyancje   from   Riley  to 

Stkphen     Thurlow.     But  I  cannot  see  how  that  affects  this  question.    The 

itoBERTB.     question  which  the  Master  had  to  determine  was  whether  Stephen^ 

0  J  Eq      ^*^  ^®  brought  an  action  of  ejectment,  would  have  succeeded 

upon  his  title.     Any  admission  made  by  Jones  or  Roberts  as  to 

the  nature  of  this  conveyance  could  not  in  any  way  have  been 

used  at  the  trial.     Stephen  would  have  had  to  rely  upon  evidence 

altogether  outside  this  admission.     That  is  the  whole  question 

the  Master  had  to  determine,  and  the  admission  made  by  Roberts 

and  Jones  cannot  affect  that  in  the  least  degree.     It  is  clear  to 

me  that  Stephen,  at  the  time  of  the  compromise,  had  no  evidence 

of  any  title  which  would  have  enabled  him  to  succeed  in  an  action 

in  Court.    Therefore,  the  fact  that  Jones  and  Roberts  compromised 

with  Ross,  and  by  so  doing  benefited  Stephen,  rendered  the 

compromise  beneficial  to  the  estate. 

The  question  of  possessory  title  in  Ross  was  then  argued. 

Owen,  J.  I  had  to  deal  with  the  question  of  Stephen's 
title  yesterday,  and  after  giving  the  matter  very  careful 
consideration  I  decided  that,  in  the  event  of  Stephen  bringing  an 
action  of  ejectment  against  Ross,  he  would  not  have  been  in  a 
position  to  prove  his  title.  If  the  Master  had  taken  that  view, 
then  it  would  not  have  been  necessary  to  go  into  this  question  of 
possessory  title ;  but  because  the  Master  found  that  Stephen  had 
a  good  title  and  could  have  proved  it,  it  became  necessary  to 
shew  that  Ross  had  a  possessory  title.  The  matter  was  gone  into 
at  some  length,  and  the  Master  came  to  the  conclusion  that  Ross 
had  a  good  possessory  title.  In  that  respect,  also,  I  regret  to 
say  that  I  cannot  agree  with  the  Master.  It  appears  to  me  that 
the  evidence  given  before  the  Master  to  prove  this  failed 
completely.  It  is  proved  that  Riley  remained  ip  possession  after 
the  conveyance  to  Thurlow  until  his  death  in  October,  1852,  and 
that  his  wife  went  into  possession  after  his  death,  and  remained 
there  for  four  or  six  months,  bringing  the  date  of  possession  np 
to  April,  1853.  From  that  time  till  October,  1853,  when  the 
lease  was  executed  by  a  daughter  of  Riley,  there  is  no  evidence 
of  possession  at  all.     That  alone  would  shew  that  a  posaessory 
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title  had  not  been  proved  The  Master  says  there  is  no  evidence  ^^^- 
of  the  exact  date  when  the  lessee  went  into  or  gave  np  possession  Stephen 
of  the  land^  and  there  is  no  evidence  to  shew  that  the  said  land  Roberts. 
was  never  without  an  occupant  till  1862.  The  right  of  the  lessee  ^  j  -g 
to  carry  on  the  chain  of  title  is  not  by  virtue  of  the  lease,  but  by 
virtue  of  possession.  So  although  the  lease  was  executed  in 
1853,  there  was  no  evidence  that  the  lessee  at  that  date  went 
into  possession.  The  only  way  in  which  I  have  to  deal  with  this 
matter  at  the  present  time  is  upon  the  question  of  costs. 
Undoubtedly,  the  Master  was  right  in  the  conclusion  arrived  at, 
but  the  grounds  upon  which  he  arrived  at  that  conclusion  appear 
to  me  to  be  wrong.  And  the  only  question  is  whether  in 
dismissing  this  summons  I  must  dismiss  it  in  the  ordinary  way, 
and  so  make  the  plaintiff  Stephen  pay  the  costs,  or  dismiss  the 
summons  without  making  any  order  at  all  as  to  costs.  The  latter, 
to  my  mind,  is  the  proper  course  to  pursue.  There  is  no  doubt 
that  the  Master's  decision  is  a  correct  one,  but  the  grounds  upon 
which  he  arrived  at  it  were  wrong.  He  was  wrong  in  both  ways 
— ^wrong  in  holding  that  Stephen  could  give  a  good  documentary 
title,  and  wrong  in  holding  that  Boss  could  give  a  good 
possessory  title.  I  must  dismiss  the  summons  to  vary  the 
^faster's  certificate,  and  I  do  so  without  costs. 

Solicitors  for  the  plaintiff :  Lawrence  ^-  Rich, 
Solicitors  for  the  defendants  :  Sly  8f  Hamilton. 
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1800.  BEOWN  V.  M'BNCEOE. 


March  81       ^^'»  unsueeestful  oppoa'Ucn  to  —  Testamentary   capacity  —  Will   eontran/  to 
intentions  ewprsssed  by  testator  durinff  life  time— Insane  delusion—Costs  out 

,    «^^  ^  of  the  estate, 

1,2,8,7,8,9,  -^ 

10,  14, 16,  16,      The  testator,  a  man  of  80  yean  of  age,  wm  addicted  to  habits  of  intemperanoe 

i?'  51'  ?!•  ^®'  a»d  had  been  in  failing  health  for  flome  time  before  his  death.    He  had  liTed  on 
24  28  2d  80 
'      '     '      '  good  terms  with  his  wife,  and  had  repeatedly  expressed  his  intention  of  leaving  her 

May  19.  well  provided  for.  He  died  possessed  of  a  large  fortune,  and  hy  his  will, 
exeonted  in  1887,  left  his  wife  £2  a  week  and  a  house,  to  be  forfeited  if  she 

C.J.  £q.  married  again  or  took  to  live  with  her  any  of  her  relations  or  any  person 
other  than  her  children  and  servants.  Seld,  this  was  sufficient  to  justify  a 
suit  to  inquire  into  the  testator's  capacity,  and  that  the  defendant  was  therefore 
entitled  to  costs  out  of  the  estate.  The  Court  will  not  take  into  oonsideratioii 
the  justice  or  injustice  of  the  provisions  of  a  will,  except  in  so  far  as 
they  are  indicia  of  the  soundness  or  unsoundness  of  the  testator's  mind, 
because  the  Court  cannot  divine  the  motives  which  may  have  actuated  the 
testator.  An  insane  delusion  is  a  belief  in  facts  which  could  not  possibly  hate 
occurred,  or  in  facts  so  improbable  that  the  common  sense  of  mankind  would  invsri- 
ably  reject  them. 

Suit  to  obtain  probate  of  certain  docaments  propounded  as  the 
last  will  and  codicils  of  John  Brown^  deceased  ;  one  of  the  doca- 
ments was  intended  to  take  effect  on  execution^  and  probate 
thereof  was  not  pressed  for.  The  facts  are  f ally  set  oat  in  the 
judgment. 

Salomons,  Q.O.,  A.  H.  Simpson,  Lingen,  and  O.  H.  Simpson,  for 
the  plaintiffs. 

Walker  and  L.  Owen  for  the  defendants. 

Our,  adv.  vult. 


Jfay  19. 


On  May  19, 

OwEN^  J.  In  this  case  the  plaintiffs,  Thomas  Brisbane  Brown, 
William  Smith  Deane,  and  William  Clark,  propound  as  the  last 
will  and  testament  of  the  late  John  Brown,  of  Emu  Hall,  a  will 
dated  the  11th  day  of  October,  1837,  and  a  codicil,  dated  the  4th 
day  of  July,  1888,  both  executed  in  accordance  with  the  provi- 
sions of  the  Wills  Act.  When  the  plaintiffs  gave  notice  of  their 
intention  to  apply  for  probate  to  them  as  executors  of  the  will, 
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Mrs.  Brown,  the  widow  of  the  testator^  £Qed  a  caveat^  but  she  died  l®^- 
on  the  8th  February,  1889,  before  anything  was  done  in  the  suit.  Brown 
and  the  proceedings  have  since  been  carried  on  against  the  m'Enceoe. 
defendant.  Pierce  M'Bncroe,  as  her  administrator.  The  plea  set  q  j  g^ 
up  is  that  the  testator  was  of  unsound  mind.  The  testator  died 
on  the  21st  August,  1888,  being  then  about  80  years  of  age.  He 
had  been  three  times  married,  and  left  five  children  by  his  first 
wife,  one  child  by  his  second  wife,  and  three  children  by  his  third 
wife,  two  other  children  by  his  third  wife  having  predeceased  him. 
He  was  a  man  of  humble  origin,  and  illiterate,  who  had  amassed 
a  fortune  estimated  at  about  200,0002.  in  pastoral  pursuits.  In 
the  year  1879  he  sold  his  station,  known  as  Canonbar,  and 
purchased  a  small  property  called  Emu  Hall,  near  Penrith,  where 
he  resided  till  his  death  in  1888.  His  third  wife,  who  was  married 
to  him  in  the  year  1876,  was  upwards  of  40  years  his  junior.  Her 
sister.  Miss  Bridget  M'Encroe,  appears  to  have  lived  with  them 
as  one  of  the  family,  and  her  mother,  and  some  of  her  brothers 
and  sisters,  were  allowed  by  the  testator  to  occupy,  rent  free,  a 
cottage  belonging  to  him  at  Bedfern,  which  he  left  by  his  will  to 
his  wife.  The  only  provision  made  for  his  wife  by  his  will 
is  as  follows :  —  '^  I  devise  and  bequeath  all  that  messuage 
and  dwelling  house  and  premises  situate  at  the  corner  of 
Pitt  and  James  streets  Bedfern  near  Sydney  and  known  as  number 
eight  Pitt-street  with  their  rights  and  appurtenances  together 
with  all  the  household  furniture  and  other  effects  and  things 
which  shall  be  at  the  said  house  at  the  time  of  my  death  except 
money  and  securities  for  money  and  which  shall  not  be  hereby 
otherwise  specifically  disposed  of  unto  my  wife  Margaret  Brown 
until  she  marries  again  or  takes  any  relation  or  other  person  to 
live  with  her  other  than  her  children  and  servants  with  power  in 
the  event  of  her  fulfilling  the  conditions  aforesaid  to  dispose  of 
the  same  by  will  among  her  children  by  me.  And  the  sole  object 
and  condition  of  this  devise  and  bequest  being  the  provision  of 
a  house  for  my  children  by  my  said  wife  I  hereby  declare  that 
in  the  event  of  my  said  wife  marrying  again  or  taking  any  rela- 
tion or  other  person  save  as  aforesaid  to  live  with  her  then  the 
property  in  the  said  house  furniture  and  efCects  and  all  the 
premises  hereinbefore  devised  and  bequeathed  until  the  happen- 
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^^^'  ing  of  either  of  the  events  aforesaid  shall  thereupon  pass  to  and 
Browv  vest  in  my  trustees.  And  I  hereby  direct  that  they  shall  there- 
M*EircBo>.  upon  forthwith  sell  the  said  house  furniture  and  effects  and 
C.J.  Eq.  shall  stand  possessed  of  the  net  proceeds  of  such  sale  after  paying 
the  expenses  thereof  in  trust  for  all  my  children  or  any  my 
child  by  my  said  wife  who  being  sons  or  a  son  shall  attain  the 
age  of  twenty-one  years  or  being  daughters  or  a  daughter  shall 
attain  that  age  or  marry  I  direct  my  trustees  to  pay  to  my  said 
wife  so  long  as  she  remains  single  and  otherwise  observes  the 
above  conditions  the  sum  of  two  pounds  per  week  and  to 
appropriate  funds  in  their  names  or  name  out  of  my  personal  estate 
sufficient  at  the  period  of  appropriation  to  answer  by  means  of 
the  income  or  interest  thereof  the  payment  of  the  said  allowance 
such  funds  on  the  dropping  of  the  said  allowance  to  go  to  all  her 
children  or  any  her  child  by  me  who  being  sons  or  a  son  attain 
the  age  of  twenty-one  years  or  being  daughters  or  a  daughter 
attain  that  age  or  marry  in  equal  shares."  The  testator  also 
made  the  following  bequests  to  the  three  children  of  his  said 
wife :  The  sum  of  3000Z.  to  his  daughter  Nellie,  and  2000/.  each 
to  his  daughters  Frances  and  Madeline,  and  an  equal  share  with  his 
other  children  in  the  residue,  which  is  estimated  at  about  30,0001. 
He  also  appointed  his  wife  the  guardian  of  his  infant  children. 
The  will  propounded  by  the  plaintiffs  is  the  last  of  a  series  of 
wills.  The  first  will  is  dated  the  10th  March,  1882,  and  was 
prepared  by  Messrs.  Want,  Johnson  &  Scarvell.  By  that  will  the 
testator  left  to  his  wife  during  widowhood  the  interest  of  6000/., 
and  to  his  daughter,  Ellen  Brown,  and  his  son,  John  Goartney 
Brown,  the  sum  of  5000Z.  each,  and  a  sum  of  1500/.  to  be  divided 
between  three  sisters  of  Mrs.  Brown,  Bridget  M'Encroe,  Mary 
M^Encroe,  and  Kate  Boarty.  The  next  will  is  dated  the  29th 
November,  1882,  and  was  prepared  by  Messrs.  Deane  &  Deane. 
By  that  will  the  testator  devised  to  his  wife  the  house  at  Redfern 
for  life,  with  remainder  to  her  two  children  ;  and  to  his  wife  and 
her  two  children  a  share,  together  with  his  daughters,  Amelia 
Brown  and  Mrs.  Hoare,  in  certain  paddocks,  part  of  the  Emu 
Hall  estate,  and  the  gravel  beds  marked  E  on  the  plan  attached 
to  the  will.  He  also  bequeaths  the  interest  of  6000/.  to  his  wife 
during  widowhood,  and  5000/.  to  each  of  her  said  two  children. 
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On  the  12tli  April,  1883,  he  re-executed  this  will  and  made  a       ^8^Q» 
codicil  thereto  by  which  he  revoked  the  devise  of  the  house  at      Bbown 
Redfern  and  the  bequest  of  6000Z.  in  favour  of  his  wife,  and   2£«bnceoe. 
devised  the  house  at  Redfern  to  her  during  widowhood,  together     o  J  Eq 
with  the  furniture  and  effects  therein,  with  remainder  to   her 
children,  and  bequeathed  to  her  the  interest  on  30002.  during 
her  life,  and   the   testator  also    revoked  the    legacy  given    to 
Bridget    M'Bncroe   and    Mary   M'Encroe.      The   next    will   is 
dated   the   2nd    September,    1884,  and  was    also  prepared  by 
Messrs.  Deane  &  Deane.     Under  this  will  Mrs.  Brown  is   left 
only   the   house   at  Redfern  and   an   annuity    of    IZ.   a  week, 
and  the  devise  of  the  house  is  in  the  same  terms  and  subject  to 
the  same  conditions  as  to  not  taking  any  relation  to  live  with 
her  as  in  the  will  of  1887,  which  the  plaintiffs  now  propound. 
The   testator   also    gives    the    residue   of    his    estate    equally 
amongst  the  children  of  his  three  marriages. 

It  is  clear,  therefore,  from  this   survey  of  his  wills,  that  the 

testator  never  left  his  wife  any   large   provision;  that   in  the 

codicil  to  the  will  of  April,  188  3,  she  was  left  only  the  house  at 

Redfern  and  the  interest  of  3000Z. ;   and  that,  in  the  will  of  1884, 

she   was  left   only  the  house   and   an  annuity  of  IZ.  a  week, 

whereas,  under  the  will  of  1887,  the  annuity  was  increased  to  2Z. 

a  week.     These  wills  were  all  prepared  by  Brown's  solicitors,  and 

the  instructions  for  the  devise  of  the  house  at  Redfern,  in  the 

will  of    1884,  are   in   Brown's    own   handwriting,  and  followed 

almost  verbatim  in  the  will.     In  preparing  the  will  of  1887,  Mr. 

Deane  took  the  will  of  1884,  and  read  it  over  to  the  testator, 

clause   by   clause,   and    noted   in    the   margin    the  alterations 

which  the  testator  desired  to  have  made.     These  alterations  were 

made  partly  from  written  instructions  and   pencil  memoranda 

prepared  by  Brown,  and  partly  from  verbal  instructions  given  at 

the  time  of  reading  over  the  clauses.     The  draft  of  the  will  of 

1887  was  then  read  over  to  the  testator  and  approved  by  him, 

and    the   engrossed   will   was    also   read   over   to   him    before 

execution.     Moreover,     Mr.     Deane     expostulated     with    the 

testator  about  the  inadequate  provision  made  for  his  wife,  and 

the  testator  gave  reasons  why  he  so  provided  for  her,  which  I 

shall  have  to  deal  with  hereafter.     The  testator  was  possessed 
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1890.       of  a  great  number  of  properties  in  different  places^  and  these 
Bbown      wills  dispose  of  these  properties  among  the  varioas  members  of 
M'Emobok.  ^^^    family   in    different    shares    and    proportions.     There  is, 
Qj  Eq.     t^orofore,  evidence  of  great  deliberation  in  the  preparation  of 
these  wills^  and  of  clearly  expressed  intention  on  the  part  of  the 
testator  to  dispose  of  his  various  properties  in  the  way  in  which 
they  are  dealt  with  in   the  will.    So   far  as   the  will  itself  is 
coDcerned,  there  is  no  failure  of  memory  as  to  the  extent  of  his 
property,  or  of  the  persons  to  be  provided  for.     This  is  most 
important  in  determining  the  state  of  the  testator's  mind.    But 
before  I  consider  the  evidence  as  to  the  state  of  the  testator's 
mind,  it  will  be  desirable  to  state  the  law  as  to  testamentary 
capacity.    Where  the  will  is  officious,  that  is,  where  the  testator 
disposes  of  his  property  fairly  among  those  for  whom  he  is 
morally  bound  to  provide,  a  very  small  amount  of  capacity  is 
needed.     In  that  case  wills  have  been  upheld  which  were  made 
almost  in  articulo  mortis;    but  where   the   will   is   inofficious, 
where  no   provision,  or    an  apparently    inadequate    or    unfair 
provision,  is  made  for  those  who  ought  to  be  the  objects  of  the 
testator's  bounty,  then  fuller  and  clearer  evidence  of  capacity  is 
required,   and   the   capacity   must    extend    to   a  memory  and 
understanding  of  the  extent  of  the  property  to  be  disposed  ot, 
and  of  the  claims  of  those  for  whom  he  ought  to  provide.   When 
once  the  Court  is  satisfied  that  the  testator  was  of  sound  and 
disposing  mind,  and  understood  the  contents  of  his  will,  it  will 
not  consider  the  nature  of  the  dispositions  made,  nor  take  into 
consideration  any  injustice  or  cruelty  that  may  be   apparent. 
Such  injustice  or  cruelty  is  only  a  circumstance  to  be  considered 
in  ascertaining  the  soundness  or  unsoundness  of  the  testator's 
mind,  but  is  no  ground  for  setting  aside  the  will  of  a  capable 
testator.     In  Greenwood  v.  Greenwood  (1),  the  testator  left  his 
estates  away  from  his  brother  and  heir,  and  devised  them  to  a 
cousin.     He    appears   to   have   thought    at   one  time  that  his 
brother  tried  to  poison  him,  and  a  great  deal  of  evidence  was 
given   to    shew  that    he   was    actually   insane,   and    that   the 
prejudice  against    his   brother   was   the    result    of    an  insane 
delusion.      The  question  was  tried  in  ejectment   before  Lord 

(1)  3  Curt.  App. 
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Kenyon,  and  the  jury  upheld  the  ■  will.  Lord  Kenyon,  in  18^^- 
summing  up  to  the  jury,  said: — ^''If  he  had  a  power  of  Beown 
summoning  up  his  mind^  so  as  to  know  what  his  property  was,  m'Bncboe. 
and  who  those  persons  were  that  then  were  the  objects  of  his  ^  j  j, 
bounty,  then  he  was  competent  to  make  a  will.  The  conduct 
which  he  held  to  his  brother  certainly  is  considerably 
unaccountable.  If,  whenever  his  brother's  name  occurred, 
instantly  a  fit  of  delirium  had  seized  him,  then  I  should  conceive 
that  he  was  not  competent  to  make  his  will ;  but  if  his  mind 
remained  entire,  if  he  had  now  raised  up  prejudices  against  his 
brother,  though  upon  improper  grounds,  yet  if  they  were  such 
prejudices  as  might  reside  in  a  sound  mind,  it  is  hard  that  those 
prejudices  should  lead  to  conclusions  unfavourable  to  his  brother  ; 
but  hard  as  the  case  may  be,  it  is  better  that  a  thousand 
hard  cases  should  take  place,  than  that  we  should  remove 
the  land-marks  by  which  a  man's  property  is  to  be  decided." 
In  another  passage  he  says  : — '^  A.  multitude  of  instances  there 
have  been  where  men  have  taken  up  prejudices  against  their 
nearest  and  dearest  relations.  It  is  the  history  of  every  week  in 
the  year,  and  the  history  of  almost  every  family  at  one  time  or 
other,  that  harsh  dispositions  have  been  made ;  that  one  child, 
standing  equally  necu*  in  blood,  has  been  preferred  to  another, 
and  if  once  we  get  into  digressions  of  that  kind,  then  we  get 
upon  a  sea  without  a  rudder — ^where  will  you  stop?  What 
partiality  will  be  enough  to  set  aside  a  will,  and  what  partiality 
will  you  give  way  to,  and  say  the  will  is  good  ?"  In  Banks  v. 
Ghodfelhw  (2),  Oockburn,  C.J.,  in  delivering  the  considered 
judgment  of  the  Court,  quotes  with  approval  the  case  of 
Oreenwood  v.  Oreenwood  (1),  and  says  : — "  The  English  law 
leaves  everything  to  the  unfettered  discretion  of  the  testator,  on 
the  assumption  that  though  in  some  instances  caprice  or  passion, 
or  the  power  of  new  ties,  or  artful  contrivance  or  sinister 
influences,  may  lead  to  the  neglect  of  claims  that  ought  to  be 
attended  to,  yet  the  instincts,  affections  and  common  sentiments 
of  mankind  may  be  safely  trusted  to  secure,  on  the  whole,  a 
better  disposition  of  the  property  of  the  dead,  and  one  more 
accurately  adjusted  to  the  requirements  of  each  particular  case, 

(2)  SLR.  Q.fi.  o49. 
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1890.  than  could  be  obtained  through  a  distribution  prescribed  by  the 
Brown  stereotyped  and  inflexible  rules  of  a  general  law.  ...  It  is 
M'Encrob.  essential  to  the  exercise  of  such  a  power  that  a  testator  shall 
C.J.  Eq.  iinderstand  the  nature  of  the  act  and  its  effects,  shall 
understand  the  extent  of  the  property  of  which  he  is  disposing, 
shall  be  able  to  comprehend  and  appreciate  the  claims  to  which 
he  ought  to  give  effect ;  and  with  a  view  to  the  latter  objects 
that  no  disorder  of  the  mind  shall  poison  his  affections,  pervert 
his  sense  of  right,  or  prevent  the  exercise  of  his  natural 
faculties;  that  no  insane  delusion  shall  influence  his  will  in 
disposing  of  his  property,  and  bring  about  a  disposal  of  it, 
which,  if  the  mind  had  been  sound,  would  not  have  been  made." 
Again,  in  Boughton  v.  Knight  (3),  Sir  J.  Hannen  says: — ^''But 
the  law  does  not  say  that  a  man  is  incapacitated  from  making  a 
will,  if  he  proposes  to  make  a  disposition  of  his  property,  moved 
by  capricious,  frivolous,  mean,  or  even  bad  motives — ^we  do  not 
sit  here  to  correct  injustice  in  that  respect;  our  duty  is  limited 
to  this — to  take  care  that  that,  and  that  only,  which  is  the  trae 
expression  of  a  man's  real  mind,  shall  have  effect  given  to  it  as 
his  will.  In  fact,  this  question  of  justice  and  fairness  in  the 
making  of  wills,  in  a  vast  majority  of  cases,  depends  upon  snch 
nice  and  fine  distinctions  that  we  cannot  form,  or  even  fancy 
that  we  can  form,  a  just  estimate  of  them.'' 

In  considering  the  testamentary  capacity  of  the  testator,  I 
must  distinguish  the  question  of  general  capacity  from  that  of 
insane  delusions,  because  insane  delusions  may  exist  in  a  mind 
of  great  intelligence  and  acuteness,  and  capable  of  understanding 
and  transacting  the  ordinary  business  of  life.  I  have,  since  the 
hearing,  carefully  considered  all  the  evidence,  which  occupied  the 
Court  15  days,  and  I  am  satisfied  as  to  the  testator's  general 
capacity.  Up  to  the  time  of  his  death  he  was  conducting  bis 
business  transactions,  buying  and  selling  properties,  building 
houses,  investing  moneys,  and  generally  superintending  the 
whole  of  his  business  concerns.  He  also  was  engaged  in 
liquidation  at  law  and  in  equity,  and  appeared  as  a  witness  on 
several  occasions  in  Court.  He  was  a  director  of  two  or  three 
companies,  and  took  part  in  the  proceedings  of  the  board.    A 

(3)  8  Pr.  &  D.  61. 
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Lirge  number  of  letters  were  put  in  evidence,  which  disclose.no        ^^^• 
failure  or  weakness  of  mind.     The  plaintiffs  also  called  upwards      Buown 
of  forty  witnesses,  most  of   whom  knew  him  intimately,  and   m*Enciioe. 
many  of  whom  had  business  transactions  with  him ;  and  all  of     c  j  Eq 
them  describe  him  as  a  man  of  good  memory  and  understanding, 
and   quite    capable    of    managing    his  affairs.     Among    these 
witnesses  were  Dr.  Sydney  Jones  and  three  other  doctors,  who 
attended  him  professionally,  and  who  entertained  no  doubt  as  to 
Us  soundness  of  mind. 

On  the  other  hand,  the  defendant  called  fifteen  witnesses,  who 
shew  that  the  testator  frequently  gave  way  to  intemperance. 
Dr.  Shand,  who  attended  him  in  1887,  says  that  he  suffered 
from  chronic  alcoholism,  and  that  he  suffered  from  paralysis  of 
sensation,  affecting  his  hands  and  legs  ;  that  his  memory  failed 
him  occasionally,  especially  as  to  small  payments  which  he  had 
made,  and  that  his  mind  was  occasionally  dull  and  inactive. 
But  all  this,  if  accepted  in  the  fullest  sense,  would  be  no  more 
than  might  be  expected  of  a  man  of  his  advanced  age— especially 
if  addicted  to  intemperance — and  would  be  quite  compatible 
with  the  evidence  of  the  plaintiffs'  witnesses — that  on  the  other 
numerous  occasions  on  which  they  conversed  and  transacted 
business  with  him,  his  memory  was  good  and  his  general 
capacity  of  mind  unimpaired.  Indeed,  considering  his  age  and 
his  bodily  weakness,  the  plaintiffs'  evidence,  both  documentary 
and  oral,  shews  that  he  retained  his  mental  powers  to  an  extent 
quite  exceptional.  Further,  this  evidence  of  the  defendant  was, 
for  the  most  part,  directed  to  his  state  of  mind  in  1887,  which 
would  be  of  comparatively  little  importance,  as  the  will  of  1884 
differed  but  slightly  from  the  will  of  1887,  and  contained  a 
similar  provision  for  his  wife.  To  this  general  evidence  of  the 
defendant  there  were  two  exceptions.  Dr.  Fischer,  who  treated 
him  professionally  in  1882,  said  that  he  was  then  suffering  from 
softening  of  the  brain,  and  was  incapable  of  transacting  business. 
But  his  evidence  was  given  in  England,  where  he  had  no  books 
or  memoranda  to  refer  to.  Dr.  Sydney  Jones,  who  attended 
him  in  the  same  year,  and  subsequently,  saw  no  such  symptoms, 
and  said  that  if  it  had  been  apparent  in  1882  it  would  hare 
killed  Brown  or  rendered  him  imbecile  long  before  1887.     He 
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^^^'  was  corroborated  in  this  by  Drs.  Brady,  Scott,  and  Bond.  Again, 
Bbowm  Dr.  Shand,  who  was  called  by  the  defendant,  and  who  attended 
M'Encros.  ^^™  ^^  1887,  made  no  mention  of  softening  of  the  brain,  but 
C.J.  Eq.  referred  only  to  symptoms  of  chronic  alcoholism.  The  other 
exception  is  the  evidence  g^ven  by  John  Cormack,  who  said  that 
Brown  wanted  to  sell  a  station  called  Coco,  and  stated  that  its 
area  was  30,000  acres— 400  freehold,  7000  conditional  purchases, 
and  3000  or  4000  pre-leases,  and  the  rest  auction  leases — ^with 
10,000  sheep,  and  offered  the  whole  for  3000L  Bat  the  plaintiffs 
pat  in  evidence  a  written  offer  of  Coco  to  Cormack  signed  by 
Brown,  in  which  the  true  area  was  stated  as  40  acres  freehold, 
746  acres  conditional  purchases,  6390  acres  auction  leases,  and 
1830  acres  pre-leases,  and  3700  sheep,  and  the  price  was  40001. 
The  offer  was  dated  the  3rd  Jane,  1887,  and  Merry,  the  manager 
of  the  station,  said  that  Cormack  did  not  come  up  to  inspect  the 
station  until  after  that  date.  The  evidence  no  doubt  is 
conflicting,  bat  it  is  not  such  as  to  induce  me  to  give  much 
weight  to  the  evidence  of  this  witness.  All  this  evidence  of 
capacity,  coupled  with  the  great  deliberation  and  care  in  the 
preparation  of  the  will,  and  the  fact  that  the  testator  gave  his 
own  instructions  to  his  solicitor,  and  has  made  a  full  disposition 
of  all  his  various  properties  among  all  his  children  and  his  wife, 
satisfies  me  that  his  mind  was  capable  of  grasping  the  extent  of 
his  properties,  and  the  claims  of  those  who  wonld  naturally  be 
the  objects  of  his  bounty.  But  in  the  conduct  of  the  case  another 
and  more  difficult  point  arose,  which  afforded  foundation  for  an 
argument  that  the  testator  was  labouring  under  an  insane 
delusion  in  reference  to  his  wife,  and  that  his  mind  was  so 
warped  by  this  delusion  that  the  provision  he  left  to  his  wife  was 
not  such  as  he  would  have  made  if  his  mind  had  been  free  from 
delusion. 

When  Mr.  William  Deane  was  being  examined  by  the 
plaintiffs'  counsel  on  the  first  day  of  the  trial  he  stated  that  he 
had  expostulated  with  Brown  as  to  the  smallness  of  the  provision 
he  was  making  for  his  wife ;  he  then  excused  himself,  saying 
it  was  quite  enough,  and  that  as  guardian  she  would  be  entitled 
to  the  income  of  the  children.  The  witness  was  then  asked 
whether  he  did  not  give  another  explanation  why  he  left  ao 
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small  a  sum.  The  witness  answered  "  Yes."  This  question  in  ^^^- 
my  opinion  was  unnecessary,  because^  according  to  the  Bbown 
authorities  I  have  cited,  the  Court  will  not  consider  the  question  M'Encsox. 
of  injustice  or  fairness  in  the  dispositions  in  the  will,  on  the  ground  qj  jjq. 
that  the  Court  cannot  divine  the  motives  that  may  h  ave  actuated 
the  mind  of  the  testator.  I  could  not,  however,  shut  out  the 
evidence  as  being  irrelevant.  As  the  question  had  been  asked, 
the  defendants'  counsel,  not  willing  to  leave  the  matter  in  the 
vague  and  indefinite  manner  in  which  it  then  stood,  cross- 
examined  Mr.  Deane  on  the  subject,  and  obtained  the  following 
answer : — "  At  the  time  of  the  execution  of  this  will  I  had 
spoken  rather  strongly  against  his  leaving  his  wife  as  he  did. 
A  short  time  afterwards  he  took  the  opportunity  when  we  were 
by  ourselves,  and  said,  '  Deane,  you  thought  I  had  been  very 
hard  in  the  way  I  had  treated  my  wife  in  the  will,  but  I  had 
strong  reason  for  it.'  I  replied,  '  Surely  you  do  not  refer  to  the 
extravagancies  you  told  me  of.'  He  said, '  I  do  not  refer  to 
that ;  it  is  something  more  serious.  For  some  time  I  had  some 
donbt  as  to  the  fidelity  of  my  wife,  and  I  took  occasion  to  note 
when  I  was  too  unwell  to  have  anything  to  do  with  her,  to 
sleep  with  her.'  He  said  that  for  some  three  or  four  months  he 
had  been  too  unwell  to  have  anything  to  do  with  his  wife,  and  on 
reckoning  from  the  birth  of  the  next  child  he  had  come  to  the 
conclusion  that  she  had  got  in  the  family  way  during  the  three 
or  four  months  he  had  not  slept  with  her.  I  said,  '  Surely,  why 
did  you  continue  to  live  with  your  wife  ?  You  ought  not  to 
have  done  so.  I  should  have  thought  no  man  would  have  done 
that.'  He  said,  '  If  you  were  as  old  a  man  as  I  am  you  would 
prefer,  rather  than  cause  misery  to  yourself  and  to  every  one  in 
the  house,  to  do  as  I  did  and  live  under  it.' "  When  asked  if 
he  mentioned  any  names,  Mr.  Deane  said  he  did  not.  The 
plaintiffs  nevertheless  called  a  number  of  witnesses  to  connect 
the  names  of  two  persons  with  Mrs.  Brown — Dean  Mahoney, 
who  resided  at  Penrith,  and  a  person  named  Wells,  who  was  a 
visitor  at  Emu  Hall.  It  was  alleged  that  this  evidence  was 
called;  not  to  prove  actual  adultery,  but  such  levity  of  conduct 
as  would  justify  an  old  man  with  a  young  wife  to  entertain 
suspicions,  and  so  negative  any  idea  of  an  insane  delusion.     It 


1 44  CASES  IN  EQUITY.  [N.  S.  W.  K 

1890.  will  not  be  necessary  for  me  to  consider  this  evidence  at  length, 
DuowN  because  the  alleged  conduct  of  Mrs.  Brown  with  Dean  Malioney 
M*Encrob.  ^0^8  not  appear  to  have  been  brought  to  the  notice  of  the 
C.J.  Eq.  testator,  or,  if  so,  was  treated  by  him  as  merely  the  tittle-tattle 
of  housemaids  and  grooms,  for  he  continued  on  terms  of 
intimacy  and  friendship  with  the  Dean  up  to  his  death  and  left 
his  wife  the  guardian  of  his  children.  So  with  her  alleged 
conduct  with  Wells,  although  informed  of  what  was  alleged  he 
appears  to  have  taken  no  further  notice  of  it,  bat  continued  to 
ask  Wells  to  Emu  Hall,  and  offered  to  make  him  a  present  of  a 
ipair  of  ponies.  .There  is,  therefore,  nothing  to  shew  that  these 
matters,  ev^en  if  true,  in  any  way  influenced  the  testator's  mind. 
An  insane  delusion  may  be  defined  as  a  belief  in  facts  which 
could  not  possibly  have  occurred,  or  in  facts  so  utterly 
improbable  under  the  circumstances  that  the  common  sense  of 
mankind  would  invariably  reject  them.  Now,  in  what  the  testator 
told  Mr.  Deane  it  is  clear  that  he  assumed  unfaithfulness  in  his 
wife,  rather  from  conclusions  drawn  from  his  own  state  of 
health  than  from  suspicions  arising  from  her  condact  towards 
others,  and  from  Dr.  Taylor's  evidence  it  appears  that  about 
1884  Brown  consulted  him  as  to  sexual  weakness.  Apart, 
therefore,  from  the  evidence  given  as  to  her  conduct  towards 
others,  it  would  be  impossible  for  the  Court  to  say  that  the 
suspicion — how  ever  unfounded  in  fact — was  an  insane  delusion. 
The  jealousy  of  an  old  man  married  to  a  young  wife  has^  been 
from  time  immemorial  the  theme  of  dramatists,  poets,  and 
novelists.  The  master  mind  of  Shakespeare  has  shewn  in 
Othello  what  havoc  the  passion  can  work  even  in  noble  minds, 
and  how  ^^  Trifles  light  as  air  are  to  the  jealous  confirmation 
strong  as  proofs  of  holy  writ." 

It  does  not,  therefore,  require  the  theory  of  an  insane  delosion 
to  explain  how,  in  the  mind  of  such  an  one  as  the  testator — 
coarse,  vulgar,  false  and  arrogant  —  jealousy  and  suspicion, 
however  unfounded,  should  have  blinded  him  to  all  the  attention 
and  care  which,  according  to  the  defendants'  witnesses,  his 
young  wife  shewed  to  him,  and  have  induced  him  to  vent  his 
spite  after  his  death,  by  leaving  her  a  miserable  pittance, 
expressed  in  language  most  orael  and  insulting  to  her.  I  do  not 
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hold  to  the  opinion  of  modern  sentimentalists  that  all  crime  and  ^^^- 
vice  and  evil  dispositions  are  signs  of  madness.  They  may  Bbown 
indicate  that  the  mind  is  not  perfectly  balanced ;  but  how  rare  m*Encbob. 
is  a  mind  in  perfect  equipoise  f  Such  a  mind  certainly  is  not  qj  ^^ 
needed  to  constitute  testamentary  capacity.  Were  it  so,  few 
testators  would  be  competent  to  make  a  will.  On  the  whole, 
therefore,  I  am  satisfied  that  there  was  neither  incapacity  nor 
insane  delusion  affecting  the  mind  of  this  testator,  and  I 
pronounce  in  favour  of  the  will  and  codicil  propounded,  and 
grant  probate  thereof  to  the  plaintiffs.  I  do  not  admit  to 
probate  the  document  of  the  6th  June,  1888,  set  out  in  the 
plaintiff's  statement,  as  it  purports  to  be  a  deed  to  take  effect  on 
execution  and  not  upon  the  death  of  the  donor.  It  is,  therefore, 
not  a  testamentary  paper.  I  have  now  to  deal  with  the  question 
of  costs.  The  principles  governing  the  adjudication  as  to  costs 
in  these  suits  appear  to  be  that,  where  the  litigation  is  caused  by 
the  conduct  of  the  testator,  the  estate  must  bear  all  the  costs  of 
both  parties.  Where  neither  the  testator  nor  the  persons 
interested  in  the  residue  are  to  blame,  and  the  defendaut  has 
reasonable  ground  for  impeaching  the  will,  no  order  will'  be 
made  as  to  costs,  but  where  there  is  no  reasonable  ground  for 
inpeaching  the  will  the  defendant  will  be  ordered  to  pay  the 
costs.  These  principles  are  laid  down  by  Sir  J.  Hannen  in 
Davies  v.  Oregory  (4).  He  says : — '^  But  it  is  plain  that  if  the 
question  be  asked  why  should  costs  be  paid  out  of  the  estate  in 
such  cases,  the  answer  must  be  because  the  conduct  of  the 
testator  himself  caused  litigation.  The  principle  having  once 
.been  extracted  from  the  decisions,  we  should  no  longer  slavishly 
confine  ourselves  to  precisely  the  same  state  of  facts  in  applying 
it,  but  should  apply  it  to  all  cases  to  which  it  is  fairly  applicable. 
The  principle  being  as  I  have  stated,  the  question  to  be  deter- 
mined in  each  case  is  this : — Is  the  testator,  by  reason  of  his 
conduct,  to  be  considered  the  cause  of  the  reasonable  litigation 
which  has  occurred  after  his  death  as  to  the  validity  of  his  will  f " 
Again  he  says : — '^  Where  the  facts  shew  that  neither  the  testator 
nor  the  persons  interested  in  the  residue  have  been  to  blame,  but 
where  the  opponents  of  the  will  have  been  led  reasonably  to  the 

(4)  3  P.  &  D.  28. 
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^^^*  honafide  belief  that  there  was  good  ground  for  impeaching  the 
Brown  will,  there  will  be  no  order  as  to  costs.*'  Applying  these 
M*Encbo«.  principles  to  the  facts  of  this  case,  I  have  to  consider  whether 
C.J.  Eq.  ^^®  testator  himself  was  the  cause  of  the  litigation.  As  Mrs. 
Brown  died  before  this  suit  commenced,  it  is  impossible  to 
ascertain  what  reasons  she  had  for  filing  the  caveat;  but  there  \a 
abundant  evidence  that  from  the  time  Brown  bought  Emu  Hall, 
till  his  death,  he  repeatedly  stated  that  he  had  left,  or  was 
intending  to  leave.  Emu  Hall  and  lOOOZ.  or  2000Z.  a  year  to  his 
wife  and  her  children.  He  told  this  to  Mr.  Neill,  the  manager 
of  the  City  Bank,  Dr.  Shand,  and  to  four  other  persons.  Walker, 
Boarty,  Montford  and  Bridget  M^Encroe.  To  other  witnesses  he 
stated  that  he  had  left  his  wife  amply  provided  for,  and  that  his 
elder  children  would  be  annoyed  when  they  found  she  was  so 
well  off.  Again,  Miss  Bridget  M'Encroe  always  lived  in  the 
house  with  him  as  one  of  his  family,  and  he  always  spoke  of  her 
in  most  kindly  terms,  and  more  than  once  stated  that  she  should 
benefit  in  the  same  way  as  his  own  children.  He  also  allowed 
Mrs.  M^Encroe,  Mrs.  Brown's  mother,  and  her  family  to  live  rent 
free  in  his  house  at  Bedfern,  and  used  sometimes  to  stay  with 
them  when  in  Sydney,  yet  he  made  it  a  condition  to  the  devise  of 
this  house  to  his  wife,  that  she  should  forfeit  it  if  she  took  any 
relation  to  live  with  her.  And  he  revoked  the  legacies  he  had 
formerly  left  to  her  two  sisters,  Bridget  and  Mary  M'Encroe. 
There  is  no  evidence  that  Brown  ever  communicated  any 
suspicions  he  may  have  had  to  his  wife,  but  he  appears 
to  have  lived  with  her  on  friendly,  if  not  affectionate,  terms, 
and  he  left  her  the  guardian  of  his  infant  children. 
Brown  appears  to  have  been  very  reticent  about  his 
wills,  and  would  only  give  instructions  about  them  to  his 
solicitor,  Mr.  Deane,  when  alone.  So  that  Mrs.  Brown 
might  reasonably  suppose  that  Brown  had  carried  out  his 
frequently  expressed  intention  to  leave  her  Emu  Hall  and  lOOOL 
or  2000Z.  a  year.  When,  therefore,  the  disposition  in  the  wiU 
was  communicated  to  her,  so  opposed  to  his  previously  expressed 
intentions,  a  bona  fide  belief  in  the  incapacity  of  the  testator  might 
reasonably  arise.  Her  knowledge  of  his  mental  state  may  be 
gathered  from  the  evidence  of  the  witnesses  called  for  the  defence. 
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He  appears  to  have  drunk  heavily  at  times,  so  much  so 
that  Dr.  Shand  considered  that  he  was  suffering  from  Bbown 
chronic  alcoholism.  He  was  long  past  the  allotted  span  m^Encbov. 
of  human  life,  he  was  suffering  from  slight  paralysis,  ^^  j  g^ 
affecting  his  hands  and  legs,  he  was  in  failing  bodily 
health,  and  in  the  opinion  of  Dr.  Fischer  he  had  shewn 
signs  of  softening  of  the  brain  as  far  back  as  1882.  These 
circumstances,  in  my  opinion,  would  justify  a  full  investigation 
into  the  state  of  the  testator's  mind  to  see  whether  the  will, 
which  belied  his  repeatedly  expressed  intentions,  and  his 
treatment  of  his  wife  and  her  relations,  was  a  genuine  will 
of  the  testator.  This,  it  appears  to  me,  brings  the  case 
within  the  first  principle  laid  down  by  Sir  J.  Rannen — that 
the  litigation  was  caused  by  the  conduct  of  the  testator. 
But  it  was  contended  that  so  late  as  July,  1888,  Mrs.  Brown 
wanted  to  get  the  testator  to  make  ampler  provision  for 
her,  and  that  the  defendant  himself  took  instructions  from 
the  testator  to  Mr.  Deane  to  prepare  deeds  of  gift  of  some 
of  the  properties  so  as  to  avoid  the  stamp  duty,  and 
that  therefore  they  must  have  considered  the  testator  competent 
to  dispose  of  his  property  at  that  time.  But  at  this  time  Mrs. 
Brown  was  not  aware  of  the  contents  of  Brown's  will,  or  that 
he  had  belied  his  repeatedly  expressed  intention  to  leave 
her  Emu  Hall  and  a  large  jointure,  or  that  she  would  be  obliged 
to  forfeit  even  the  small  provision  made  for  her  if  she  allowed 
any  relation — ever  her  own  mother  or  sister — to  live  with  her. 
These  are  the  circumstances  which  occasioned,  and  in  my  opinion 
justly  occasioned,  suspicions  as  to  the  soundness  of  the  testator's 
mind.  Again,  it  was  contended  that  if  there  had  been  adultery 
such  gross  misconduct  would  prevent  the  Court  allowing  costs 
oat  of  the  estate,  but  I  am  satisfied  that  adultery  has  not  been 
proved.  Even  upon  the  plaintiffs'  evidence,  the  case  is  one  only 
of  suspicion,  and  the  defendants'  evidence  goes  a  long  way  to 
rebut  if  not  to  remove  such  suspicions.  A  word  from  Mrs. 
Brown  might  dispel  whatever  remained  of  such  suspicion,  but 
her  lips  are  sealed  in  death,  and  Dean  Mahoney  is  absent  in 
America.  Under  these  circumstances  I  cannot  assume  guilt,  and 
therefore  I  see  no  reason  why  the  principles  I  have  stated  should 
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^^^'        not  apply  in  this  case.     I  therefore  order  the  costs  of  all  parties 
Brown      to  come  out  of  the  estate. 

M'Encbok. 
CJ.Eq.  Solicitors  for  plaintiffs :  Deane  ^  Deane. 

Solicitors  for  defendants  :  Slattery  8f  Heydon. 


1889.  HORNSBY  and  Othbbs  r.  HUDSON  and  Othbrs. 

^^~  Trade  Mark9  Act   (28  Vic.   No,  9),  #.  1  —  Certificate  of  r^ietraHou  —  Snt 

14,  18, 19, 20,  '*  ifutituted  to  try  the  right  of  any  pereon  to  h<tve  had  trade  mark  rtgitiertd  ** 

21,  25.  — Ueer — Mark  which  originally  denoted  particular  ehape,  hut  which  hat  come 

to  he  aeeociated  with  name  of  manufacturer — Puhlieijurie. 
C.J.  Eq. 

Where  the  sole  issue  between  the  parties  is  the  yalidity  of  the  registiation 

1890.  of  a  trade  mark,  the  certificate  of  registration  is  not  conolusiTe  proof  bat 
~     7Z       only  prima  facie  evidence  of  the  correctness  of  registration. 

The  letter  D  was  originally  used  to  denote  a  particular  shape  of  ploughshsre, 
F.C.         but  in   process  of  time  came  to  be  associated  solely  with  shares  of  the 
^,     P  .       plaintiffs'  manufacture.    The  plaintiffs  then  registered  D  as  a  trade  mtrk. 
[nne$J.  Held,  the  registration  was  valid, 

and 
Stephen  J.        The  plaintiffs  were  manufacturers  and  importers  of  ploagli 

shares^  and  had  for  more  than  20  years  been  making  shares  of  a 

particular  shape  which  they  marked  with  the  letter  D,  followed 

by  a  numeral  varying  from  1  to  22.     On  May  2l8t,  1886,  the 

plaintiffs  obtained  a  certificate  under  the  Trcide  Marks  Act  for 

the  letter  D,  to  be  used  in  connection  with  any  numeral  or 

numerals,  in  addition  to  a  certificate  which  they  had  already,  on 

October  8th,  1879,  obtained  for  agricultural  machinery,  consisting 

of  the  letter  D  surmounted  by  two  horns  crossed.     This  suit  w»8 

brought  to  restrain  the  defendants  from  putting  the  letter  D 

upon  plough  shares  of  their  manufacture,  and  for  an  aoconni 

The  defendants  admitted  that  they  had  been  using  the  plamtiils' 

trade  mark,  but  contended  that  the  same  should  never  have  been 

registered,  inasmuch  as  the  letter  D  had  for  the  last  20  years 

been  used  by  various  manufacturers  to  indicate  shares  which 

fitted  on  to  a  plough  of  a  particular  shape,  and  was^conseqaently 

publici  juris. 
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Salomons,  Q.O.,  and  A.  H.  Simpson,  for  the  plaintiffs,  raised        1889. 
ihe  preliminary  objection  that  the  production  of  the  certificate  of    Hosnbbt 
registration  was  oondnsive  proof  that  the  certificate  had  been     hudbon. 
properly  obtained :  Trade  Marks  Act  (28  Vic.  No.  9),  s.  7;  Walker 
Y.  Oargill  (1), 

Pilcher,  Q.G.^  and  Lingen,  for  the  defendants. 

OwiN;  J.  The  effect  of  the  decision  in  the  case  of  Walksr  v. 
Oargill  (1)  is^  as  I  understand  it^  that  in  all  cases  where  the 
certificate  is  not  directly  impugned  the  production  of  the  certificate 
is  conclusive  proof  of  the  holder's  right  to  use  the  trade  mark 
contained  therein.  That  is  laid  down  in  s.  7  of  the  Trade  Marks 
Act,  but  the  section  goes  on  to  say^  '^  except  in  case  of  any  suit 
instituted  to  try  the  right  of  any  person  to  have  had  such  trade 
mark  registered/'  and  the  question  that  I  have  to  determine  is 
whether  this  is  such  a  suit.  It  appears  to  me  that  a  suit  of  that 
natnre  might  be  instituted  by  the  holder  of  the  certificate^  who 
mig'ht  be  aware  that  his  right  to  use  the  certificate  was  impugned^ 
and  might  bring  a  soit  for  the  purpose  of  setting  the  matter  at 
rest^  but  in  the  great  majority  of  instances  the  suit  would  be 
brought  solely  for  the  purpose  of  restraining  the  infringement  of 
the  trade  mark^  and  in  that  case  the  proper  course  would  be  to 
raise  the  issue  by  way  of  counter-claim^  for  I  do  not  think  it 
conld  be  raised  by  way  of  defence  alone.  The  question^  then^  is 
whether  the  plaintiffs  have  brought  this  suit  by  way  of  trying 
their  right  to  the  certificate^  and  on  a  consideration  of  the 
pleadings  I  think  they  have.  The  plaintiffs  allege  that  the 
defendants  are  and  have  for  some  time  been  using  their  trade 
mark,  and  though  it  is  true  that  they  do  go  on  to  say  ''  or  a 
colourable  imitation ''  thereof ^  there  is  no  doubt  that  what  they 
complain  of  is  the  direct  use  and  adoption  of  their  trade  mark  by 
the  defendants.  It  appears  further  from  the  statement  of  claim 
that  some  two  years  ago  the  plaintiffs  gave  notice  to  the 
defendants  of  their  certificate^  and  warned  them  that  they  were 
infringing  the  trade  mark;  that  the  defendants  paid  no  attention 
to  thisj  and  that  in  consequence  this  suit  was  instituted,  to  which 
a  defence  is  set  up  admitting  the  user  by  defendants  of  the  trade 

(1)  5  N.S.W.  L.E.  243. 
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^^^'  mark,  but  alleging  that  this  certificate  was  invalid,  that  there 
HoBNBBY  had  been  prior  user,  and  so  forth.  There  is,  therefore,  no 
Hudson,  question  of  infringement,  and  the  sole  issue  between  the  parties 
is  whether  the  trade  mark  has  been  properly  registered.  If  I 
had  come  to  a  different  conclusion  I  should  certainly  in  this  case 
have  given  leave  to  amend  by  the  addition  of  a  counter-claim, 
and  as  that  amendment  would  merely  have  meant  the  addition 
of  a  prayer  for  a  declaration  that  the  certificate  was  void  I  should 
have  allowed  it  to  be  made  immediately  and  have  let  the  case 
proceed. 

I  therefore  over-rule  the  objection,  but  as  the  certificate  is  no 
doubt  prima  facie  evidence  of  the  correctness  of  the  registration, 
the  burden  of  proof  is  on  the  defendants. 

The  hearing  of  the  suit  then  proceeded,  and  a  number  of 
witnesses  were  called  on  each  side ;  the  effect  of  their  testimony 
is  set  out  in  the  judgment. 

Owen,  J.  In  this  case  the  plaintiffs,  Messrs.  Homsby  &  Sons, 
seek  to  restrain  the  defendants,  Messrs.  Hudson  Brothers,  from 
using  the  letter  ^'  D ''  with  or  without  a  numeral  upon  plough 
shares  manufactured  by  them.  It  appears  that  on  May  21,  1886, 
the  plaintiffs  obtained  letters  of  registration  in  this  colony  for  a 
trade  mark,  being  the  letter  "  D,''  to  be  used  in  conjunction  with 
any  numeral  or  numerals,  and  to  be  applied  to  plough  shares 
manufactured  by  them.  There  is  no  question  here  as  to  whether 
the  defendants  are  infringing  the  plaintiffs'  trade  mark — 
admittedly  the  defendants  are  making  plough  shares  in  this  colony 
and  are  placing  upon  those  shares  the  letter  ^'D''  and  a  numeral, 
and  they  boldly  claim  their  right  to  do  so  on  the  ground  that  the 
letters  of  registration  are  invalid  and  that  the  plaintiffs  are  not 
entitled  to  that  trade  mark.  The  ground  upon  which  the 
defendants  impugn  this  trade  mark  is  that  the  letter  ^'  D  "  has 
been  used  for  twenty  years  by  almost  every  colonial  manufacturer 
of  plough  shares  and  that  the  letter  is  confined  to  denoting  the 
shape  of  a  plough  share^  and  in  no  way  distinguishes  the 
plaintiffs^  shares  from  those  of  any  other  maker.  If  the 
plaintiffs'   letters  of    registration  are  valid  there   can  be  no 
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qaestion  of  their  right  to  come  into  this  Ooart  to  restrain  the        ^^^^' 
defendants  from  making  ase  of  their  trade  mark,  and  the  only     Hobnsbt 
question  I  have  to  determine  is  whether  the  trade  mark  obtained     Hudbov. 
on  the  21st  May,  1886,  is  a  valid  one.      The  only  ground  that  is     c.J»  Eq. 
raised  for  impugning  the  trade  mark  is  that  before  registration 
it  was  publici  juris.      There  is  no  doubt  that  when  an  article 
becomes  known  by  a  particular  name,  a  name  to  designate  that 
article  and  not  the  maker,  no  maker  can  appropriate  the  name 
of  that  article  to  designate  his  own  manufacture,  and  for  the 
simple  reason  that  that  word  has  become  publici  jtma,  one  which 
everyone  applies  to  the  article  manufactured  and  in  no  sense  to 
the  manufacturer  of  the  article.     Take  the  ordinary  case  of  an 
umbrella.    No  manufacturer  of  umbrellas  could  take  the  name 
"  umbrella ''  to  designate  his  own  manufacture.  The  question  here 
is  whether  the  letter  ''D''  with  or  without  the  numeral  designates 
to  the  public  mind  a  plough  share  of  a  particular  pattern  or 
make  only,  or  whether  it  does  not  also  convey  to  the  public  mind 
the  name  of  the  manufacturer.     There  is  no  doubt  that  under 
the  Trade  Marks  Act  a  letter  may  be  taken  as  a  trade  mark. 
The  first  section  of  the  Trade  Maries  Act  says : — "  The  expression 
trade   mark  shall  include  any  and  every  such  name  signature 
word  letter  device  emblem  figure  sign  seal  stamp  diagram  label 
ticket  or  other  mark  as  aforesaid  lawfully  used  by  any  person  to 
denote  any  chattel  or  any  article  of  trade  manufacture  or  merchan- 
dise to  be  an  article  or  thing  of  the  manufacture  workmanship 
production  er  merchandise  of  such  person  or  to  be  an  article  or 
thing  of  any  peculiar  or  particular  description  made  or  sold  by 
such  person.^'     So  that  there  is  nothing  in  the  Trade  Marks  Act 
to  prevent  the  use  of  a  letter  being  a  perfectly  good  trade  mark. 
This  case  differs  in  very  many  particulars  from  the  reported 
cases  which  have  been  cited  to  me,  nor  have  I  been  able  in 
looking  over  other  cases  to  find  one  exactly  similar  to  this  one. 
The  letter  ^'  D  '^  with  or  without  the  numerals  undoubtedly  in  the 
first  instance  was  what  I  may  call  a  pattern  name— the  name  to 
designate  a  particular  pattern  of  plough  share.    It  appears  that 
the  custom  of  manufacturers  in  England,  where  a  great  variety 
of  plough  shares  are  made,  is  to  designate  them  by  different 
letters,  and  the  letter  in  every  instance  denotes  the  shape  and 
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^^^'  conformation  of  the  socket  into  which  the  foot  or  noae  of  the 
MoBNSBT  plough  fits  and  by  which  they  are  fastened  on  to  the  plough. 
Hudson.  Therefore  in  every  instance  an  A,  B,  0,  or  D  wonld  mean  a 
0.J  *£q.  share  with  a  particular  shape  of  socket,  and  the  numeral 
attached  to  the  letter  means  the  shape  and  conformation  of  the 
plough  share  itself.  Therefore,  a  "D"  (1)  or  "D"  (2)  would 
mean  one  of  particular  make  and  shape,  with  a  socket  into  which 
a  particular  shaped  nose  or  foot  would  fit.  There  is  no  doubt 
that  in  the  first  instance  the  letter  "  D  "  when  affixed  to  a  plough 
share  by  the  plaintiffs  was  intended  to  designate  the  pattern  or 
shape  of  the  socket  of  the  share.  But  even  in  England  it 
appears  from  the  evidence  of  Mr.  Smithers  that  by  the  courtesy 
of  manufacturers  certain  letters  are  used  to  designate  plough 
shares  made  by  certain  manufacturers  which  the  other  manu- 
facturers do  not  interfere  with,  or  at  any  rate  few  of  them.  In  the 
cross-examination  of  Mr.  Smithers  he  says  that  Bansome  &  Go. 
do  not  make  a  plough  share  with  a  '^  D  "  foot,  but  Howard  does. 
There  is  a  rule  of  courtesy  amongst  makers  not  to  make  the 
same  lettered  share  as  others.  Even  in  England  the  use  of  the 
letter  "  D  ''  attached  to  a  plough  share  would  indicate  that  it 
was  made  by  a  limited  number  of  makers ;  but  I  have  not  to 
consider  what  the  state  of  things  in  England  is,  the  question  of 
publici  juris  must  be  determined  by  the  state  of  things  here. 
Beyond  all  doubt  in  this  colony  the  plaintiffs,  and  the  phuntiSs 
only,  for  a  number  of  years  (about  29  years)  were  the  only 
manufacturers  of  the  '^  D ''  share.  Until  quite  recent  years 
such  a  thing  as  a  '^  D ''  share  manufactured  in  this  colony  was 
uoknown.  The  question,  then,  which  I  have  to  determine  is  this : 
Has  the  mark  or  letter  "  D,"  which  was  originally  put  on  the  share 
with  a  view  of  denoting  the  pattern  or  shape  of  the  ploogh 
share,  come  by  a  long  association  with  the  name  of  one 
particular  maker  to  denote  in  the  mind  of  the  public  that  the 
article  which  has  that  mark  upon  it  is  the  manufacture  of  a 
particular  maker  f  It  appears  to  me  that  the  great  preponde- 
rance of  evidence  in  this  case  goes  to  shew  that  even  among  the 
defendants'  witnesses  there  are  two  or  three  who  speak  of  the 
^^D  "  share  as  Homsby's  share,  and  the  plaintiffs  have  called  a 
very  large  number  of  witnesses  who  have  experience  not  only  in 
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this  colony  but  in  the  other  colonies.     They  all  speak  with  the       ^^^' 
knowledge  of  people  in  the  trade^  and  say  that  the  "D*'  share    Hornbbt 
was  invariably  known  as  Hornsby's,  and  when  orders  were     humon. 
sent  for  ''  D "  shares  they  always  carried  ont  snoh  orders  by     qj^  j.q^ 
sending  Hornsby's  shares.    In  that  respect  this  case  differs  from 
any  I  have  yet  come  across. 

In  the  case  of  Bansome  8f  Qraham  (2)  the  trade  mark  was 
''  II.N.D./'  and  the  Court  pointed  out  that  the  trade  mark  was 
originally  placed  upon  the  share  or  manufactured  article  with 
the  view  of  denoting  the  manufacturer  of  the  article.  In  this 
case  I  do  not  think  the  evidence  goes  to  that  length.  I  do  not 
think  there  is  evidence  to  shew  that  the  plaintiffs  put  the  letter 
''  D  '^  upon  their  share  to  designate  originally  their  manufacture^ 
but  the  question  is  whether  the  letter  "  D ''  having  through  a 
long  course  of  years  become  identified  in  the  public  mind  with 
a  particular  maker  can  be  made  available  as  the  trade  mark  of 
that  maker.  The  rule  of  puhlid  juris  is  this^  that  if  an  article 
comes  to  be  known  by  a  particular  name  independently  of  the 
manufacturer,  then  that  name  cannot  be  appropriated  by  auy 
particular  manufacturer ;  but  if  the  name  is  known  to  designate 
a  particular  manufacture,  then  it  is  not  pubUd  juris.  For  the 
last  29  years,  until  a  few  years  ago,  there  is  hardly  an  instance 
of  a  manufacturer  in  this  colony  having  made  shares  and  put 
npon  them  the  letter  ^^  D.'^  There  is  some  evidence  of  a  few 
shares,  how  many  does  not  appear,  to  have  been  manufactured 
in  G^long,  Victoria,  and  sent  here.  There  is  also  evidence  that 
the  defendants,  a  short  time  before  the  letters  of  registration 
were  granted,  manufactured  shares  with  the  ''  D "  upon  them, 
but  I  do  not  think  that  that  limited  number  of  colonial  made 
shares  with  the  letter  '^D"  upon  them  would  make  the  letter 
puhlici  iv/ris.  By  pubUci  juris  it  must  be  that  which  is  generally 
known  to  the  public  and  the  trade,  not  what  may  happen  to  be 
known  to  a  few  people  here  and  there  scattered  throughout  the 
colonies.  It  must  be  a  matter  of  general  and  not  particular 
knowledge.  Taking  that  as  the  test  the  evidence  is  over- 
whelming that  with  traders,  farmers,  and  with  all  those  who 
were  connected  with  the  manufacture  or  use  of  plough  shares 

(2)  61  L.J.Ch.S97. 
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^^^-  and  ploughs,  the  letter  "  D  '*  denoted  to  them  that  the  share  was 
HoRNBBT  manufactared  by  Hornsby  &  Sons.  I  therefore  think  that  the 
Hudson,  ground  set  np  for  by  the  defendants  to  impeach  the  letters  of 
C.J.  Eq.  registration  fail,  that  the  letters  of  registration  are  perfectly 
valid,  and  that  being  so  the  plaintiffs  are  entitled  to  restram  the 
defendants  from  continuing  to  mark  the  plough  shares  manu- 
factured by  them  with  that  particular  trade  mark.  It  has  been 
said  that  in  this  case  the  plaintiffs  have,  in  addition  to  the  trade 
mark  "  D,"  always  used  their  own  particular  trade  mark  (which 
is  a  play  upon  their  name)  of  crossed  horns  with  B  affixed ;  and 
it  is  also  said  that  the  defendants  whenever  they  affixed 
the  letter  '^  D  ^^  to  their  shares  they  have  added  their 
own  name.  The  case  of  Ford  and  Foster  (3),  the  "Eareka" 
shirt  case,  completely  gets  rid  of  that  objection.  In 
that  case  a  person  named  Ford  made  a  shirt  of  particnlar 
pattern  and  called  it  ^'  Eureka "  and  used  as  a  trade  mark  the 
words  '^  Ford's  Eureka  shirt."  The  defendant,  who  mann&ctored 
shirts  of  the  same  pattern,  used  the  word  ''  Eureka,"  together 
with  his  own  name, ''  Foster's  Eureka  shirt,"  and  it  was  argned 
before  the  Court  that  the  word  '*  Eureka  "  formed  only  a  small 
portion  of  the  trade  mark,  that  the  name  of  the  manufacturer  in 
each  instance  was  clearly  shewn  on  the  face  of  each  shirt — ^the 
one  being  Ford,  and  the  other  Foster,  who  was  imitating.  The 
Court  held  that  it  did  not  make  the  least  difference ;  that  the 
material  part  of  the  trade  mark  was  ''Eureka,'^  and  that  a 
person  could  not  use  a  trade  mark  of  that  kind,  even  althongh 
he  added  his  name  to  it.  For  these  reasons  I  think  the  plaintiffs 
are  entitled  to  the  injunction  prayed  for,  and  entitled  also  to  an 
account ;  but  in  consequence  of  the  delay  that  has  taken  place 
between  obtaining  the  letters  of  registration  and  instituting  the 
suit,  the  plaintiffs  are  only  entitled  to  an  account  from  the  date 
of  the  filing  of  the  claim. 
1890.  The  defendants  appealed. 

May  16.         Lingen  for  the  appellants. 

Salomons,  Q.C.,  and  A.  H.  Simpson  for  the  respondents. 

The  Chief  Justice.     It  appears  that  in  this  case  the  plaintilfs 
have  been  for  many  years  carrying  on  business,  in  England,  as 

(3)   L.R.  7Ch.  Oil. 
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manufacturers  of  agricultural  implements.  In  England  they  have  ^^^- 
a  trade  mark  consisting  of  the  letter  B  with  crossed  horns^  which  Hobvsbt 
has  been  registered  here^  and^  for  convenience^  they  were  in  the  HuDBoy. 
habit  of  marking  ploughshares  made  by  them  with  different  The  C.J. 
letters^  among  them  the  letter  '^  D/'  and  numerals^  the  numerals 
denoting  the  shape  of  the  share^  and  the  letter  the  plough  to 
which  it  could  be  attached.  These  shares  were  exported  to  the 
colony  and  gradually  came  to  be  known  here  as  the  ^'  D ''  share^ 
and  the  evidence  is  amply  sufficient  to  shew  that  when  the  public 
asked  for  "  D  *'  shares  they  meant  shares  manufactured  by  the 
plaintiffs.  The  letter  "  D  "  was  not  at  that  time  a  trade  mark^ 
but  eventually  the  plaintiffs  registered  it  as  such  in  order  to 
prevent  the  defendants  and  others  from  deceiving  the  public^  who 
had  come  to  associate  the  letter  ^^  D ''  with  the  plaintiffs,  by 
attaching  that  letter  to  shares  of  their  own  manufacture,  and  the 
question  for  the  decision  of  the  Court  is  whether  the  letter  ^'  D  " 
was  at  that  time  publid  juris  and  incapable  of  registration  as  a 
trade  mark.  It  appears  that  for  some  time  before  the  registra- 
tion the  letter  '^  D  "  had  been  used  by  the  defendants,  and  there 
is  also  some  slight  evidence  that  other  manufacturers  used  it  also, 
but  this  evidence  is  not  sufficiently  clear  for  me  to  attach  any 
importance  to  it^  and  I  can  entertain  no  doubt  that  at  the  date 
of  registration  the  public  still  thought  that  a  ^^  D"  share  meant 
a  share  manufactured  by  the  plaintiffs,  and,  consequently,  that 
the  mark  was  not  publid  juris. 

Then  it  is  contended  by  Mr.  Lingen  that  since  there  was  a 
time  at  which  the  defendants  had  a  right  to  use  the  letter  D, 
that  right  could  not  be  interfered  with  by  subsequent 
registration.  Section  4  is  a  sufficient  answer  to  that  argument. 
By  that  section  the  Registrar  mast  register,  unless  certain  circum- 
stances are  shewn  to  exist ;  none  of  those  circumstances  existed 
in  this  case,  and,  consequently,  it  became  his  duty  to  register, 
and  so  soon  as  the  mark  is  registered  the  Court  is  bound  to 
recognise  it.  For  these  reasons,  I  am  of  opinion  that  the 
appeal  should  bo  dismissed. 

Inn£S  and  Stephen,  JJ.,  concurred. 

Solicitors  for  the  plaintiffs  :  Sly  8f  Hamilton, 
Solicitors  for  the  defendants  :  DowUng  ^  Bowling, 
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1890.  GOODSKLL  i;.  NATIONAL  BANK  OF  AUSTRALASIA.    [2.] 


May  28.  N^w  triaX — Imprftper  rteept^ol^  of  evidenee—Xvidenee  not  maUridl  to  the  wnM. 

The  Court  will  not  grant  a  new  trial  on  the  ground  of  improper  reoeptin 
9/   1l7  J      ^^  evidence,  where  such  eridenoe  could  not  hare  affected  the  minds  of  the  joiji 
g^^  or  where,  apart  from  inch  eridenoe,  the  yerdiet  oould  not  hare  been  lupportfld  if 

Foster  J.      it  had  been  found  the  other  way. 

New  tkial  motion. 

This  was  a  motion  to  make  absolute  a  rale  nisi  for  a  new  trial 
of  an  issue  settled  by  Owen,  J.,  under  s.  34  of  the  Equity  Ad> 
The  facts  of  the  case  are  set  out  ante,  p.  32.  The  first  trial 
resulted  in  a  verdict  in  favour  of  the  plaintiffs.  A  new  trial 
was  ordered  on  the  ground  that  the  verdict  was  nnsatis&ctorjj 
on  the  second  trial  the  verdict  passed  for  the  defendants, 
and  the  plaintiffs  obtained  a  rule  nisi  on  the  ground  that  Ovmt 
3.,  was  in  error  in  admitting  in  evidence  certain  letters  written 
by  the  defendants'  manager  in  Sydney  to  the  head  office  in 
Melbourne.  The  purport  of  the  letters^  and  the  circumstances 
under  which  they  were  written,  appear  in  the  judgment. 

Barton,  Q.C.,  and  Lingen  in  support  of  the  rule.  These 
letters  were  written  behind  our  backs,  and  were  inadmissible. 

[The  Chief  Justice.  How  could  their  admission  affect  tlie 
case  f] 

They  corroborate  the  evidence  given  for  the  defendants, 
because  they  shew  that  Balfour  gave  the  same  account  of  the 
agreement  then  as  he  gives  now,  and  they  are  inconsistent  with 
the  account  given  by  the  plaintiffs. 

[The  Chief  Justice.  The  date  of  the  letters  is  prior  to  that 
of  the  alleged  verbal  agreement;  how  could  they  possibly 
contain  any  reference  to  it  ?] 

We  tendered  evidence  of  an  agreement  prior  to  the  date  of  the 
letters,  but  it  was  shut  out. 
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[Thk  Chiif  Justicb.     Then  that  eyidence  is  not  before  us,  and        ^^^' 
we  can  pay  no  attention  to  it.]  Qoodsbll 

V. 

Natioval 

Even  if  the  Court   cannot    see    how    evidence    which    was  .  ^^^*  ^^ 

Australasia 
wrongfolly  admitted  could  have  affected  the  jury,  they  will  grant        [2.] 

a  new  trial.    That  was  the  rule  in  England  before  the  Judicatv/re 

Act,  although  now  the  rule  there  is  that  the  Court  must  see  that 

some  injustice  was  done  :  B.  y.  Qibson  (1),  at  p.  540,  per  Lord 

Coleridge,  C.J.   Oameron  y.  Hay  (2)  has  never  been  overruled.  In 

Chrdony.  Bank  ofN.8.  W.  (3)  there  was  no  such  conflict  of  evidence 

as  there  is  here,  and  the  rule  was  distinctly  maintained  that  a  new 

trial  will  be  granted  where  evidence  has  been  wrongly  admitted 

which  could  influence  the  jury.  In  Oroes  v.  Ooode  (4)  the  evidence 

wrongly  admitted  was  a  fact  common  to  both  sides,  and  could 

not  have  influenced  the  jury.     These  letters  are  in  a  different 

cat^ory ;  here  there  was  a  direct  conflict  of  evidence. 

[Thi  Ohiei*  Justice.  So  there  was  in  Gordon  v.  Bank  of 
N.8.W.  (8).] 

That  case,  no  doubt,  shews  .an  inclination  to  narrow  the  rule, 
but  the  actual  decision  does  not  in  fact  go  beyond  Oameron  v. 
Hay  (2),  and  the  English  cases  are  strongly  in  our  favour.  To 
extend  the  principles  underlying  certain  dictain  Oroee  v.  Ooode  (4), 
and  Grordon  v.  Bank  of  N.8.W.  (8),  would  be  to  imperil  the  laws 
of  evidence,  which,  as  now  understood,  are  a  protection  to  the 
rights  of  suitors. 

Salomons,  Q.C.,  Want,  Q.C.,  and  Walker  shewed  cause. 

Ths  Criki*  Justice.  In  this  matter,  Owen,  J.,  directed  an 
issue  to  be  tried  before  a  jury,  and  on  the  first  trial  a  verdict 
was  returned  for  the  plaintiffs.  That  verdict  was  unsatisfactoiy 
to  the  learned  Judge,  who  consequently  ordered  a  new  trial,  and 
this  order  was  confirmed  on  appeal,  with  the  result  that  a  second 
trial  took  place  in  which  the  jury  found  for  the  defendants,  and 

(1)  18  Q.B.D.  637.  (3)  7  N.S.W.  L.R.  122. 

(2)  1  S.C.B.  App.  7.  (4)  8  K.S.W.  L.B.  2(6. 
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^^^'  the  plaintiflEs  are  now  moving  for  a  third  trial  on  the  ground  of 
G00D8BLL  the  reception  of  certain  evidence  which  they  contend  was 
National  inadmissible.  For  my  own  part,  I  think  that  this  second  verdict 
Australasia  ^^  correct,  and  that  justice  has  at  last  been  done  between  the 
L2.]  parties ;  and  I  have,  therefore,  g^eat  pleasure  in  coming  to  the 
The  C.J.  conclusion  that  it  is  quite  unnecessary  to  order  a  third  trial  of 
this  issue,  which  would,  I  think,  be  a  reproach  to  the  administration 
of  justice.  As  regards  the  admissibility  of  these  documents,  I 
am  clearly  of  opinion  that  they  ought  not  to  have  been  received 
in  evidence,  for  I  cannot  see  how,  in  any  view  of  the  case,  they 
could  be  evidence  against  the  plaintiffs,  behind  whose  back  they 
were  written,  and  who  were  no  parties  to  them  either  directly  or 
indirectly.  But  although  they  were  not  evidence,  the  matter 
does  not  rest  there.  Before  granting  a  new  trial,  the  Court  most 
be  satisfied  that  these  letters  were  material  to  the  issnei  and 
were  in  some  way  calculated  to  influence  the  minds  of  the  juryi 
or,  as  an  alternative,  that  the  verdict  which  passed  for  the 
defendants  was  wrong,  and  that  if  the  verdict  had  been  for  the 
plaintiffs  it  could  not  have  been  disturbed.  Now,  in  the  first 
place,  I  think  that  these  letters  were  not  material,  and  that  they 
ought  not  to  have  influenced  the  jury  in  determining  the  issue 
which  they  were  to  try ;  this  is  in  my  opinion  clear  if  one  looks 
at  the  dates  of  the  letters,  and  compares  them  with  the  date  of 
the  alleged  contract,  and  considers  the  probabilities  of  the  case 
as  a  whole.  According  to  the  statement  of  claim,  the  plaintiffs 
did  not  put  forward  Tabrett  as  their  agent  for  any  purpose 
whatever.  Tabrett  and  his  partner  were  negotiating  with  the 
bank  for  an  overdraft,  and,  as  security,  proposed  to  deposit 
certain  deeds  and  offered  to  get  a  guarantee  from  the  plainti&. 
Then  comes  the  interview  of  September  23rd,  for  though  the 
date  is  not  given  in  the  statement  of  claim,  it  is  clear  that  there 
was  only  one  interview,  and  the  evidence  shews  that  it  was  on 
September  23rd,  and  it  was  on  that  date  that  this  unprecedented 
agreement  is  said  to  have  been  made.  Now,  the  letters  in 
question  were  written  before  that  date,  and,  therefore,  the  &ot 
that  they  contain  no  reference  to  any  such  agreement  can  be  of 
no  possible  importance,  since,  from  the  nature  of  things,  they 
could  contain  no  such  reference.     It  is  said  that  the  plaintiffs 
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wished  to  give  eyidence  of  a  previous  agreement^  but  that  the       ^^^' 

evidence  was  not  admitted;   the  probabilities  are  against  any    Goodbbll 

suoh  previous  agreement^  but,  in  any  case,  the  evidence  was    national 

excluded,  and,  therefore,  was  not  before  the  jury,  and  is  ^^^^  j^^^^j^^gj^ 

before  us.     That  being  so,  the  letters  could  have  had  no  more        [2.] 

influence  with  the  jury  than  any  other  letters  on  an  entirely     TheCJ. 

different  subject  could  have  had,  and  consequently  the  case 

clearly  comes  within  0ro88  v.  Goods  (5),  for  when  the  evidence 

objected  to  is  not  material,  all  the  cases,  including  even  Oameronv* 

Hay  (6),  shew  that  the  Court  will  not  grant  a  new  trial  on  the 

ground  of  its  reception.   A  number  of  cases  have  been  referred 

to    by  the  counsel    for   the    appellant,  beginning   with   Lord 

Teynham  v.  Tyler  (7).     That  was  a  case  of  wrongful  admission 

of    evidence,    and    Tyndal,   O.J.,  said :  "  The   Court  will  not 

close     their    eyes    to     the    rest    of    tbe    evidence;    and    if 

they    see    that   there    is    enough,    not   merely    to    make   the 

scales  hang  even,  but  greatly  to  preponderate  in  favour  of 

the  defendant,  they  will  not  send  the  cause  to  a  jury  again. 

It  has  been  contended  that  we  are  to  analyse  the  evidence  by 

a  difficult  process,  and  to  discriminate  the  precise  efEect  produced 

on  the  mind  of  the  jury  on  each  portion  of  the  proof ;  but  we  have 

a  much  plainer  course ;  and  that  is,  to  hear  the  report  of  the  trial, 

and  to  sustain  the  verdict,  if  we  are  satisfied  that  there  is  enough 

to  warrant  the  finding  of  the  jury  independently  of  the  evidence 

objected  to.''    That  case  goes  to  a  g^eat  length,  perhaps  to  too  great 

a  length,  and  so  the  Court  thought  in  Grease  v.  Barrett  (8)  five  years 

later.     The  question  there  was  rejection  of  evidence,  and  Parke, 

B.,  says,  at  p.  988 :  "  We  cannot  help  thinking  that  the  rule  is 

there  laid  down  much  too  generally ;  and  it  is  obvious  that  if  it 

were  acted  upon  to  that  extent,  the  Court  would  in  a  degree 

assume  the  province  of    the  jury;  and  besides  its  frequent 

application  would  cause  the  rules  of  evidence  to  be  less  carefully 

considered,  and  the  litigant  parties  would  in  all  probability  have 

on  most  occasions  recourse  to  bills  of  exception  for  the  rejection 

or  reception  of  improper  evidence,  a  course  productive  of  great 

delay  and  inconvenience."     However,  he  bases  his  judgment  on 

(6)  8  N.8.W.  L.R.  266.  (7)  6  Binjf.  661. 

(t>)  1  6.C;EU  App.  7.  (8)  1  CM.  &  K.  919. 
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^^^-       two  grounds  :  he  cannot  say  that  the  evidence  was  immaterial 

QooDSBLL    and  he  cannot  say  that  the  verdict,  if  given  the  other  way, 

National    could  not  stand.      In  De  Butzen  v.  Farr  (9),  decided  the  same 

AwbalIbia  ^^^^  *°  **^®  Court  of  Queen's  Bench,  Lord  Denman,  also  in  a 

[2.]        considered  judgment,  cites  both  these  cases  ;  and  after  referring 

The  C.J.     to  the  passage  which  I  have  quoted  from  Parke' 8,  B.,  judgment, 

he  says :  "  In  like  manner  we  are  not  convinced  that  the  documents 

improperly  admitted  did  not  weigh  with  the  jury  in  forming 

their  opinion ;  or  that  their  verdict,  if  given  for  the  defendant, 

must  have  been  set  aside  as   against  evidence.''     Ifc  is  not 

necessary  to  refer  to  any  more  cases  in  the  English  Courts,  bat 

we  have  the  case  of  Gordon  v.  Bank  of  N.8.  W.  (10).     There  the 

facts  were  curiously  like  those  now  before  us ;  the  main  issae 

there  was  the  drunkenness  of  the  plaintiff,  and  the  question,  as 

here,  was  the  misreception  of  certain  letters ;  the  Court  held 

that  the  letters  were  wrongly  admitted,  but  as  there  was  abundant 

evidence  besides  that  the  man  was  intoxicated  the  verdict  was 

allowed  to  stand.     Martin,  C.J.,  referring  to  the  case  of  Lord 

Teynham  v.  Tyler  (7),  said,  '^  It  may  not  be  easy,  in  most  cases,  to 

bring  the  facts  within  that  authority  ;  it  may  not  be  easy  to  say 

that,   independently  of  the  evidence  improperly  received,  the 

verdict  ought  to  be  sustained.     But  here  it  is  clear,  when  the 

fact  of  drunkenness  was  proved  by  Bowman  and  Connolly,  that 

the  verdict  was  justified.     It  would  be  a  reproach  to  our  Courts 

if  a  new  trial  should  be  granted,  because  documents,  like  those 

in  question  here,  were  improperly  admitted."     Faucett,  J.,  was 

of  opinion  that  the  verdict  was  clearly  right,  and  refused  to 

disturb  it,  although  certain  evidence  had  been  wrongly  admitted ; 

and  Innee,  J.,  after  going  fully  into  the  authorities,  expressed  his 

opinion  as   follows  : — '^  The  jury   cannot  be  supposed  to  have 

been  influenced  by   the  improper  reception  of  either  of  these 

pieces  of  evidence.     For  these  reasons,  while  still   careful  to 

uphold  the  proper  conduct  of   cases,  and  to  grant  new  trials 

where  evidence  has  been  wrongly  received,  and  such  evidence 

could  have  influenced  the  jury,  I  concur  in  thinking  that  the 

rule  in  this  case  should  be  discharged.''     Then  came  the  case  of 

0ro88  V.  Ooode  (5).      There  the  Court  held  that  the  evidence 

(9)  4  A.  k  E.  6S.  (10)  7  N.S.W.  L.BL  122,   . 
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which  had  been  wrongly  admitted  was  immaterial,  and  that  the       ^^^- 
verdict,  therefore,  could  not  be  disturbed.    In  this  case  I  think    Goodsbll 
that  on  both  grounds  there  should  be  no  new  trial ;  f6r,  in  the    National 
first  place,  the  evidence  was  immaterial,  and  in  the  second  place,  au^^ai^ia 
if  the  verdict  had  been  the  other  way,  it  would,  in  my  opinion,        ^^-^ 
have  been  demonstrably  wrong.    However,  it  is  sufficient  to  say.    The  C.J. 
as  in  Gordon  v.  Bank  of  N.S.W.  (10),  that  there  was  evidence 
which  was  demonstrably  clear,  and  which  fully  supported  the 
verdict  independently  of  the  letters,  and  for  that  reason  I  think 
the  rule  should  be  discharged. 

Stephen,  J.  I  agree  in  thinking  that  the  letters  were 
inadmissible,  and  I  also  think  that  the  rule  should  be  discharged. 
I  wish,  however,  to  base  my  decision  on  the  ground  that  the 
letters  could  not  have  influenced  the  jury,  inasmuch  as  they  were 
written  before  the  alleged  agreement,  and,  therefore,  could  not, 
in  any  view,  have  had  any  reference  to  any  such  agreement.  I 
do  not  venture  to  give  ajiy  opinion  as  to  whether  the  verdict 
could  have  stood  if  it  had  passed  for  the  plaintiffs. 

FoSTEB,  J.,  concurred. 

Solicitors  for  the  plaintiffs :  Jones  A  Jones. 
Solicitors  for  the  defendants :  Want,  Johnson  &  Co. 


/ 

N.S.W.R.,  VoL  XI.,  Eq. 


'n 


162  CASES  IN  EQUITY.  [N.  S.  W.  R. 


1890.  ALISON  9.  ALISON  and  Othebs. 


May  28. 
Auaust^&j     Oovmant^RedtcU^VariaHon   of  covenant   hy   subsfqtuiU   deaHng9   of  pmtia-^ 

26,  27,  28,  29.  Ambiguous  covenant— Construction  put  upon  it  by  subsequent  conduct  of  pcrfw*— 

September  8.  Estoppel — Attempt  by  covenantor  to  set  up  ignorance  of  contents  of  his  deed— 

r         T  Volunteer, 

Innes  J. 

and 
Stephen  J.         ^^  plaintiff,  his  father  W.  A.,  and  his  brother  J.  A.,  carried  on  bnsinaB  la 

graziers,  under  articles  of  partnership  dated  April  25,  1879.    In  March,  1880, 

it  was  agreed  that  J.  A.  should  retire  from  the  partnership,  receiving  as  con- 

sideration  for  his  share  an  estate  in  Scotland,  the  property  of  W.  A.,  valued  at 

16,000/.,  and  by  indenture  dated  May  22,  1880,  J.  A.  did  retire,  in  punuanceof 

the  agreement,  his  share  being  transferred  to  W.  A.,  and  the  16,000/.  being  in 

the  partnership  accounts  charged  to  the  partnership.     On  May  15,  1880,  W.  A 

had  entered  into  a  contract  with  one  J.  B.  for  the  purchase  of  a  station  called 

Canonbar,  for  15,000/.,  and  had  paid  4000/.  on  account  of  the  purchase  money, 

which,  on  June  21,  1880,  was  repaid  to  him  by  the  cheques  of  the  partnership. 

By  indenture,  dated  October  29th,  1880,  made  between  W.  A.,  the  plaintiff, 
and  R.  H.  (releasee  to  uses),  and  reciting  the  retirdment  of  J.  A.,  and  the  pmrhase 
of  Canonbar,  and  that  W.  A.  was  desirous  that  Canonbar  should  form  part  of  the 
capital  stock  of  the  partnership,  and  that  the  plaintiff  should  have  an  equal  share 
with  him  in  the  said  capital  stock,  including  Canonbar,  "  the  full  price  of  whidi 
he,  the  said  W.  A.  the  elder,  is  to  pay,"  it  was  witnessed  that,  **  in  pursoanoo 
and  in  consideration  of  the  said  desire  and  of  the  natural  love  and  aflbction 
which  the  said  W.  A.  the  elder  has  towards  the  said  W.  A.  the  younger**  (the 
plaintiff),  W.  A.  (the  father)  transferred  the  share  of  J.  A.  and  also  Canonhar 
to  the  partnership.  The  indenture  also  contained  a  stipulation,  which  was  alio 
contained  in  the  original  partnership  deed  of  1879,  that  the  plaintiff  should 
devote  the  whole  of  his  time,  attention  and  skill  to  the  management  of  the 
partnership  concern,  and  that  W.  A.  should  not  do  so  unless  he  thought  fit,  and 
thera  was  also  a  memorandum  that  the  partnership  was  to  last  for  five  yean, 
from  May  17,  1880.  Joint  and  several  promissory  notes  were  given  by  W.  A 
and  the  plaintiff  to  J.  B.  for  the  remainder  of  the  purchase  money ;  and  a  mort- 
gage executed  by  them  as  security.  The  mortgage  was  subsequently  paid  off  hj 
money  advanced  by  the  City  Bank.  By  indenture,  dated  April  10th,  1883,  the 
partnership  was  extended  to  May  17,  1890 ;  that  indenture  contained  a  redtsi 
which  set  out  the  transfer  of  J.  A.*s  share  and  Canonbar,  and  continued,  "  the  fofl 
price  of  which  the  said  W.  A.  the  elder  was  to  pay."  The  plaintiff  daimed  that 
the  recital  in  the  deed  of  October  29,  1880,  amounted  to  a  covenant  by  W.  A  to 
indemnify  the  partnership  against  the  payment  of  the  purchase  mosey  of 
Canonbar.  The  partnership  accounts  contained  no  mention  of  any  such  liabilitj, 
and  the  subsequent  conduct  of  the  parties  was  inoonsistent  with  the  view  that 
W.  A.  the  elder  was  to  pay  the  whole  of  the  purchase  money.  W.  A.  died  in  1885; 
the  plaintiff's  attention  was  first  called  to  the  words  on  which  he  relied  in  1886. 

Beld,  per  curiam  (1),  that  the  words  did  not  amount  to  a  covenant.  jPct 
Innes  and  Foster y  JJ.,  that  if  the  words  did  constitute  a  covenant  they  wen 
ambiguous,  and  that  the  parties  had  put  a  construction  on  them 
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with  the  plamtifirs  claim ;  (2)  assuming  that  there  was  a  covenant,  and  that  it  1890. 
was  unambiguous,  and  that  the  plaintiffs  construction  were  correct,  the  subsequent  Altson 
conduct  of  the  parties  shewed  that  they  had  agreed  to  abandon  it ;   (3)  that  the  t;. 

evidence  did  not  shew  that  the  plaintiff  was  ignorant  that  the  words  were  in  the  Alison. 
deed,  and  that  if  it  did,  the  Court  would  not  regard  it,  because  a  person  cannot 
be  allowed  to  say  that  he  does  not  know  the  words  of  his  own  deed  with  a  view 
to  escape  the  consequences  upon  that  deed  of  his  subsequent  conduct.  HMy 
farther,  that  evidence  of  statements  by  W.  A.  of  his  intention,  before  or  at  the 
execution  of  the  deed  of  October,  1880,  were  rightly  rejected. 

I>eci8ion  of  Okwi,  J.,  affirmed. 


Appeal  from  a  decision  ot  OweUf  J.,  reported  ante,  p.  75,  where 
the  facts  are  set  out. 

A.  H.  Svrrvpson  and  Walker,  for  the  appellant.  This  was  a 
promise  for  valuable  consideration,  and  the  plaintiff  is  entitled  to 
have  it  carried  out.  The  respondents  will  contend  that  "  pay " 
means  "finance,"  or  rather  "lend."  Owen,  J.,  found  on  this 
point  in  our  favour,  but  he  said  that  the  promise  was  voluntary, 
and  that  the  Court  would  not  enforce  it.  Our  argument  is  that 
yon  cannot  split  up  the  deed  of  October  29th,  and  say  that  there 
is  consideration  for  one  part  of  it  but  not  for  another.  The  con- 
sideration runs  through  the  whole  of  the  deed,  and  the  fact  that 
we  did  not  know  of  this  covenant  is  immaterial — ^it  is  none  the 
less  for  valuable  consideration.  This  deed  of  October  29th  con- 
stitutes a  fresh  arrangement  between  the  parties ;  the  capital  of 
the  partnership  was  increased,  and  of  course  the  liabilities 
increased  with  it.  And,  further,  the  son  expressly  convenants 
that  he  will  devote  the  whole  of  his  time  and  skill  to  the  manage- 
ment of  the  partnership  affairs — that  forms  the  consideration 
moving  from  him  :  Lvndley  PdHnership,  Ch.  2,  p.  63.  The 
fact  that  the  son  did  not  know  of  this  covenant  cannot  affect  the 
rights  of  the  paoiiies  under  the  deed ;  if  the  father  were  alive  and 
the  son  sued  him  on  this  covenant,  could  the  father 
set  up  the  ignorance  of  the  son  as  a  defence  ?  How  could  that 
alter  the  construction  of  the  deed  ? 

[Innes,  J.  The  covenant  to  "pay  the  full  price"  of  Canonbar, 
if  it  be  a  covenant,  appears  to  me  to  be  independent  of  and 
distinct  from  the  other  covenants  in  the  deed.] 

K2 
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1890.  They  are  all  contained  within  the  four  comers  of  the  same 

Alison,  deed,  and  therefore  primd  fade  they  should  not  be  separatei 
Alison.  The  recitals  also  shew  it — "  whereas  the  said  William  Alison  the 
elder,  is  desirous  that  such  lastly  mentioned  stations  **  (including 
Canonbar)  "shall  form  part  of  the  capital  stock  of  the  said 
co-partnership,"  which  shews  that  the  covenajit  to  pay  for 
Canonbar  is  not  to  be  separated  from  the  partnership  covenants. 
Then  there  is  a  recital  that  "  it  has  been  agreed  that  the  said 
parties  hereto  shall  enter  into  these  presents,"  which  covers  the 
whole  deed.  The  consideration  mentioned  is  "  the  said  desire"  as 
well  as  natural  love  and  aifection,  which  is  explained  by  the 
recital  that  the  father  was  desirous  to  bring  Canonbar  and  the 
other  stations  into  the  partnership,  in  order  that  the  son,  as 
against  persons  outside  the  partnership,  should  assume  half  the 
liability.  Oiven,  J.,  split  the  deed  up  as  though  the  agreement 
to  extend  the  partnership  stood  alone,  and  was  the  only  part 
for  which  there  was  consideration :  Price  v.  Jefnkins  (I). 
Even  if  there  is  no  consideration,  the  appellants  are  entitled 
to  succeed,  because  the  Court  will  enforce  a  voluntary  cov^iant 
against  volunteers,  as  the  respondents  are  here.  This  is  a  covenant 
which  creates  a  complete  liability,  and  the  Court  will  enforce  it ;  it  is 
not  like  the  case  of  an  incomplete  gift,  wherjethedonee  askstheCourt 
to  perfect  the  obligation.  This  is  a  covenant  upon  which  we  could 
have  sued  the  testator.  Elphinstone  iTUerpretation  of  DeedSy  p. 
409 :  "  No  particular  form  of  words  is  necessary  to  create  a  covenant. 
It  is  sufficient  if,  from  the  construction  of  the  whole  deed,  it 
appear  that  the  party  means  to  bind  himself":  Bower  v. 
Hodges  (2);  Elphinstone,  p.  464;  May,  Fraudulent  awd 
Volunta/ry  Dispositions  of  Property,  Ed.  il  p.  398 ;  Pai^  v. 
Shore  (3);  Marhwell  v.  MarhweU  (4).  These  cases  shew 
that  the  Court  will  enforce  a  complete  legal  liability,  though 
voluntary,  and  will  enforce  it  a.gainst  the  estate  of  the 
donor  in  preference  to  legatees.  In  Ada/mes  v.  HaJUett  (6),  the 
bond  creditor  was  a  volunteer,  and  his  debt  prevailed  over  a 
subsequent  settlement    inier  vivos:    Fletcher  v.  Fletcher  (6). 

(1)  6  Ch.  D.  619.  (4)  34  Bmt.  12. 

(2)  13  O.B.  706,  17  Jar.  1057.  (5)  L.R.  6  Eq.  468. 

(3)  2  Dr.  &  Sm.  589.  (6)  4  Ha.  67. 
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Then  it  is  argued  that,  even  if  this  is  a  covenant  and  did  impose  ^^^- 
a  legal  liability  on  the  father,  the  parties,  by  their  subsequent  Alison. 
conduct,  entered  into  a  fresh  agreement.  No  doubt  partners  Alison. 
may  vary  their  partnership  deed  by  subsequent  dealings,  but  the 
dealings  must  be  absolutely  inconsistent  with  the  deed,  and  must  < 
amount  almost  to  a  demonstration  of  a  change  of  intention: 
Lindley  Partnership,  pp.  408,  409 ;  Geddes  v.  WaUace  (7).  The 
respondents  rely  upon  Pilling  v.  Pilling  (8),  but  there  the 
dealings  of  the  pcirtners  were  utterly  inconsistent  with  the  terms 
of  the  deed,  and  shewed  that  they  had  entered  into  a  fresh 
agreement.  Here  there  is  no  such  inconsistency.  The  mortgage 
was  prepared  by  Brown,  and  cannot  affect  the  agreement  between 
father  and  son;  and,  in  fact,  it  is  quite  consistent  with  that 
agreement,  which  was  that,  as  regards  the  outsiders,  the  partner- 
ship should  remain  liable.  The  partnership  accounts  cannot 
affect  the  question,  because  naturally  this  liability  of  the  father 
to  the  son  could  never  appear  in  them;  the  only  accounts  in 
which  that  could  appear  would  be  the  accounts  between  father 
and  son,  and  they  were  never  kept.  Then  the  deed  of  April 
10th,  1883,  recites  the  deed  of  October  29th,  1880,  and  provides 
that  the  terms  of  the  partnership  shall  be  the  same  as  provided 
for  by  the  deeds  of  April  23rd,  1879,  and  May  22nd,  1880,  "as 
altered  by "  the  deed  of  October  29th,  1880,  which  shews  con- 
clusively that  up  to  April  10th,  1883,  no  fresh  arrangement  had  . 
been  made,  and  the  axscounts  are  kept  in  the  same  way  from 
1880.  During  the  whole  of  these  dealings,  which  are  relied  upon 
as  establishing  a  new  agreement,  the  plaintiff  was  ignorant  of  his 
rights  under  the  deed,  and  therefore  cannot  have  assented  to  any 
variation  of  the  original  agreement.  The  judgment  from  which 
we  appeal  is  in  our  favour  on  that  point. 

[Innes,  J.  •  Can  a  man  be  heard  to  say  that  he  was  ignorant  of 
the  contents  of  his  own  deed  ?] 

He  cannot  when  he  wishes  to  escape  from  a  liability  under  the 
deed ;  but  that  is  not  the  case  here. 

(7)  2  Bl.  270.  (8)  3  D.  J.  &  S.  162. 
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^^^' [Innes,  J.    Can  he  where  he  wishes  to  escape  the  consequenoes 


Alison,      of  knowledge  ?] 

Alison. 

We  submit  he  can.    The  plaintiff  cannot  be  estopped  by  acts 

done  by  him  in  ignorance  of  his  true  position. 

[Foster,  J.    Is  not  he  setting  up  his  own  negligence  ?] 

He  has  not  been  guilty  of  any  culpable  negligence.  He  has 
not  misled  anybody  into  altering  his  position.  The  attempt  io 
float  the  station  into  a  company  was  after  Peile's  discovery,  but 
there  is  nothing  in  the  scheme  inconsistent  with  the  plaintiffs 
claim.  The  liabilities  of  the  partnership,  including  the  purchase 
money  of  Canonbar,  were  to  be  paid  by  the  public,  and  the 
plaintifi*  was  to  get  rather  more  than  half  the  shares ;  it  was  of 
course  a  matter  of  indifference  to  him  who  paid  the  purchase 
money,  so  long  as  he  did  not  pay  it  himself.  The  inventory  filed 
by  the  plaintiff  as  one  of  the  executors  of  course  does  not  shew 
this  liability,  because  he  did  not  know  of  it,  and  no  light  is 
thrown  on  the  subject  by  the  provisions  of  the  will  ajid  codicil, 
because  they  cannot  be  used  to  shew  the  intention  of  the  testator, 
unless  we  are  allowed  to  call  evidence  in  reply,  and  the  solvency 
of  the  testator  is  immaterial  and  cannot  of  course  alter  the 
construction  of  the  deed. 

Salomona,  Q.C.,  and  Lingen  for  the  respondent  Vivian.  This 
is  not  a  covenant ;  it  is  a  statement  of  the  fact  that  the  father  had 
not  yet  paid  Brown ;  or  if  not,  it  is  at  most  merely  an  expression 
of  the  testator's  intention,  and  that  intention  was  to  pay  Brown, 
that  is,  to  finance  the  transaction,  and  the  expression  "  full  price  " 
is  used  because  part  of  it  had  been  already  paid.  In  order  that 
there  may  be  a  covenant,  the  intention  of  the  parties  to  bind 
themselves  by  deed  must  be  apparent;  Elphivsipne,  p.  415: — 
"  There  can  be  no  question  that  a  recital  in  a  deed  may  amount 
to  a  covenant,  but  it  must  be  plain  upon  the  whole  deed  that  it 
was  so  intended " :  Borroy^ea  v.  Borrowea  (9).  The  cases  cited 
are  recitals  of  agreements  between  the  parties ;  in  Bower  v.  Hodges 
(10),  the  clause  occurred  in  the  reddendum,  not  in  the  recital, 
(9)  Ir.  R.  6  Eq.  378.  (10)  13  C.B.  7«5 ;  17  Jur.  1057. 
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and  provided  for  the  payment  of  rent :  Hamilton  Covenants,  p.        ^890. 
10.     Marler  v.  Tommas  (11)  was  the  case  of  an  untrue  recital,      Alison. 

V. 

and  so  here  if  "  is  to  pay  "  is  the  recital  of  a  previous  agreement,      Aubon. 
it  is  untrue ;  if  it  is  the  expression  of  an  unilateral  intention,  it  is 
not  a  covenant:  Iven  v.  Elwea  (12),  Graves  v.  White  (13).    If 
this  is  a  covenant,  the  Court  of  Equity  will  not  enforce  it,  there 
being  no  consideration.     It  is  true  where  a  plaintiff  has  a  voluntary 
covenant  on  which  he  could  recover  debt  or  damages  at  law  the 
Court  will  grant  him  an  administration  decree,  because  if  it  did 
not  he  might  recover  judgment  at  law  and  then  prove  against  the 
estate  for  his  judgment  debt ;  but  here  there  is  no  legal  liability, 
and  the  Court  will  give  no  assistance.     This  is  not  a  covenant  to 
indemnify  the  plaintiff,  because  the  plaintiff  was  not  liable,  it  is 
merely  a  covenant  to  pay  Brown ;  Brown  has  been  paid,  and  there 
is  consequently  no  breach  upon  which  the  plaintiff  could  found  an 
action  at  law.     The  plaintiffs  best  chance  of  succeeding  would  be 
by  means  of  a  count  for  money  paid  for  the  father  at  his  request, 
and  he  could  not  recover  on  that  because  he  paid  voluntarily.    In 
Paich  V.  Shore  there  was  a  legal  liability :  Be  WhitaJcer  (14?).   In 
Colman  v.  Sarel  (15),  which  shews  the  distinction,  so  much  of 
the  cross-bill  as  asked  for  specific  performance  of  the  covenant  to 
transfer  was  dismissed,  but  so  much  of  it  as  sought  administration 
of  the  estate  was  retained  for  a  year,  and  the  defendants  (plaintiffs 
in  cross-bill)  were  sent  to  law,  so  that  if  they  recovered  damages 
for  breach  of  the  covenant  there  they  might  prove  as  creditors 
against  the  estate.     That  was  the  ratio  decidendi  of  MarkweLl  v. 
Ma/rkweU  (16),  and  in  Newton   v.   Askew  (17),  the  bill  was 
dismissed  because  there  was  no  legal  liability.      If  there  is  a 
complete  covenant  imposing  a  legal  liability,  we  say  that  it  is  a 
covenant  to  pay  Brown,  which  has  been  performed,  as  Brown  has 
been   paid,  and  a  declaration  stating  the  plaintiff's  case  here 
would  be  demurrable.     Next,  suppose  it  is  a  covenant  for  value  ; 
then    we     say     that    the    words    are     ambiguous,    and     that 
ours   is    the    construction   which    the   parties  have   put  upon 

(11)  L.R.  17  Eq.  8.  (15)  3  Bro.  C.C.  12. 

(12)  3  Drew  25.  (16)  34  Beav.  12. 

(13)  Freem.  Ch.  67.  (17)  11  Beav.  146. 

(14)  42  Ch.  D.  119. 
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^Q^'  them :  MarahaU  y.  Berridge  (18),  Oxford  v.  Pravand  (19).  This 
Alison,  ig  a  guit  for  specific  performance  of  a  covenant,  which  we  assume, 
Alison,  against  ourselves,  to  be  ambiguous  in  its  language,  and  the  Court 
will  construe  the  covenant  in  the  light  of  the  surrounding  circum- 
stances and  the  subsequent  dealings  of  the  parties.  The  son 
admits  that  he  never  put  upon  it  the  construction  for  which  he 
now  contends. 

[Innes,  J.     He  says  he  did  not  know  this  clause  was  in  the 
'  deed.] 

He  does  not  say  that.  What  he  does  say  amounts  to  this— 
he  did  not  put  this  construction  upon  it,  until  it  was  suggested 
to  him  by  Mr.  Peile.  A  man  c^innot  say  that  he  did  not  know 
the  contents  of  his  own  deed,  and  if  he  could  no  Court  would 
act  upon  his  assertion,  even  though,  as  in  this  case,  there  were 
no  iinputation  on  his  veracity.  In  HiU  v.  WHson  (20)  this  is 
laid  down  as  a  principle  of  law,  and  in  Finch  v.  Finch  (21)  it  is 
expl^^ined  not  as  a  principle  of  law,  but  as  being  the  invariable 
practice  of  the  Court ;  whichever  view  is  adopted  the  result  is 
the  same.  The  plaintiff  cannot  take*  advantage  of  his  own 
negligence,  and  say  that  he  did  not  know  what  was  in  the  deed, 
with  a  view  of  escaping  from  the  results  of  his  ignorance.  The 
claim  is  framed  on  the  supposition  that  he  knew  the  contents 
of  the  deed ;  and  when  we,  in  our  defence,  set  up  facts  which 
shewed  that  the  parties  had  put  a  certain  construction  on  the 
deed,  or  had  entered  into  a  new  agreement,  they  merely  join 
issue.  There  is  not  a  word  of  ignorance  or  mistake  in  the  whole 
of  the  pleadings. 

Lastly,  assuming  that  these  words  do,  as  the  appellant  con- 
tends, amount  to  a  clear  and  unambiguous  covenant  by  the 
father  to  indemnify  the  son,  we  submit  that  the  case  comes 
within  the  principle  laid  down  in  Pilling  v.  Pilling.  See  Li^ndley 
Partnsrahip,  Ed.  iv.,  p.  820 :  "  Any  article,  however  expressed, 
is  capable  of  being  abandoned  by  the  consent  of  all  the  parties, 
and  this  consent  may  be  evidenced  not  only  by  express  words 

(18)  19  Ch:  D.  233.  (20)  L.R.  8  Ch.  889. 

(19)  L.R.  2  P.C.  135.  (21)  23  Ch.  D.  267. 
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but  by  conduct":  Corist  v.  Ha/rria  (22),  Oeddea  v.  Wallace  (23).  18«0- 
The  cases  shew  that  it  is  a  question  of  a  fresh  agreement,  not  of  Alison. 
waiver,  and  therefore  the  knowledge  or  ignorance  of  the  son  of  Alison. 
the  contents  of  the  deed  of  1880  is  immaterial :  Somes  v. 
Currie  (24),  In  re  Phcenix  Beaaemer  Steel  Go,  (25).  All  the 
dealings  of  the  parties  are  inconsistent  with  the  plaintiff's  case. 
He  joined  in  the  mortgage  of  Cajionbar  to  Brown,  and  the 
accounts  contain  no  mention  of  any  liability  of  the  father  to  the , 
partnership,  although  the  sum  given  for  James's  share  does 
appear.  The  statement  of  account  between  the  father  to  the 
partnership  shews  an  indebtedness  on  the  side  of  the  latter, 
which  would  be  an  absurdity  if  the  father  really  owed  the 
partnership  this  sum,  especially  as  there  were  only  two  partners. 
Vivian  came  in  and  went  out  on  the  footing  that  the  firm  was 
to  pay  for  Canonbar ;  if  Canonbar  came  in  free,  Vivian  ought  to 
have  got  a  tenth  of  the  150,000i.  The  recital  in  the  deed  of 
1883  is  immaterial;  that  merely  amounts  to  a  statement  that 
the  father,  under  the  deed  of  1880,  "  was  to  pay  "  the  full  price 
of  Canonbar,  which  leaves  the  matter  just  as  it  was  before.  By 
his  will  the  father  left  property  which  was  valued  by  the 
executors,  of  whom  the  plaintiff  was  one,  at  48,000i. ;  if  their 
contention  was  right,  he  died  insolvent,  and  therefore  would  not 
have  made  a  will  at  all. 

Si/mpaon,  in  reply.  This  cannot  be  a  covenant  to  pay  Brown, 
because  the  father  was  already  under  an  obligation  to  pay 
Brown;  it  was  to  be  a  partnership  debt,  but,  as  between  the 
partners,  the  father  was  to  pay.  This  amounts  to  a  covenant  to 
indemnify,  but  so  long  as  the  partnership  could  borrow  the 
money  there  was  nothing  to  indemnify  against,  except  possibly 
the  interest,  and  therefore  it  may  be  that  there  was  no  breach 
upon  which  the  plaintiff  could  sue,  until  after  the  father's  death. 
ffis  Honour,  in  the  Court  below,  said  that  this  was  a  covenant 
to  pay,  but  not,  except  by  implication,  a  covenant  to  indemnify 
the  plaintiff,  and  that  in  asking  the  Court  to  imply  such  a 
covenant  we  were  in  fact  asking  the  assistance  of  the  Court  to 
complete  an  imperfect  gift,  which,  of  course,  the  Court  will  not 

(22)  T.  &  R.  496  (24)  1  K.  &  J.  605.       ^ 

(23)  2  BL  270.  (25)  34  L.T.N.S.  854. 
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1S90.       do.     Our  answer  to  this  is  that  we  are  asking  the  Court  to  con- 

AusoN.      strue  the  covenant,  not  to  complete  it,  and  that  a  Court  of  Equity 

Alison,      will  construe  a  deed  in  the  same  way  as  a  Court  of  law :  May, 

Fraudulent  and  VoLunta/ry  Diapositiona  of  Property,  eA  2, 

p.  400;  Elphinstone,  pp.  143,  144;  Hales  v.  Cox  (26);  Cox  v. 

Bama/rd  (27). 

As  to  Marshall  v.  Berridge,  the  doctrine  there  laid  down  has 
only  a  very  limited  application ;  the  deed  in  that  case  was  very 
obscure,  and  the  plaintiff  had  throughout  insisted  upon  ame 
particular  construction.  Further,  we  are  entitled  to  set  up  our 
ignorance  of  the  contents  of  the  deed ;  we  are  not  the  party  who 
are  trying  to  escape  liability  under  the  deed.  Cooper  v. 
Phibbs  (28)  shews  the  distinction  between  jus  in  the  sense 
of  the  ordinary  law  ot  the  land,  a.nd  jus  in  the  sense  of  private 
right ;  a  person  may  set  up  ignorance  of  the  latter,  though  not 
of  the  former :  Earl  of  Darnley  v.  London,  Chatham  and  Dover 
Bailway  Co,  (29).  The  plaintiff  sets  up  his  ignorance  in  support 
of  the  deed,  not  in  order  to  escape  from  it ;  how  can  he  be  said 
to  have  put  a  certain  construction  on  this  Covenant  so  as  to  come 
within  MarslvM  v.  Berridge,  or  to  have  agreed  to  vary  it  within 
Pilling  v.  PHling,  when  he  did  not  know  of  its  existence?  In 
Daniell  v.  Sinclair  (30),  by  a  mutual  mistake,  the  mortgagor 
had  paid  and  the  mortgagee  received  compound  interest  The 
mortgagor  afterwards  wished  to  redeem  on  payment  of  simple 
interest,  and  the  mortgagee  contended  that  the  provisions  of  the 
mortgage  deed  had  been  varied  by  the  actions  of  the  parties,  but 
the  Court  held  that  he  was  bound  by  the  deed. 

Cur.  adv,  vuU. 

September  8.       On  September  8th, 

Innes,  J.  This  is  a  case  of  considerable  importance  to  the 
persons  interested,  and  it  is  a  case  which  presents  in  some  respects 
some  peculiar  features.  It  is  a  suit  instituted  by  William  Alison, 
the  son  of  the  late  William  Alison,  praying  for  a  declaration  that 
the  estate  of  the  deceased  is  liable  to  pay  the  purchase-money  of 

(26)  32  Beav.  118.  (29)  L.R.  2  HL.  43. 

(27)  8  Ha.  310.  (.^0)  6  Ap.  Ca.  181. 

(28)  LR.  2H.L.  149. 
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the  Caaonbar  station  and  stock,  ajid  to  indemnify  the  plaintiff       ^^^- 
and  his  share  and  interest  in  the  partnership  business  in  which      Alison. 
he  and  his  deceased  father  were  engaged,  against  all  debts  and      Alison. 
claims  in  respect  of  any  moneys  raised  on  the  credit  of  the     innesJ, 
plaintiff  and  his  father,  or  of  the  assets  of  the  partnership 
business,  for  the  purpose  of  paying  such  purchase-money.    The 
indebtedness  for  principal  and  interest  in  respect  of  the  purchase 
of   Ccmonbar  amounts  to  somewhere  over   180,000i.,  and  the 
plaintiff's  share  of  that  liability,  from  which  he  asks  to  be 
relieved  at  the  expense  of  his  father's  estate,  over  90,000i.     The 
property  of  the  father  at  his  death,  as  sworn  to  by  the  plaintiff 
and  the  other  executors  of  the  father's  will,  was,  after  allowing 
for  payments  of  debts,  including  in  them  one-half  of  the  Canonbar 
indebtedness,  little  over  48,0001.     So  that  if  the  application  of 
the  plaintiff  were  granted,  the  estate  of  the  father  would  be 
very  considerably  less  than  nothing,  and  the  mother  and  sisters 
of  the  plaintiff  who  take  under  the  father's  will   would  be 
deprived  of  every  farthing  of  benefit  under  that  will.    These, 
however,  are  considerations  which,  of  course,  the  Court  cannot 
perniit  in  any  way  to  influence  it  in  determining  how  the  appli- 
cation of  the  plaintiff  is  to  be  dealt  with.     The  facts  of  the  case, 
as  elicited  at  the  hearing  before  his  Honour  the  Primary  Judge, 
are  as  follows : — Under  articles  of  partnership  dated  April  25th, 
1879,  the  testator  and  his  two  sons,  William,  the  plaintiff,  and 
James,  carried  on  business  in  partnership  as  graziers  on  a  run 
known  as  Meryula,  or  Booroomugga.     In  March,  1880,  it  had 
been  arranged  that  James  was  to  retire  from  the  partnership, 
and  in  that  month,  as  appears  from  the  books  of  account  kept 
by  the  partnership,  the  partnership,  which,  on  the  retirement  sof 
James,  consisted  of  William,  the  father,  and  William,  the   son 
(the  plaintiff),  was  charged  with  16,000i.,  as  the  price  paid  by 
the  partnership  for  James'  share.     The  actual  consideration  which 
James  received  for  his  share  was  an  estate  in  Scotland  called 
Bonny  ton,  the  property  of  the  father,  and  the  16,000i.  was  the  sum 
fixed  upon  as  representing  the  value  of  Bonnyton  for  the  purpase 
of  charging  the  partnership  of  William  Alison,  the  father,  and 
William,  the  son,  with  the  price  paid  to  James  for  his  share.   The 
deed  tinder  which  James  retired  was  dated  May  22,  1880,  but  on 
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^^^'  the  loth  of  that  month  William  Alison,  the  father,  contracted 
Alison,  with  one  John  Brown  for  the  purchase  of  Canonbar  for  loO,OOOi. 
AusoN.  James's  retirement  from  the  firm  was  completed  on  May  22  by 
Irmea  J.  *^®  execution  of  the  deed  of  that  date,  to  which  deed  the  three 
were  parties,  and  in  which  it  is  recited  that  James  Alison  had, 
with  the  consent  of  William  Alison  the  younger,  agreed  to 
relinquish  and  transfer  to  William  Alison  the  elder  all  his  share 
in  the  partnership  in  consideration  of  William  Alison  the  elder 
agreeing  to  convey  to  him  the  estate  of  Bonnyton  free  from 
encumbrance.  The  deed  then  states  that  James  is  to  be  taken 
as  having  cea.sed  to  be  a  member  of  the  firm  as  from  May  17, 
1880,  and  with  the  consent  of  William  Alison  the  younger  James 
assigns  to  William  Alison  the  elder  all  his  share  in  the  partner- 
ship property.  William  Alison  the  elder,  at  the  time  of  the  con- 
tract for  sale  of  Canonbar— May  15,  1880— paid  40,000i.  cash 
down  on  account  of  the  purchase  money.  On  the  21st  June, 
1880,  this  sum  of  40,000i.  was  paid  to  William  Alison  the  elder  by 
the  firm  of  William  Alison  and  Son  (the  partnership  at  that  date 
consisting  of  the  father  and  his  son  William,  the  plaintiflf),  and, 
as  appears  by  the  books  of  account,  the  purchase  of  Canonbar 
was,  at  all  events  from  that  date,  assumed  as  a  purchase  by,  not 
William  Alison  the  elder  alone,  but  by  himself  and  his  son,  the 
plaintiff,  in  their  partnership  relation.  In  this  state  of  circum- 
stances (and  it  is  very  important  to  observe  the  then  existing 
state  of  circumstances,  both  as  to  James's  share  and  as  to  Canonbar), 
we  come  to  the  deed  of  October  29,  1880,  on  some  words  in 
which  the  whole  contention  on  behalf  of  the  plaintiff  rests. 
That  deed  calls  for  very  close  examination.  It  is  somewhat 
loosely  drawn,  but  that  may  be  passed  by.  The  parties  to  it  are 
Wm.  Alison  the  elder,  the  plaintiff,  and  Richard  Holdsworth, 
solicitor  (Mr.  Holdsworth  being  introduced  simply  as  a  releasee 
to  uses  with  regard  to  the  real  estate  affected).  It  recites  that 
Wm.  Alison  the  elder  and  his  two  sons  had  been  carrying  on 
business  as  partners  in  the  grazing  property,  Booroomugga,  that 
by  the  deed  of  May  22,  1880,  the  partnership  had  been  dissolved 
so  far  as  James  was  concerned,  and  that  James  had  by  that  deed,  in 
consideration  of  Bonnyton  (the  theretofore  property  of  the  father), 
assigned  to  his  father,  with  the  consent  of  William  Alison  the 


^  # 
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younger,  all  his,  James's,  share  in  the  partnership.     That  by       ^S^* 

memorandum  of  agreement,  dated  May  15,  1880,  Wm.  Alison  the      Augoir. 

elder  had  bought  Canonbar  for  the  sum  therein  mentioned,  and      Alison. 

then  proceeds : — "  And  whereas  the  said  William  Alison  the  elder     y^,^  j 

is  desirous  that  such  lastly  mentioned  stations  shall  form  part  of 

the  capital  stock  of  the  said  co-partnership,  and  that  the  said 

William   Alison    the   younger  shall  have   an   equal   share  and 

interest  together  with  himself  in  the  said  capital  stock,  including 

such  newly  purchased  stations,  the  full  price  for  which  he,  the 

said  William  Alison  the  elder,  is  to  pay ;  and  it  has  been  agreed 

that  the  said   parties  hereto  shall  enter  into  these  presents  in 

manner  hereinafter  appearing:   Now  this  indenture   witnesseth 

that  in  pursuance  and  in  consideration  of  the  said  desire  and  of 

the  natural  love  and  affection  which  the  said  William  Alison  the 

elder  has  towards  the  said  William  Alison  the  younger,  the  said 

William  Alison  the  elder  doth  hereby  bargain,  sell,  assign,  and 

transfer  unto  the  said  William  Alison  the  younger  and  himself, 

the  said  William  Alison  the  elder,  their  executors,  administrators, 

and  assigns,  all  that  the  said  undivided  part  or  share  of  and  in  ail 

and  singular  the  said  stations,  runs,  leasehold  lands,  selections, 

cattle,  sheep,  live  stock,  horses,  station  property,  improvements, 

and  effects  so  transferred  by  the  said  James  Alison,  in  and  by 

the  said  recited  indenture  of  22nd  May,  1880.     Also,  all  that  the 

said   Canonbar  stations,  sheep,  cattle,  and   belongings,  and   all 

benefit  and  advantage  thereof,  and  all  the  interest  and  claim  of 

the  said  William  Alison  the  elder  therein  and  thereto :  To  have, 

hold,  receive,  and  take  the  said  personal  property  and  effects 

hereinbefore  expressed  to  be  hereby  assigned  unto  and  by  the 

said  William  Alison  the  elder  and  William  Alison  the  younger, 

their  executors,  administrators,  and  assigns   absolutely."     The 

deed  proceeds  to  vest  (through  Mr.  Holdsworth,  as  releasee  to 

uses)  in  the  two  remaining  partners,  William  Alison  the  elder 

and  William  Alison  the  younger,  all  James  Alison's  share  in  the 

real  property  held  by  the  partnership  before  his  retirement,  and 

also  all  such  parts  of  Canonbar  as  consisted  of  real  property.  The 

deed  concludes  with  an  agreement  between  the  father  and  son 

for  a  continuation  of  the  partnership  under  the  name  of  Alison 

and  Son,  the  two  to  be  interested  in  the  partnership  property  in 
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^^9Q-  all  respects  in  equal  shares.  With  a  stipulation  similar  to  that 
Alison,  which  had  been  contained  in  the  original  deed  of  partnership 
AusoN.  with  respect  to^the  two  brothers,  William  and  James,  viz.,  that 
InneaJ.  ^^^  ^^^  should  devote  his  whole  time  and  attention  to  the 
management  of  the  property,  while  the  father  need  not,  unless 
he  thought  fit,  devote  any  time  to  such  management  By  a 
memorandum  in  the  fold  of  that  deed  the  duration  of  the 
partnership  was  stated  to  be  for  the  term  of  five  years  from  the 
17th  May,  1880.  The  promissory  notes  for  the  balance  of 
purchase-money  of  Canonbar,  which  by  the  memorandum  of 
agreement  of  16th  May,  1880,  were  to  be  given  by  the  purchaser 
to  Brown  before  or  at  the  time  of  executing  the  mortgage,  to 
which  I  shall  presently  allude,  were  given  as  joint  and  several 
notes  by  father  and  son  (all  the  promissory  notes  bearing  date 
from  15th  May,  1880) ;  and  the  mortgage  which,  by  the  same 
memorandum  of  agreement  of  15th  May,  1880,  was  to  be  given 
to  secure  the  payment  of  the  balance  of  purchase-money  and 
interest,  was  effected  by  a  mortgage  deed  dated  3rd  February, 

1881,  which  was  executed  by  the  father  and  son  as  mort- 
gagors, and  John  Brown  as  mortgagee.  The  first  recital  in 
that  mortgage  deed  sets  out  the  contract  for  the  purchase  of 
Canonbar  as  having  been  not  with  William  Alison,  senior,  alone, 
but  with  the  mortgagors,  William  Alison,  senior,  and  his  son, 
the  plaintiff.  It  recites  the  payment  of  the  40,000i.  cash  by  the 
two  jointly ;  the  giving  of  the  promissory  notes  by  the  two 
jointly,  and  the  agreement  by  the  two  jointly  to  execute  the 
mortgage  deed.  This  mortgage  to  Brown  was  paid  off  by  the 
deceased  and  the  plaintiff  on  5th  November,  1881,  the  City  Bank 
advancing  the  money  and  taking  over  the  debt.  Matters  con- 
tinued on  this  footing  until  1st  July,  1888,  when  the  defendant 
Vivian  was  taken  into  the  partnership.     On  the  16th  October, 

1882,  William  Alison  the  elder  made  his  will,  and  on  the  30th 
October,  1883,  he  made  a  codicil  to  that  will.  By  a  deed  of  10th 
April,  1883,  the  partnership  was  extended  to  17th  May,  1890. 
On  5th  March,  1885,  Vivian  retired  from  the  partnership,  the 
deed  in  reference  to  that  retirement  not,  however,  being  executed 
tiU  5th  April,  1886.  On  the  31st  March,  1885,  William  Alison, 
senior,  died.    His  will  was  proved  by  his  executrix  and  executors, 
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the  plaintiff  being  one  of  the  executors.  An  affidavit,  for  probate  ^^^' 
duty  purposes,  was  made  on  22nd  September,  1886,  by  the  Alison; 
plaintiff  in  conjunction  with  the  executrix  and  his  co-executors,  Auson. 
in  which  the  plaintiff  swore  that  the  estate  and  effects  of  the  innes  J. 
deceased,  as  shown  in  an  inventory  thereto  annexed,  after 
deducting  the  debts  owing  by  deceased,  was  under  the  value  of 
48,085i.  The  will  and  codicil  were  duly  proved,  and  on 
September  29,  1885,  probate  issued.  In  the  beginning  of  the 
year  1886  an  attempt  was  made  to  float  the  partnership  property 
into  a  limited  joint  stock  company  ;  a  Mr.  Peile,  an  accountant, 
was  employed  to  investigate  the  financial  affairs  of  the  partner- 
ship. And  then  it  was  that,  according  to  the  evidence  of  the 
plaintiff,  the  plaintifl^s  attention  was  specially  drawn  (by  Mr. 
Peile)  to  the  words  in  the  deed  of  October  29,  1880,  "the  full 
price  for  which  he  the  said  William  Alison  the  elder  is  to  pay." 
It  is  upon  these  words  that  the  plaintiff  now  seeks  to  charge  the 
estate  of  his  late  father  and  partner  with  the  whole  of  the 
purchase-money  and  interest  in  respect  of  the  Canonbar  purchase. 
It  must  be  admitted  that  these  words  give  rise  to  some  difficulty. 
It  is  contended  on  behalf  of  the  plaintiff  that  these  words 
amount  to  a  covenant  on  the  part  of  the  testator  to  indemnify 
the  plaintiff  from  all  liability  in  respect  of  the  purchase-money 
of  Canonbar.  It  is  contended  on  his  behalf  that,  having  regard 
to  the  terms  of  the  deed  of  29th  October,  1880,  this  is  a  covenant 
for  valuable  consideration,  and  it  is  contended  that  even  if  it  is 
not  for  valuable  consideration,  yet  inasmuch  as  those  who  take 
under  the  will,  and  who  are  opposing  his  claim,  are  themselves 
only  volunteers,  he  is  entitled  to  succeed,  as  he  is  first  in  order 
of  time,  that  the  maxim  qui  prior  est  temfvpore  potior ,  est  jure ' 
applies.  It  was  conceded,  and  in  my  opinion  properly  conceded, 
at  the  bar  by  the  counsel  for  the  plaintiff  that  if  there  was  no 
covenant  the  plaintiff  was  out  of  Court  His  Honour  the  Primary 
Judge  dismissed  the  plaintiffs  claim  with  costs,  on  the  ground 
that  the  words  did  not  amount  to  a  covenant  enforceable  in 
Equity,  and  that  giving  to  the  words  the  mqst  favourable  sense  of 
which  they  were  susceptible  for  the  plaintiff,  they  only  amounted 
to  an  expression  by  the  testator  of  an  intended  act  of  bounty  by 
him  to  the  plaintiff;  that  as  the  plaintiff  admitted  that  he  himself 
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^QW»  was  altogether  unaware  during  the  lifetime  of  the  testator  of 
AuBON.  any  such  expression  of  intention  on  the  part  or  indeed  of  the 
Alison,  existence  in  the  testator's  mind  of  any  such  intention,  and  as  he 
Ifmes  J.  ^^  ^^^  ^^  ^^y  ^^7  altei^ed  his  position  on  the  faith  of  any  such 
intention  or  promise,  and  that  the  promise — if  a  promise— was 
without  consideration,  the  plaintiff  was  not  entitled  in  a  Court  of 
Equity  to  have  the  testator's  intended  act  of  bounty  completed 
From  that  decision  the  plaintiff  has  appealed.  Now,  in  the  first 
place,  do  these  words  amount  to  a  covenent  ?  It  does  not  appear 
to  me  material,  if  we  are  satisfied  that  the  words  do  amount  to  a 
covenant,  carrying  with  it  a  legal  liability  enforceable  by  the 
covenantee  against  the  covenantor,  to  consider  whether  the 
covenant  was  for  value  or  voluntary.  I  am  am  of  opinion  that 
if  such  covenant  is  established,  a  Court  of  Equity  will  give  effect 
to  it  as  between  volunteers.  The  main  consideration  at  the 
outset,  however,  is :  Do  the  words  amount  to  such  a  covenant  ? 
For  my  part  I  do  not  think  they  do.  The  words  occur 
parenthetically  in  a  recital,  but  that  of  itself  would  not  prevent 
the  words  from  operating  as  a  covenant.  I  do  not  think  it 
necessary  to  examine  at  length  the  cases  which  have  been  cited, 
in  some  of  which  it  has  been  held  that  words  in  a  recital 
amounted  to  a  covenant,  and  in  others  of  which  it  has  been  held 
that  they  did  not.  There  is  no  question  that  no  particular  form 
of  words  is  necessary  to  msbke  a  covenant,  and  it  is  equally  clear 
that  a  recital  may  create  a  covenant  if  the  recital  shews  an 
intention  to  do  so.  Admitting  these  general  principles,  each  case 
must  be  looked  at  on  its  own  circumstancea  And  having  regard 
to  the  state  of  circumstances  existing  at  the  time  of  the  execution 
of  this  deed,  I  cannot  see  that  these  words  clearly  indicate  an 
intention  on  the  part  of  William  Alison,  senior,  to  create  a 
covenant  with  the  plaintiff  to  pay  the  whole  of  the  purchase- 
meney  himself  from  his  own  private  resources,  and  to  indemnify 
the  plaintiff  from  all  liability  in  respect  of  the  purchase-money. 
Much  reliance  has  been  placed  by  the  plaintiffs  counsel  on  the 
words  in  the  recitaJ,  "  Whereas  the  s€dd  William  Alison  the  elder 
is  desirous  that  such  lastly  mentioned  stations  (Canonbar)  shall 
form  part  of  the  capital  stock  of  the  said  co-partnership,''  coupled 
with  the  words  in  the  operative  part  of  the  deed,  "in  pursuance 


VOL.  XI.]  CASES  IK  EQUITY.  177 

and  consideration  of  the  said  desire,  and  of  the  natural  love  and  ^^^* 
affection  which  the  said  William  Alison  the  elder  has  towards  the  AuaoN. 
said  William  Alison  the  younger/'  and  the  Court  is  pressed  to  Alison. 
infer  from  these  words  that  the  testator,  when  saying  in  the  /«„«  j. 
recital,  "  the  full  price  for  which  he,  the  said  William  Alison  the 
elder,  is  to  pay,"  meant  not  merely  to  express  an  intention  of 
indemnifying  his  son  from  all  share  in  the  payment  of  the 
purchase  money,  but  to  covenant  with  him  to  so  indemnify  him. 
That  the  words  may  be  evidence  of  such  an  intended  act  of  bounty 
to  the  son — as  distinguished  from  a  covenant  with  him-^may  be 
admitted.  But,  for  my  part,  looking  at  the  whole  scope  of  the  , 
deed  in  connection  with  the  state  of  circumstances  existing  at 
the  time  of  its  execution,  I  do  not  think  they  establish  the 
existence  of  any  such  bountiful  intention.  I  have  already  stated 
I  do  not  think  they  amounted  to  a  covenant,  and  if  I  am  right  in 
that  opinion  it  is  not  very  material  whether  the  testator  really 
meant  eventually  to  confer  as  a  gift  upon  the  plaintiff  the  76,000i., 
half  of  the  purchase-money.  If  the  testator  intended  to  give  to 
the  plaintiff  the  76,000iw,  half  of  the  purchase-money  of  Canonbar, 
he  equally  intended,  judging  from  the  terms  of  the  deed  of 
October  29,  1880,  to  give  him  the  8,000i.,  half  of  the  purchase- 
money  of  James's  share  in  the  partnership.  ]Now,  although  the 
plaintiff,  as  early  as  March,  1880,  was  charged  with  his  half  of 
that  16»000{.  in  the  accounts,  and  he  has  always  remained  so 
charged,  no  claim  is  put  forward  by  the  plaintiff  for  that  80002., 
and  yet,  up  to  the  execution  of  the  deed  of  October,  1880,  he  had 
no  more  become  the  joint  purchaser  of  James's  share  than  he  had 
become  the  joint  purchaser  of  Canonbar.  Both  purchases,  so  far 
as  the  partnership  (of  William  the  father  and  William  the  son) 
was  concerned,  stood  on  precisely  the  same  footing,  with  the 
exception  that  in  the  one  case  the  father  was  said  to  "  have  paid  " 
the  full  price,  and  in  the  other,  the  full  price  being  in  fact  unpaid, 
the  father  is  said  to  "  have  to  pay  "  the  full  price.  In  my  opinion 
the  words  simply  mean — what  unquestionably  it  was  quite 
unnecessary  to  say — that  the  father,  having  been  nominally  the 
sole  purchaser  in  the  contract  of  the  16th  May,  1880,  and 
therefore  being  on  that  contract  the  only  person  to  whom  Brown 
the  seller  was  to  look,  was  to  pay  the  full  price.  The  explanation 
N.8.W.R.,  Vol.  XL,  Eq.  L 
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^^^-       of  the  words — ^the  "  desire  of  the  father  to  bring  the  newly 
Alison,     purchased  properties  into  the  partnership/'  and  **  the  natural  love 
Alison,     and    affection    had    by    the    father    to    the    son,"    is  simply 
Imes  J.     that  they  constituted  a  reason  why  the  son  should  be  admitted 
as   a  joint  purchaser    with    his    father    in  these    two  newly 
acquired  properties  without  the  payment  by  the  son  to  the  fattier 
of  any  premium  for  such  participation  in  what  it  is  not  at  all 
fanciful  to    suppose   were    regarded  as  two  highly  profitable 
bargains,  perhaps  more  especially  the  purchase  of  Canonbar. 
In  all  probability,  but  for  the  fact  that  the  retirement  of  James 
from  the  partnership  had  not  been  formally  completed  at  the 
date  of  the  contract  for  the  purchase  of  Canonbar  (the  date  of 
the  contract  being  15th  May,  1880,  while  the  date  of  James's 
formal  retirement  was  the  18th  May,  1880),  the  contract  for  the 
purchase  of  Canonbar  would  have  been  in  terms  what  it  is  stated 
in  the  mortgage  deed  of  3rd  February,  1881,  to  have  been  in 
fact — a   joint  purchase  by  William  Alison,  sen.,  and  William 
Alison,  jun.    And  I  have  very  little  doubt  upon  the  evidence 
that  the  purchase  of  Canonbar  was,  really,  in  the  first  instance, 
though  nominally  by  the  father  alone,  on  behalf  of  the  partnership 
then  in  contemplation  between  him  and  the  plaintiff    At  all 
events,  this  is  the  position  which  the  plaintiff  himself  took  up, 
and  the  position  which,  up  to  1886,  he  consistently  maintained. 
If  the  words  ''the  full   price  for  which  he,  the  said  William 
Alison,  senior,  is  to  pay"  are  capable  of  being  constraed  as 
amoimting  to  a  covenant,  it  seems  to  me  (having  regard  to  the 
circumstances  at  which  we  are  entitled  to  look,  and  to  the  whole 
structure  of  the  deed)  that  they  are  at  least  susceptible  of  two 
meanings — either  (1)  that  they  meant  that  the  father  had  made 
an  advantageous  purchase — the  full  price  for  which  not  having 
yet  been  paid  he  was  still  to  pay — and  that  having  a  natural 
affection  for  his  son,  who  was  also  his  partner  in  other  propeities» 
he  desired  to  confer  upon  his  son,  without  asking  for  any 
premium,  the  benefit  in  conmion  with  himself  of  that  purchase; 
or  (2)  that  he  would  confer  upon  his  son  not  merely  the  benefit 
of  that  purchase,  qud  purchase,  but  a  half -share  of  the  property 
purchased  free  from  all  liability  in  respect  of  any  part  of  the 
price  thereof ;  in  other  words,  to  take  upon  himself  then  and  for 
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ever  the  entire  burden  of  the  purchase  money,  and  to  indemnify  18^- 
the  son  against  all  liability  in  respect  thereof.  Now,  if  the  words  Alison. 
are  ambiguous,  it  seems  to  me  cleccr  to  demonstration  that  the  Alison. 
two  parties  to  the  deed  of  29th  October,  1880,  William  Alison,  jnneaJ. 
the  father,  and  the  plaintiff,  have  put  their  own  construction 
upon  the  words,  and  it  is  too  late  now  for  one  of  them,  the  other 
being  dead,  to  recede  from  that  construction  in  antagonism  to 
the  interest  of  the  estate  of  that  deceased  party.  Upon  this  view 
of  the  case  the  observations  of  Jessd,  M.R.,  in  Ma/rshaU  v. 
Berridge,  19th  chapter,  D.,  at  page  241,  seem  to  me  in  point. 
The  Master  of  the  Bolls  in  that  case  says: — "The  plaintiff 
succeeded  in  the  Court  below  by  inducing  the  Court  to  put  upon 
the  memorandum  an  interpretation  which  he  had  always  repu- 
diated. Now,  it  would  be  a  very  singular  thing  that  a  man  who 
had  always  insisted  on  one  construction  of  the  agreement,  and 
had  refused  to  take  possession  because  that  was  its  proper  con- 
struction, should  then  come  to  a  Court  of  equity  insisting  that 
the  construction  for  which  he  had  hitherto  contended  was  wrong, 
and  that  the  agreement  had  a  totally  different  meaning,  and 
should  ask  the  Court  to  attach  that  meaning  to  it,  and  grant  on 
that  footing  specific  performance,  the  granting  of  which  is  in 
the  discretion  of  the  Court  I  admit,  indeed,  that  where  an 
agreement  is  in  writing,  and  is  unambiguous,  it  is  the  duty  of 
the  Court  to  construe  it  quite  independently  of  the  ideas  of  the 
parties  as  to  what  it  means,  but  where  an  agreement  is,  as  it  is 
here,  ambiguous,  or  capable  of  two  constructions,  I  think  it  would 
be  very  strange  indeed  if  a  plaintiff,  who  had  always  acted  on 
the  one  construction,  should  succeed  in  persuading  the  Court  to 
grant  specific  performance  on  the  footing  that  it  ought  to  beaj* 
the  opposite  construction."  It  is  not  sought  to  be  contested  that 
ever  since  the  bringing  of  Canonbar  into  the  partnership  (and 
that  dates  from  a  period  antecedent  to  the  deed  of  29th  October, 
1880)  it  has  been  treated  by  both  the  father  and  the  son  as  a 
partnership  purchase  to  all  intents  and  purposes.  The  plaintiff 
admits  this,  and  he  frankly  says  that  he  never  had  the  least  idea 
that  the  partnership  was  not  to  be  liable  for  the  whole,  and  of 
course  he  himself,  as  one  of  the  two  partners,  for  his  half -share  of 
the  purchase-money  until  January,  1886.    If,  then,  the  instrument 
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^^'       of   29th   October,   1880,    is    ambiguous,    I    repeat    that  it  is 
Alison,      clear    to    demonstration    that    the    plaintiff    (as    well   fts  hia 
Alison,      deceased    father)    had    put    on    it    a    construction    entirely 
Innea  J.     Opposed  to  that  for  which  he  now  contends.     If,  however,  the 
words  are  not  ambiguous,  and  if  it  is  clear  that  they  amount  to 
a  convenant  to  indenmify,  then  the  plaintiff  is,  in  my  opinion, 
defeated  by  the  operation  of  the  rule  which  is  thus  clearly  stated 
in   Lindley   on  Partnership,  vol.  2,  p.  844,  8rd  ed.,  Bk.  III., 
cap.  9,  sec.  1 : — "Any  article,  however  express,  is  capable  of  being 
fibandoned  by  the  consent  of  all  the  partners ;    and  this  consent 
may  be  evidenced  not  only  by  express  words,  but  by  conduct 
The  maxim — modus  et  conventio  vincvmi,  legem — ^is  expressly 
applicable  to  cases  of  this  description.     In  the  language  of  Lord 
Eldon :  '  In  ordinary  partnerships  nothing  is  more  clear  than  this, 
that,  although  parties  enter  into  a  written  agreement,  stating  the 
terms  upon  which  the  joint  concern  is  to  be  carried  on,  yet  if 
there  be  a  long  course  of  dealing,  or  a  course  of  dealing  not  long, 
but  so  long  as  to  demonstrate  that  they  have  all  agreed  to  change 
the  terms  of  the  original  written  agreement,  they  may  be  held  to 
have  changed  those  terms  by  conduct' "    The  case  of  Pitting  v. 
PilUng  (31)  is  in  point.    There  the  articles  of  partnership  under 
which    a    father    and    his   two   sons  entered  into    partnership 
contained,    amongst    other     stipulations,     an    agreement   that 
the   capital  with   which  the   business   was    to  be  carried  on 
should  remain  the  father's.     The  mode  of  keeping  the  accounts, 
however,  and  the  division  of  profits  according  to  that  mode  had 
been  for  some  years  inconsistent  with  the  articles,  and  Twtmt, 
IlJ,,  in  giving  a  judgment  concurred  in  by  Knight-Bruce,  LJ., 
says : — "  I  conf eas  myself  quite  unable  to  reconcile  this  course  of 
proceeding  with  the  notion  that  the  property  was  considered  by 
any  of  these  parties  as  still  belonging  to  the  plaintiff  (the  father). 
If  indeed  the  profits  had  not  been  ascertained  and  divided  as 
above  mentioned,  there  might  have  been  some  possible  ground  for 
contending  that  whatever  was  done  as  to  this  property  during  the 
continuance  of  the  partnership  was  open  to  be  set  right  at  the 
determination  of  it ;  but  who  can  believe  that  these  parties  went 
on  during  so  long  a  period  dividing  profits  ascertained  and  settled 
(31)  De  0.  J.  ft  S.  102. 
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npon  the  footing  which  I  have  mentioned  with  any  such  view  as  ^^^' 
this  ?  the  appellant,  as  to  this  part  of  the  case,  relied  upon  the  Auson. 
provision  in  the  articles,  that  the  plaintifTs  capital  should  remain,  Auson. 
and  be  his  separate  property ;  but  even  giving  this  provision  the  innea  J. 
full  weight  which  was  attached  to  it  on  the  part  of  the  appellant, 
although  I  am  not  satisfied  that  so  much  weight  Ls  really  due  to 
it,  I  do  not  think  that  this  provision  alters  the  case  in  favour  of 
the  appellant,  for  the  question  here  is,  not  what  was  the  meaning 
of  the  articles,  but  whether  upon  the  facts  of  the  ca.se  it  ought 
not  to  be  considered  that  a  new  and  altered  agreement  was  come 
to  between  the  parties."  It  is  argued  that  the  plaintiff  is  not  to 
be  bound  by  this  rule  of  partnership  transactions,  because,  it  is 
said,  he  was  in  ignorance  of  the  fact  that  these  words  were  in  the 
deed.  Now,  does  he  really  himself  set  up  such  ignorance  ?  His 
evidence  upon  this  matter  is  as  follows :— "  I  have  seen  the  deed 
of  1880,  containing  the  clause  on  which  I  now  rely ;  I  executed 
that  deed,  but  I  do  not  remember  that  I  read  it  over  when  I 
executed  it ;  I  do  not  think  I  did ;  I  do  not  think  I  read  it  over 
till  the  beginning  of  1886,  say,  during  the  first  month  or  two  of 
that  year,  when  we  were  going  to  float  (the  concern)  into  a 
company;  I  think  it  was  Mr.  Peile  who  perused  it  and  drew  .my 
attention  to  it ;  as  far  as  my  memory  serves  me  that  was  the  first 
time  that  I  can  say  I  saw  all  its  contents.  By  his  Honour:  Q. 
Do  you  mean  that  up  to  that  time  you  did  not  know  of  any 
intention  on  the  part  of  your  father  to  pay  the  whole  of  the 
purchase  money  ?  A :  Yes ;  I  cannot  remember  any  such  expression 
on  the  part  of  my  father,  or  his  telling  me  the  contents  of  the 
deed.  ...  It  is  possible  that  my  father  may  have  told  me 
the  contents  of  the  deed  and  that  I  had  forgotten  them ;  I  have 
no  recollection  of  it  when  we  went  into  partnership;  I  can 
remember  no  conversation  with  my  father  about  the  deed ;  at  the 
present  moment  I  cannot  recall  whether  I  had  any  conversation 
with  him  about  the  deed ;  the  only  conversation  we  ever  had  was 
about  the  extension  of  the  partnership  for  another  five  yeara" 
In  cross-examination  he  repeats  the  above,  and  the  following 
appears : — "  Q.  No  conversation  about  this  part  of  the  deed  ?  A. 
I  had  a  conversation  with  him  about  extending  the  partnership. 
Q.  What  month  in  1886  was  your  attention  drawn  to  it  by  Mr. 
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^^^'  Peile  ?  A.  I  think  in  January.  Q.  And  yon  do  not  believe  tlui 
AusoN.  your  father  ever  told  you  of  that  particular  provision?  A 
AuBON.  I  have  no  recollection  of  such  a  thing.  Q.  And  yon  will 
Innea  J.  admit  that  it  came  upon  you  as  a  surprise  ?  A.  It  did."  This 
evidence  does  not,  in  my  opinion,  clearly  state  an  ignorance 
on  the  part  of  the  plaintiff  of  the  fact  that  the  words  were  in  Uie 
deed  ;  they  rather  seem  to  point  to  an  absence  of  any  idea,  in  his 
mind,  that  they  were  meant  to  bear  the  meaning  he  now  asks  the 
Court  to  give  them.  But  even  if  the  evidence  does  establish 
that  he  was  ignorant  that  the  words  were  in  the  deed,  I  think 
it  would  be  most  dangerous,  in  the  absence  of  any  suggestion  of 
fraud,  or  of  overreaching  or  imposition,  or  of  undue  influence,  or 
of  weakness  of  understanding — in  short,  of  any  of  those  circum- 
stances which  equity  recognises  as  a  ground  for  the  impeachment 
of  a  deed  by  a  party  to  it,  to  permit  that  party  to  set  up  that 
he  did  not  know  the  words  of  his  own  deed.  The  plaintiff 
was  of  full  age,  of  business  experience  and  capacity,  there  was  no 
suggestion  of  fraud  or  of  improper  conduct  of  any  kind  on  the 
part  of  those  with  whom  he  was  dealing,  he  had  ample  opportunity 
of  examining  the  deed  and  of  making  himself  acquainted  with  its 
contents,  and  there  is  the  positive  evidence  of  Mr.  Vivian,  uncon- 
tradicted by  the  plaintiff,  that  in  1883  the  deed  was  read  over  in  the 
presence  and  hearing  of  the  plaintiff.  It  has  been  contended  that 
the  rule  of  not  permitting  a  party  to  a  deed  to  deny  knowledge  of 
its  contents  is  confined  to  cases  where  the  deed  purports  to  impose 
an  obligation  upon  that  person,  and  that  the  rule  is  not  applicable 
where  the  deed  purports  to  confer  upon  him  a  benefit  That  may 
be  so  in  some  cases,  but  in  a  partnership  deed  such  as  this  and  in 
the  circumstances  of  this  case  I  think  the  rule  is  not  so  limited, 
and  that  it  does  extend  the  length  of  not  permitting  a  party 
to  the  deed  to  plead  ignorance  of  its  contents  by  way  of  escaping 
from  the  effect  upon  that  deed  of  his  own  subsequent  conduct  The 
cases  that  have  been  cited  of  Cooper  and  Phibbs  (32),  and  Danieli 
V.  Siridair  (33),  have  no  application  to  the  present  case.  They 
were  cases  of  mutual  mistake.  There  is  no  suggestion 
of  any  mistake  of  any  kind  on  the  part  of  the  testator. 
So  far  as  he  is  concerned,  with  the  exception  of  the  words 
(32)  L.B.  2  H.L.  149  (33)  6  App.  Cases  181 


VOL.  XL]  CASES  IN  EQUITY.  183 

in    the    deed    of    October,    1880,    there    is    nothing    in     the       ^^W- 
whole  history  of  the  case — embracing  the  period  antecedent  to     Almon. 
that  date  down  to  the  death  of  the  testator — upon  which  the  faintest     Auson. 
suggestion  can  be  based  that  he  intended  to  make  a  present  to     j^^j^g^  j^ 
the  plaintiff  of  the  75,000i.  and  interest,  which  represents  half  the 
liability  in  respect  to  the  purchase  of  Cononbar.    The  whole  course 
of   conduct  of  the  parties,  the  giving  of  the  joint  and  several 
promissory  notes,  the  terms  of  the  mortgage  deed  of  February, 
1881,  the  whole  keeping  of  the  accounts  of  the  partnership,  the ' 
continued  statement  of  its  large  indebtedness  to  the  testator  in 
his  individufiJ  capacity  throughout  the  years  when  he  and  the 
plaintiff  were  the  only  members  of  the  partnership ;  the  conver- 
sations of  the  father  with  the  plaintiff,  in  which  no  allusion  at  any 
time  was  ever  made  by  the  father  to  so  important  a  subject  (a  fact 
which  strikes,  as  it  could  not  fail  to  strike,  the  plaintiff  himself, 
and  make  him  doubt  that  his  father  ever  had  any  such  intention) ; 
and  lastly,  the  will  itself.    All  these  things  shew  conclusively 
that    either    Mr.    Alison,  sen.,  never    had  the    intention   now 
imputed  to  him,  or  that  if  he  had,  he  very  speedily  forgot 
or  changed  it,  and  if  his  obligation  is  put  as  high  as  a  binding 
undertaking,  it  is  difficult  to   acquit   him   of   an   intentional 
breach  of  his  promise.     Nor  do  I  think  that  there  is  any  ground 
for.  suggesting  mistake,  either  in  the  shape  of  ignorance  of  the 
contents  of  the  deed  or  in  the  shape  of  a  mistaken  view  of  his 
rights  imder  that  deed  by  the  plaintiff     I  do  not  impute  to  the 
plaintiff  any  want  of  veracity  in  his  statement  that  he  does  not 
remember  that  he  read  over  the  deed  of  October,  1880,  when  he 
executed  it ;    that  he  does  not  think  he  did — and  that,  so  far  as 
his  memory  serves  him,  the  first  time  he  saw  all  its  contents  was 
when  Mr.  Peile  perused  it,  and  drew  his  special  attention  to  the 
words  on  which  the  present  claim  is  founded.     And  there  can  be 
no  doubt  that  the  plaintiff  is  speaking  with  absolute  truthfulness 
when  he  says,  in  answer  to  the  learned  Judge,  that  up  to  that 
time  he  did  not  know  of  any  intention  on  the  part  of  his  father 
to  pay  the  whole  of  the  purchase  money.    I  do  not  think  his 
father  ever  had  any  such  intention  in  the  sense  of  exonerating  the 
plaintiff  from  liability  for  his  share  of  the  purchase  money.    The 
plaintiff  in  my  opinion  took  a  correct  view  of  his  position  and  of 
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^^^'  his  rights  until  it  was  unhappily  suggested  to  him  in  1886  that 
Alison,  the  words  upon  which  he  relied  had  the  operation,  for  which  he 
AusoH.  now  contends.  Taking  the  view  which  I  do  take  of  this  case,  I 
Innes  J.  do  not  attach .  any  weight  to  the  repetition  in  one  of  ike  recitals 
in  the  deed  of  1st  July,  1883,  under  which  Mr.  Vivian  became  a 
partner,  of  the  words  "  the  full  price  for  which  he  was  to  pay," 
which  is,  we  are  given  to  understand,  the  circumstance  up<Hi 
which  reliance  is  said  to  be  placed  by  the  plaintiff  as  the 
"  confirmation  "  set  up  by  the  fourth  ground  of  appeal.  As  to  the 
fifth  ground  of  appeal,  the  alleged  error  of  his  Honour  in  rejecting 
the  evidence  of  Mr.  Parry  Long  and  other  witnesses  to  prove  the 
intention  of  the  testator  at  the  time  of  his  executing  the  deed  of 
October,  1880,  it  appears,  on  reference  to  the  notes,  that  the  only 
evidence  so  rejected  was  evidence  of  verbal  statements,  said  to 
have  been  made  by  the  testator  before  or  at  the  time  of  his 
executing  the  deed,  and  I  am  clearly  of  opinion  that  his  Honour 
was  right  in  rejecting  such  evidence.  In  the  result,  then,  I  am 
of  opinion  that  the  deed  of  October  29, 1880,  does  not  contain  a 
covenant  to  indemnify  the  plaintiff  from  his  share  as  a  partner  in 
the  payment  of  the  purchase  money  of  Canonbar.  For  myself,  1 
incline  to  the  opinion  that  having  regard  to  the  framing  of  the 
deed  and  its  whole  scope,  the  intention  on  the  port  of  die  elder 
Mr.  Alison  to  be  gathered  from  the  deed  was  merely  to  bring  the 
newly-acquired  properties  of  Canonbar  and  James  Alison's  share 
in  the  partnership  into  the  partnership  as  a  purchase  by  the 
partnership  without  any  premiimi  being  required  from  the  plaintiff, 
and  not  as  a  gift  by  one  partner  to  the  other  partner  of  his  share 
of  the  purchase  money  of  those  newly-acquired  properties.  If  I 
am  mistaken  in  that  construction  of  the  deed,  and  if  the  words 
upon  which  the  plaintiff  relies,  taken  with  the  context,  are 
ambiguous,  I  am  of  opinion  that  the  plaintiff  and  the  testator 
have  put  their  own  construction  on  the  words,  and  the  plaintiff 
is  now  bound  by  that  construction.  Again,  if  I  am  wrong  in  my 
construction  of  the  deed  and  if,  free  from  all  ambiguity,  the  deed 
does  contain  a  covenant  to  indemnify  the  plaintiff,  I  think  that 
by  the  course  of  conduct  the  plaintiff  and  the  testator  have, 
within  the  rule  of  which  PiUiTig  v.  Pilling  is  an  illustration, 
mutually  abandoned  the  articles  of  partnership  and  substitated 
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a  new  agreement.    So  that,  qudcumqvs  vid,  I  arrive  at  the  ^^^- 

conclusion  that  the  plaintiff  has  not  made  out  his  case  for  the  Alison. 

relief  which  he  CLsks,  and  that  this  appeal  should  be  dismissed  Auson. 

with  costs.    His  Honour  added  t^at  he  had  been  authorised  by  /mie«  J. 
Mr.  Justice  Foster  to  say  that  he  entirely  concurred  in  the  above 
judgment. 

Stephen,  J.  I  concur  in  the  remarks  made  by  his  Honour 
upon  the  deed  of  29th  October,  1880,  and  in  his  opinion  that  the 
words  in  the  recital,  "  the  full  price  for  which  he,  the  said  William 
Alison  the  elder,  is  to  pay,"  do  not  amount  to  a  covenant.  On 
this  point  I  only  desire  to  refer  to  what  is  said  by  the  Vice- 
CfianceUor  in  Iven  v.  Elwea  (33),  to  be  a  "plain,  intelligible, 
sensible,  and  settled  rule,"  which  he  lays  down  in  these  words : — 
"Whereas  you  never  ought  to  imply  a  covenant  against  the 
intention  of  the  parties,  so  it  goes  further,  and  you  ought  not  to 
imply  an  agreement,  unless  in  the  fair  and  honest  construction  of 
the  deed  it  appears  that  it  was  the  intention  of  the  parties,  or 
unless  it  is  absolutely  necessary  to  imply  it ;  and  when  it  is 
stated  that  you  ought  not  to  imply  a  covenant  unless  it  is 
necessary,  that  must  be  taken  to  mean  when  it  is  necessary  in  * 
order  to  carry  into  effect  the  intention  of  the  parties  that  it  should 
be  implied ;  and  that  means  not  the  intention  of  the  parties  merely 
that  payment  should  be  made,  but  their  intention  that  the  deed 
should  operate  by  way  of  agreement  to  pay."  Now,  whatever 
the  words  under  discussion  may  mean,  they  do  not  appear  to  me, 
regarding  the  whole  scope  of  the  deed,  to  express  an  imderstanding 
between  the  parties  that  the  father  should  incur  a  legal  obligation 
to  the  son.  The  recitals  form  a  narrative  of  antecedent 
transactions,  and  none  appear  to  embrace  or  refer  to  any 
terms  of  agreement  between  the  parties.  There  is  no 
such  recital  as  that  which  was  held  to  be  a  covenant  in  Graves 
V.  White  (34),  the  strongest  case  perhaps  in  favour  of  the  plaintiff. 
There  the  recital  contained  at  once  the  obligation  of  the 
defendant  to  pay,  and  the  covenant  of  the  plaintiff,  for  which 
it  was  the  consideration.  In  other  cases  cited  by  the  plaintiff 
the  covenant  was  in  the  reddendum.  But  supposing  it  be  a 
(33)  3  Dr.  p.  25  at  p.  34.  (34)  Freein.  Ch.  57. 
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covenant,  it  appears  to  me  that  we  caimot  carry  it  fortJier 
than  a  covenant  to  pay  Brown,  and  this  would  not  be  incon- 
sistent with  an*  agreement  between  the  father  and  the  son  that 
inter  se  they  should  be  equally  responsible.  As  far  as  we  can 
judge  from  the  payment  of  the  40,0002.  by  the  partnership  in 
June,  1880,  in  repayment  of  the  father's  advance,  and  from  the 
son's  own  testimony,  this  was  the  understanding  when  the 
supposed  covenant  was  entered  into.  If  we  may  aid  our  inter- 
pretation by  the  then  surrounding  circumstances,  this  is  the 
construction  that  we  should  fairly,  I  think,  give  to  it  We  are 
asked  to  say  that  they  express  the  intention  of  the  father  in 
October,  1880,  to  put  himself  under  a  legcJ  obligation  to  his 
son,  having  the  effect  of  indemnifying  him  in  respect  of  his 
share  of  the  previous  payment  in  June,  and  in  respect  of  his 
liability  on  bills  given  subsequently  in  February,  1881 
(antedated  to  May,  1880),  when  the  mortgage,  reciting  that  the 
son  was  joint  purchaser  with  his  father,  was  executed  for  the 
balance  of  the  purchase-money.  This  question  I  need  not 
consider,  but  one  cannot  help  remarking  how  contrary  it  would 
appear  to  be  to  the  son's  understanding  from  the  very  first  until 
after  Peile's  discovery.  If  we  are  wrong  in  holding  that  there 
was  no  covenant,  and  it  is  such  an  one  as  is  contended  for  by 
the  plaintiff,  then  arises  the  question  a.s  to  the  effect  of  the 
subsequent  conduct  of  the  parties.  But  upon  this  I  do  not  feel 
it  incumbent  upon  me  to  offer  an  opinion.  I  agree  with  his 
Honour  as  to  the  rejection  of  evidence. 


Appeal  dismissed  with  costs. 
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Ehc  parU  BELLAMY.  1890. 


SetOed  Estates  Act  (50  Vic.  No.  20),  ss.  13,  20,  ^A-^Petitum  for  sale  by  tenant       j^  g 
for  l\ft — Opposition  by  advJU  remaindermen — Interest  of  infant  remaindermen. 

On  petition  for  leave  to  sell  under  the  Settled  Estates  Act  the  Court  will  consider 
the  interest  of  all  parties  concerned^  especially  of  infants,  and  will  not  necessarily 
refuse  the  petition  because  a  number  of  those  interested  are  opposed  to  it. 

Petition  for  power  to  s^U  under  the  Settled  Estates  Act,  The 
facts  appear  in  the  judgment. 

Lingen  and  Mv/rray  for  the  petitioner. 

Walker  for  the  adult  remaindermen. 

L.  Oilmen  for  the  guardian  of  the  infants. 

Cur.  adv.  vvZt. 
On  Aug.  5,  Aug.  5. 

Manning,  J.  This  is  a  petition  under  the  Settled  Estates  Act  by 
James  Bellamy  as  tenant  for  life  for  the  sale  of  certain  lands  settled 
by  the  will  of  his  father.  The  lands  were  settled  upon  James 
Bellamy  for  life,  with  remainder  to  such  of  his  children  as  might 
survive  him  and  attain  the  age  of  21  years,  but  with  a  substitu- 
tionary clause  in  favour  of  the  issue  of  children  who  should 
survive  the  life  tenant,  but  die  under  21.  The  lands  consisted  of 
240  acres  near  Thornleigh,  in  the  county  of  Cumberland,  and  close 
to  the  Pennant  Hills  railway  station,  on  the  northern  railway 
line,  of  which  10  acres  only  were  cleared  and  partly  planted  with 
fruit  trees,  from  which  an  outside  income  of  501.  was  derivable 
at  the  present  time,  while  the  selling  value  was  assessed  at  from 
7000Z.  to  10,000^.  James  Bellamy  had  17  children,  eight  by  his 
first  wife — all  of  whom  were  of  age,  except  one — ^and  nine  by  his 
present  wife,  of  whom  the  eldest  was  14  and  the  youngest  three 
months,  all  of  whom  had  a  contingent  beneficial  interest  in  the 
property.  Of  these,  all  of  the  first  family  opposed  the  appli- 
cation on  the  ground  that  the  land   was   likely  to    increase 
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1890.       considerably  iu  value.     The  guardian  for  the  infant  children 
Bx  parte     fij^^j  |^  consent  in  writing  to  the  application,  and-  put  on  record 


JIfamning  J. 


in  an  affidavit  his  reasons  therefor,  but  at  the  hearing  his 
counsel  simply  submitted  to  the  judgment  of  the  Court  The 
reasons  submitted  in  favour  of  the  application  are  that  the 
tenant  for  life  has  no  means  of  improving  the  land  so  as  to  obti^ 
a  larger  income  therefrom,  upon  which  alone  he  has  to  depend  for 
the  support  of  himself,  his  wife,  and  infant  children,  and  that  a 
sale  would  provide  an  income  which  would  enable  him  not  only 
to  have  some  personal  enjoyment  of  his  patrimony,  but  to 
adequately  clothe,  feed,  and  educate  his  younger  children,  as  well 
as  assist  any  who  might  be  in  need.  From  the  above  facts,  it  is 
abundantly  clear  that  a  sale  at  the  present  time  would  be  enor- 
mously in  the  ipterest  of  the  tenant  for  life,  and  very  greatly  in 
that  of  the  infant  contingent  remaindermen ;  but,  as  it  is  impossible 
to  deal  with  the  property  under  section  25  by  saving  the  rights 
of  refusing  respondents,  it  became  necessary  to  see  whether  the 
Court  has  power  to  make  this  order  in  the  face  of  the  opposition 
of  practically  one-half  of  the  contingent  remaindermea  The 
object  of  this  very  salutary  Act  was  to  do  away  with  the  necessity 
of  application  to  Parliament  to  obtain  a  power  of  leasing  or 
selling  lands  which,  owing  to  the  carelessness,  folly,  or  want  of 
foresight  of  a  testator,  were  locked  up,  to  the  detriment  generally 
of  those  beneficially  entitled,  and  for  that  purpose  power  is  given 
to  the  Court  by  section  13  to  make  an  order  for  sale  if  it  should 
"  deem  it  proper  and  consistent  with  a  due  regard  for  the  interests 
of  all  parties  entitled."  This  section  in  the  early  English  Act  of 
1856,  which  on  its  face  gives  a  full  discretion  to  the  Court,  was 
much  cut  down  by  the  requirements  of  what  is  section  20  of  our 
Act ;  and  to  cure  this  the  provision  which  appears  in  our  2ith 
section  was  subsequently  made,  and  at  a  later  period  still  further 
freedom  was  given  by  means  of  the  provisions  contained  in  sections 
21,  22,  and  23.  In  the  year  1875,  Jesad,  &LR,  in  Taylor  v.  Taylor 
(I),  gave  as  an  obiter  dictv/m  his  view  as  to  the  manner  in  whidi 
the  judicial  discretion  was  to  be  exercised,  especially  with  reference 
to  section  24 ;  and,  if  I  am  bound  to  follow  him,  I  moat,  of 
course,  refuse  this  application,  because  I  cannot  say  here  that  the 

(1)  1  Ch.  D.  426. 
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opposition  comes  from  "  comparatively  unimportant  persons — thai  ^^^* 
is  to  say,  unimportant  as  regards  value  or  interest  in  the  estate."  Exparu 
But  the  Court  of  Appeal  (2)  by  no  means  adopts  that  view,and,  while 
upholding  the  decision,  says  that  the  opposition  in  that  case  was  "^'•••v  •'• 
"an  opposition  to  which  the  Master  of  the  BoUs  was  quite  right  in 
giving  overwhelming  weight"  No  doubt,  they  also  say,  that  the 
Master  of  the  BoUs  was  right  in  saying  that  it  was  not  intended  by 
the  Act  that  any  person's  right  should  be  interfered  with,  but  that 
must  be  taken  with  reference  to  the  circumstances  of  the  par- 
ticular case,  or  in  a  very  qualified  sense,  or  it  might  be  used  as 
an  argument  that  the  Court  could  in  no  case  act  where  a  bene- 
ficiary was  a  dissenting  party.  To  my  mind  the  learned  M.R. 
in  his  obiter  dictv/m  has  sacrificed  the  true  construction  to  a 
phrase,  and  the  Act  appears  to  me  to  provide  no  more  than  a 
Court  would  be  likely  to  require  upon  an  application  under 
sea  13,  if  that  section  stood  alone,  i.e.,  that  all  persons  beneficially 
interested  should  be  served,  or  at  all  events  that  all  interests  should 
be  sufiiciently  represented ;  and  this  being  done,  it  remains  for  the 
Court  to  decide  whether  the  application  is  a  proper  one,  con- 
sistently with  a  due  regard  for  the  interests  of  all  parties  con- 
cerned. I  do  not  think  that  the  Court  would  or  should  make 
an  order  which  would  virtually  affect  the  interests  of  any  one 
person  immediately  interested,  but  I  do  not  see  how  any 
hard  and  fast  line  of  construction  can  be  laid  down.  In 
each  case,  while  giving  due  weight  to  the  expressed  wish 
of  dissentients,  the  Court  must  duly  consider  the  quality 
and  quantity  of  their  estates  or  interests,  and  also  the 
reasons  assigned  for  their  dissent ;  and  if  it  is  found  that  their 
interests  are  not  seriously  injured,  and  that  the  advantages  to 
the  others  unmistakably  outweigh  the  possible  loss  to  them,  I 
cannot  but  think  that  the  order  ought  to  be  made,  and  that  it 
DBver  was  intended  that  the  Court  should  be  a  mere  machine  to 
calculate  number  and  value  among  the  parties  interested.  Here 
the  opposition  is  offered  by  persons  who  may  never  take  any 
interest  at  all,  and  the  quantity  of  whose  interest  cannot  be 
accurately  ascertained  certainly  for  21  years,  and  possibly  may  I 
say,  probably  not  for  a  great  many  more  years,  and  solely  on  the 

(2)  3  Ch.  D.  145. 
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^89Q'  ground  that  in  the  future  a  higher  price  may  be  obtained  on  sala 
Ex  paru  Of  course  in  a  young  country  due  regard  must  be  had  for  a 
possible  "  unearned  increment/'  but  as  against  these  is  the  more 
aimvng  .  ^j^^^  possibility  of  land  having  to  bear  its  share  of  taxation,  and 
this  whether  value  increases  or  not  On  the  other  side,  there  is 
the  manifest  immediate  benefit  to  the  tenant  for  life,  and  another 
consideration  to  which  a  Court  of  equity  always  pays  tbe 
highest  regard — i.6.,  the  means  of  providing  proper  maintenance 
and  education  for  children  of  tender  years,  and  for  the  dissen- 
tients there  is  the  certainty  of  getting  absolutely,  on  the  death  of 
the  tenant  for  life,  their  minimum  share  at  cJl  events  of  Uieir 
patrimony  which  may,  imder  s.  29  sub-s.  6,  be  made  part  of  the 
order.  Having,  therefore,  a  due  regard  for  the  interests  of  all, 
I  think  the  application  for  an  immediate  sale  a  proper  one,  but 
the  sale  must  be  by  the  Court,  and  the  proceeds,  after  payment 
of  all  costs,  charges,  and  expenses,  including  the  costs  of  all 
parties  hereto  as  between  solicitor  and  client,  must  be  invested  in 
terms  of  a  29,  on  which  point,  however,  the  minutes  can  be  spoken 
to  at  any  time. 


Solicitors  for  the  petitioner :  Fisher,  Ralfe  is  Salwey, 
Solicitors  for  the  adult  respondents :  Laurence  is  Rich. 
Solicitors  for  Tudor  Bellamy :  Street  &  Pater^m, 
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BTARTIK  V.  PTE.  1890. 

PracUee-^SuU  by  hnuband  and  wi/e^Hext  friend^  fftuband  eo-plabuiff. 


A  married  woman,  who  institates  proceedings  with  regard  to  her  separate 
estate,  must  sue  by  her  next  friend ;  if  the  husband  has  an  interest  in  the  separate 
estate,  he  may  be  joined  as  co-plaintiff,  if  not  he  must  be  made  a  defendant. 

Bt  an  indenture  dated  January  27th,  1870,  Mary  Elizabeth 
Startin  conveyed  certain  lands  (to  which  she  was  entitled  under 
the  will  of  her  grandfather)  to  trustees  upon  trust  for  herself  for 
life  for  her  sole  and  separate  use  without  power  of  anticipation, 
and  after  her  death  to  her  husband  for  life,  with  remainder  to 
their  children.  This  was  a  suit  by  her  and  her  husband,  as 
co-plaintiff,  against  the  trustees  of  the  settlement  for  alleged 
breaches  of  trust. 

A.  H.  Svmpson  for  the  plaintiffa 

lAngen,  Walker,  and  L.  Owen  for  different  sets  of  defendants. 
This  is  the  husband's  suit,  and  must  be  dismissed,  as  the  relief 
prayed  cannot  be  granted  in  a  suit  by  him. 

A,  H.  Simpson  asked  for  leave  to  amend  by  adding  a  next 
friend,  the  husband  remaining  co-plaintiff. 

Lmgen.  If  the  amendment  is  allowed,  the  husband  must  be 
made  a  defendant. 

The  following  authorities  were  referred  to : — Davis  v.  Provi  (1), 
MeddowcToft  v.  Gampbdl  (2),  Beardmore  v.  Oregory  (3),  Roberts 
V.  Evans  (4). 

Owen,  J.  The  principle  which  underlies  all  the  cases  cited, 
except  Beardmore  v.  Oregory,  is  that  if  the  husband  has  an 
interest  in  the  property  which  is  the  subject  matter  of  the  suit, 
apart  from  and  independently  of  the  wife's  separate  estate,  he 

(1)  17  Beav.  288.  (3)  2  H.  ft  M.  491. 

(2)  13  Beav.  184.  (4)  7  Oh.  D.  830. 


September  4. 
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1^^'  may  be  joined  as  co-plaintiff;  where  he  has  no  such  interest  he 
Staettn     must  be  made  a  defendant.      Thus  in  Davis  v.  Provi  (1)  and 

Pyb.  Meddowcroft  v.  CampbeU  (2)  the  Court  allowed  the  husband  to 
'  C  J  Ea  ^^  added  as  co-plaintiff,  for  in  both  cases  the  husband  had  an 
interest  independently  of  the  wife's  separate  estate.  Page-Wood, 
V.O.,  in  Beardmore  v.  Gregory  (3),  expresses  an  opinion  that  a 
husband  may  be  added  as  a  co-plaintiff  in  all  cases  where  he  has 
no  interest  adverse  to  the  wife  ;  but  I  am  more  inclined  to  adopt 
the  view  of  Fry,  J.,  in  Roberts  v.  Evans  (4),  who  says  (at 
p.  832) :  "  My  itnpression  is  that  the  husband  was  always  treated 
as  having  an  interest  adverse  to  the  wife  when  she  claimed 
property  as  being  given  to  her  separate  use,  as  he  might  deny  the 
separate  use."  In  that  case  he  followed  what  he  stated  to  be  the 
well-settled  practice  of  the  Court  of  Chancery,  that  "  when  a 
married  woman  institutes  proceedings  to  recover  property  settled 
to  her  separate  use,  in  which  her  husband  has  no  interest,  she  most 
sue  by  a  next  friend,  making  her  husband  a  defendant"  In  this 
case  the  husband  has  a  life-estate  in  the  subject  matter  of  the  suit ; 
and  I  think,  therefore,  that  he  may  remain  a  co-plaintiff,  the 
claim  being  amended  by  making  Mrs.  Startin  sue  by  her  next 
friend,  leave  being  reserved  to  the  defendants  to  amend,  or  if 
necessary,  to  file  fresh  defences.  The  costs  of  and  occasioned 
by  the  amendment  must  be  paid  by  Mrs.  Startin,  as  a  condition 
precedent  to  the  amendment 

Solicitors  for  plaintiff:  Macnamara  &  Nathan. 
Solicitors  for  defendants  :  Banks-Smith;  Spain  &  Moore, 
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LONDON  CHARTERED  BANK  OP  AUSTRALLA.  v,  FISCHER.  18^- 


August  4. 
Bm  of  8cde  —  Assignment  of  "book  and  business  debts** — Book  debts  creaied      p  y  « 
svbseguent  to  bill  of  tale— Books  contaiiiing  entry  of  stLch  debts— Injunction        '  '  ^' 
to  the  hearing. 

A  bill  of  sale  contained  an  assignment  of  all  the  stock-in-trade,  plant,  chattels, 
&c.,  of  the  grantor,  a  general  merchant,  and  also  '*all  other  the  chattels  and 
effects,  matters  and  things  which  at  any  time  during  the  continaance  of  this 
security"  should  be  brought  upon  the  grantor's  premises  or  be  used  in  connection 
with  his  business,  and  all  the  contracts,  book  and  business  debts  of  the  grantor  in 
connection  with  the  said  business.  There  was  also  a  provision  that  the  grantor 
should  keep  up  the  stock-in-trade. 

Held,  on  motion  for  interlooutory  injunction,  that  book  debts  created  subsequent 
to  the  bill  of  sale  were  included  and  also  the  books  in  which  the  debts  were 
entered. 


An  indenture  of  June  29th,  1889,  made  between  the  plaintiffs, 
therein  called  the  bank,  and  the  defendant,  therein  called  the 
mortgagor,  after  reciting  that  the  defendant  was  possessed  of,  or 
otherwise  well  entitled  to,  the  machinery,  &a,  thereinafter  assigned 
upon  two  messuages  or  tenements  in  the  occupation  of  the 
mortgagor,  and  that  the  bank  had  made  considerable  advances  to 
the  mortgagor,  witnessed  that  in  consideration  of  advances  already- 
made,  or  thereafter  to  be  made,  the  defendant  did  thereby 
"  bargain,  sell,  assign,  transfer  and  set  over  unto  the  bank  and 
their  assigns  all  and  singular  the  fixed  machinery,  engines,  erections, 
fixtures,  stock-in-trade,  plant,  chattels,  apparatus,  goods,  effects 
and  property,  matters  and  things  whatsoever,  and  now  standing 
in  or  upon  the  said  messuages  or  tenements  or  elsewhere  or 
otherwise  used  or  employed  by  the  mortgagor  in  or  about  or  in 
connection  with  the  said  business  more  particularly  described  in 
the  schedule  hereunder  written,  and  all  the  stock-in-trade,  goods, 
chattels,  and  effects  of  the  mortgagor  which  may  be  in  course  of 
transmission  to  or  may  belong  to  the  mortgagor,  and  whether 
ashore  or  afloat,  and  also  all  other  the  chattels  and  effects,  matters 
and  things  which  at  any  time  during  the  continuance  of  this 
security  may  be  brought  by  the  mortgagor  into  or  upon  the  said 

N.S.W.R.,  VoL  XI.,  Eq.  M 
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^^^-       messuages  or  tenements  or  used  in  or  about  or  in  connection  with 

London      yuch  business  as  aforesaid  (either  in  addition  to  or  in  substitution 

Bank  of     for  all  or  any  of  the  chattels  and  premises  hereinbefore  described 

^^         and  mentioned),  all  of  which  it  is  hereby  expressly  agreed  shall 

FiscHBB,     Y)Q  deemed  to  be  included  in  this  security  and  be  hereby  assigned, 

and  all  the  right,  title,  interest,  property,  benefit,  matters  and 

things  hereby  assigned  or  herein  comprised  or  intended  so  to  be 

and  every  or  any  of  them  respectively,  and  all  the  contracts, 

book  and  business  debts  of  the  mortgagor  in  connection  with  the 

said  business."     It  was  further  provided  that  the  bank  might 

enter  into  possession  at  any  time,  whether  demand  for  payment 

had  or  had  not  been  made, "  during  the  continuance  of  this  security 

at  all  times,  and  the  mortgagor  covenants  to  keep  up  the  total 

value  of  the  property  and  effects  for  the  time  being  comprised  in 

or  subject  to  the  security  of  its  present  value  at  the  least"    There 

was  also  a  covenant  by  the  mortgagor  to  insure ;   the  schedule 

contained  no  reference  to  the  books  or  book  debts. 

The  plaintiffs  applied  to  continue  to  the  hearing  an  injunction 
restraining  the  defendant  from  receiving  payment  of  any  book 
debts  created  since  the  date  of  the  bill  of  sale  and  from  alienating 
or  otherwise  disposing  of  the  books  of  his  business  as  general 
merchant 

Salomona,  Q.C.,  and  A.  H.  Simpson  for  the  plaintiflb.  Browne 
V.  Fryer  (I)  is  relied  upon  by  the  defendant,  but  is  really  not  in 
point.  In  that  case  there  was  no  provision  for  interest,  but  there 
was  a  provision  that  the  mortgagor  should  allow  the  mortgagee 
half  the  profits  of  the  business,  which  was  to  be  carried  on  by 
the  mortgagor,  and  there  was'  no  assignment  of  debts,  because  if 
there  had  been  the  mortgagee  would  then  have  been  a  partner, 
which  is  just  what  the  parties  wished  to  avoid ;  here  there  is  no 
provision  as  to  division  of  profits  or  carrying  on  the  business,  and 
there  is  an  assignment  of  debts.  Suppose  the  defendant  sold  the 
goods  and  allowed  the  price  to  remain  as  a  book  debt  instead  of 
buying  goods  in  place  of  those  sold,  we  should  lose  the  whole  of 
the  proceeds.  The  fact  that  the  book  debts  are  not  mentioned  in 
the  schedule  shews  that  future  debts  passed,  because  if  only  the 

(1)  46  L.T.  N.S.  636. 
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existing  debts  were  included  they  could  be  mentioned,  whereas  of       1890. 

course  future  debts  could  not.     Suppose  we  took  possession  and     London 

Chartered 
found  money  in  the  till,  the  proceeds  of  the  sale  of  some  of  the     Bank  of 

goods,  surely  we  could  keep  the  money.     Bacon,  V.C.,  in  Browne     ^^"^^^^^ 

V.  Fryer  (2),  decided  the  case  on  general  principles ;  the  Court  of     ^P^^scher. 

Appeal  overruled  him  on  the  express  provisions  of  the  deed,  which 

was  not  merely  a  mortgage  deed,  but  also  an  instrument  regulating 

the  mode  in  which  the  business  was  to  be  carried  on.     The  words 

"in  connection  with  the   said  business,"  are    the  only  words 

qualifying  the  expression  "book  debts."  The  books  also  pass  both 

because  there  are  words  which  will  carry  them  and  because  the 

assignment  of  the   debts   would  be  useless   without  them,  as 

without  the  books  we  could  not  sue. 

Walker  and  Davies  for  the  defendant.  The  ratio  decidendi  of 
Brovme  v.  Fryer  was  that  the  mortgagor  was  to  carry  on  the 
business,  and  the  Court  held  that  consequently  there  was  an 
implied  provision  that  he  should  have  the  proceeds  of  the  sales 
and  the  book  debts  subsequent  to  the  date  of  the  bill  of  sale. 
Here  too  the  mortgagor  is  to  carry  on  the  business,  and  conse- 
quently the  same  result  must  follow.  The  goods  pass  to  the 
mortgagee,  but  if  they  are  sold  the  proceeds,  until  seizure,  go  to 
the  mortgagor,  whether  they  take  the  form  of  book  debts  or  are 
paid  up  in  cash.  After  seizure  of  course  the  mortgagor  can  only 
sell  as  agent  of  the  mortgagee.  Could  it  be  contended  that  the 
mortgagee  could  come  round  every  evening  and  appropriate  the 
proceeds  of  sales  made  during  the  day  ? 

[Owen,  J.  If  the  business  is  to  be  carried  on,  must  not  the 
debts  "  in  connection  with  the  said  business"  mean  future  debts?] 

They  may  just  as  well  mean  only  present  debts.  Future  debts 
are  not  specifically  mentioned,  and  therefore  do  not  pass.  In  re 
New  Clydach  Sheet  and  Bar  Iron  Company  (3),  Oreenbi/rt  v. 
Smee  (4),  Olohe  Newspaper  Co.  (6),  Tailby  v.  Offijcial  Receiver  (6). 
As  to  the  books,  there  are  no  words  sufficient  to  pass  them,  nor 

(2)  45  L.T.  N.S.  621.  (6)  9  N.S.W.L.R.  Eq.  29. 

(3)  6  Eq.  614.  (6)  13  Ap.  C&.  523. 


(4)  36  L.T.N.S.  168. 
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^^^-  do  they  pass  fi-om  the  nature  of  the  transaction.     The  plftmtifl& 

London  qj^  Qjjy  entitled  to  information  to  the  extent  of  their  charge, 

Bank  of  and  we  are  ready  to  allow  them  inspection  of  the  books  to  the 

V.  extent  of  the  existing  debts. 


FiSGHXR. 


Salomons,  in  reply. 

Owen,  J.  This  is  an  interlocutory  application  to  continue  an 
injunction,  which  I  granted  two  days  ago,  restraining  the 
defendant  from  receiving  payment  of  any  book  debts  created 
since  the  date  of  the  bill  of  sale.  It  is  not  necessary  for  me  at  this 
stage  to  decide  absolutely,  as  I  should  have  to  do  at  the  hearing, 
whether  under  this  indenture  future  book  debts  do  or  do  not  pass, 
but  as  I  view  the  case  at  present  I  am  quite  dear  that  they  do, 
although  of  course  at  the  hearing  fresh  argirinents  may  be  pat 
before  me  and  fresh  cases  cited  which  may  induce  me  to  form  a 
different  opinion.  The  bill  of  sale  is  an  immediate  assignment  to 
the  plaintiffs  by  the  defendant  of  all ''  the  fixed  machinery,  engines, 
erections,  fixtures,  stock-in-trade,"  &c.,  more  particularly  described 
in  the  schedule,  and  all  the  stock-in-trade,  plant,  chattels,  &c,  of 
the  mortgagor  "  which  may  be  in  course  of  transmission  to  or  may 
belong  to  the  mortgagor,  and  also  all  other  the  chattels  and 
effects,  matters  and  things  which  at  any  time  during  the  con- 
tinuance of  this  security  may  be  brought  by  the  mortgagor  into 
or  upon  the  said  messuages  or  tenements  or  used  in  or  about  or 
in  connection  with  such  business  as  aforesaid  (either  in  addition 
to  or  substitution  for  all  or  any  of  the  chattels  and  premises 
hereinbefore  described  or  mentioned)  .  .  .  and  all  the 
contracts,  book  and  business  debts  of  the  mortgagor  in  connection 
with  the  said  business."  It  appears  to  me  that  these  words  are 
sufficient  to  cover  book  debts  which  have  been  created  subsequent 
to  the  bill  of  sale,  and  which,  therefore,  represent  the  goods  which 
are  assigned  to  the  bank  by  the  bill  of  sale.  The  deed  contains  a 
provision  that  the  mortgagor  is  to  keep  up  the  stock-in-trade;  if 
he  spends  the  moneys  received  as  proceeds  of  the  sale  of  goods 
in  the  purchase  of  other  goods  to  supply  their  place,  those  oth« 
goods  would  pass  under  the  deed,  and  if  he  does  not 
choose    to    do    that,    but    allows    the  money   due    to  remain 
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as    book    debts,    I     cannot    see    how    it    can    be     contended       ^39a 
that  those  book  debts  do  not  pass  also.     Asrain,  there  are  two   ^London 
ways  of  looking  at  this  assignment — the  mortgagor  is  to  carry     Bank  of 
on  the  business  until  the  mortgagee  takes  possession  either  as      ^s*^^^^^*^ 
agent  for  the  mortgagee  or  on  his  own  account,  and  whichever    Fischbr. 
view  is  taken  it  appears  to  me  that  the  book  debts  must  pass  to     C.J.  £q. 
the  bank.    If  he  carries  on  the  business  as  agent,  there  can  be 
no  doubt  that  the  proceeds  of  aJl  the  sales  belong  to  his  principal, 
the  mortgagee ;  if  he  is  to  cany  it  on  on  his  own  account,  the 
words  "  the  said  business,"  in  my  opinion,  include  the  business 
carried  on  after  the  execution  of  the  bill  of  sale. 

The  case  of  Browne  v.  Fryer  (1)  throws  considerable  light  upon 
the  view  which  the  Court  takes  of  assignments  of  this  kind.  In 
that  ease  the  decision  of  the  Court  turned  on  the  question  whether 
the  mortgagor  was  carrying  on  the  business  as  agent  for  the 
mortgagee  or  on  his  own  account,  and  it  was  held  that  the  deed 
contemplated  that  the  mortgagor  should  carry  on  the  business 
for  his  own  benefit ;  in  fact,  the  deed  was  not  so  much  a  mort- 
gage deed  as  an  arrangement  between  the  parties  as  to  the 
manner  in  which  the  business  was  to  be  carried  on,  for  the  mort- 
gagee, besides  being  interested  in  the  business  as  a  security,  was 
to  receive  half  the  profits  in  lieu  of  interest.  The  Master  of  the 
Bolls  says :  "  It  means  this,  that  Hart  is  to  carry  on  the  business 
on  his  own  account,  that  he  is  to  buy  and  sell,  and,  if  he 
sells,  the  profits  of  the  business  are  to  belong  to  him.  He 
is  only  to  account  to  Bayly  for  a  sum  equal  to  half  the 
profits.  It  would  not  have  suited  Mr,  Bayly  to  have  allowed 
Hart  to  carry  on  the  business  for  him,  because  that  would  have 
made  Mr.  Bayly  liable  to  the  creditors,  which  he  wished  to  avoid. 
The  whole  theory  of  the  deed  is  consistent  with  its  language, 
which  is  that  the  business  is  Hart  s  and  not  Bayly's.  That  being 
so,  assuming  the  goods  to  be  the  goods  of  Bayly,  he  has  allowed 
Hart  to  sell  them  for  his  own  profit,  and  of  course  the  proceeds 
belong  to  Hart.  Until  Mr.  Bayly  takes  possession  he  cannot 
interfere,  and  when  he  takes  possession  those  goods  are  already 
sold,  therefore  he  cannot  take  possession  of  them ;  they  are  in 
the  hands  of  the  purchaser.  It  appears  to  me,  if  there  is  nothing 
else  in  the  deed  giving  Bayly  a  right  to  the  debts,  the  debts 
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^^^-  belong  to  Haxt,"  And  Holher,  L.J.,  takes  the  same  view,  and 
London  draws  the  same  distinction  between  the  mortgagor  selling  on  his 
Bank  of     own  account  and  selling  as  agent  of  the  mortgagee. 

I,.  I  am  further  of  opinion  that  if  the  debts  pass,  the  books  in 

^^^^^^^^^  which  the  debts  appear  must  also  pass.  I  do  not  think  it 
C.  J.  Eq.  necessary  that  the  deed  should  contain  any  express  reference  to 
the  books,  because  I  think  that  the  nature  of  the  transaction  is 
such  that  the  books  which  are  evidence  of  the  debts  must  pass 
with  the  debts,  even  in  the  absence  of  express  stipulation.  1 
think,  therefore,  that  the  injunction  should  be  continued  and  a 
receiver  appointed ;  any  moneys  that  the  defendant  has 
already  collected  in  respect  of  these  debts  must  be  paid  to  the 
receiver,  and  the  costs  of  this  application  will  be  costs  in  the 
cause. 
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GILCHRIST  v.  LAMB.  1890. 


Charity,  voluntary  conveyance  to^Purchaser  for  value  with  notice— 9^  EHz,  e,  4.       ^^vj  *      ' 

Aufftut  4. 
A  voluntary  conveyance  to  a  charity  is  not  avoided  by  a  subsequent  conveyance 

to  a  purchaser  for  value  with  notice.     Decision  of  Owen^  J.  (1),  overruled.  F.C. 

Appeal  from  the  decision  of  Owen,  J.,  reported  10  N.S.W.  L.R 
Eq.  238.  The  only  question  was  whether  a  voluntary  conveyance 
to  a  charity  is  avoided  by  a  subsequent  conveyance  to  a  pur- 
chaser for  value  with  notice  under  27  Eliz.  c.  4.  Owen,  J., 
decided  that  it  was,  and  the  plaintiffs  appealed. 

Salorruma,  Q.O.,  and  A.  H,  Simpson,  for  the  appellants,  referred 
to  A,'G.  V.  Corporation  of  Newcastle  (2).  Sugden  and  Dart 
distinguish  this  case  on  the  ground  that  the  legal  estate  was 
never  in  the  corporation;  but  Barton  v.  Vanheythuysen  (3)  shews 
that  that  cannot  be  a  true  distinction.  If  A.  purchases  an  estate 
from  B.,  and  directs  B.  to  convey  the  estate  to  C,  this  is  a 
voluntary  conveyance  within  the  statute. 

[The  Chief  Justice.  The  Master  of  the  Bolls  in  A.-G,  v. 
Carporaiion  of  Newcastle  decided  on  the  ground  that  the 
corporation  were  trustees  for  the  hospital.] 

They  were  not  trustees  strictly,  because  they  had  no  estate. 
The  hospital  in  that  case  haxi  two  courses  open  to  them — to  go 
against  the  purchaser,  which,  of  course,  would  have  decided  the 
point  at  once  ;  or  to  go  against  the  purchase-money  in  the  hands 
of  the  corporation.  They  chose  theJatter  course,  and  the  cor- 
poration set  up  the  statute  of  Elizabeth  ;  see  p.  311  of  the  report 
in  5  Beav.  In  the  earlier  cases  it  was  held  that  the  vendor 
held  the  purchase-money  subject  to  the  trusts  of  the  voluntary 
settlement,  but  those  cases  were  over  ruled. 

[The  Chief  Justice.  If  the  corporation  had  been  allowed 
to  do  what  they  attempted,  they  would  have  defeated  the  statute, 

(1)  10  N.S.W.  L.R.  Eq.  238.  (3)  11  Ha.  126. 

(2)  6  Beav.  307, 12  CL  &  F.  402. 
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^^^'       which  provided  that  you  could  not  found  without  endowing. 
GiLOHEiOT    See  p.  405  of  the  report  in  CI.  &  F.] 

The  statute  does  not  compel  them  either  to  found  or  endow. 
It  merely  says  that  if  they  do  the  one  they  must  do  the  other, 
and  that  cannot  debar  them  from  the  benefit  of  the  statute  of 
Elizabeth.  The  only  result  would  be  that  the  hospital  might 
come  to  an  end.  The  rule  laid  down  in  DvJce'a  CharitaMe  Trusts 
is,  that  a  purchaser  taking  with  notice  of  a  previous  conveyance 
to  a  charity  is  bound  by  it :  East  Grinetead'e  case  (Duke, 
Ed.  1676,  64).  That  rule  is  founded  upon  the  statute  of 
Charitable  Uses,  43  Eliz.  a  iv.,  section  6  of  which  provides 
that  "no  person  or  persons  which  hath  purchased  or  obtained 
upon  valuable  consideration  of  money  or  land  any  estate  or 
interest  of  in  to  or  out  of  any  lands  .  .  .  that  have  been 
or  shall  be  given  limited  or  appointed  to  any  of  the  charitable 
uses  mentioned  without  fraud  or  covin  having  no  notice  of  the 
same  charitable  use  shall  not  be  impeached  by  any  decree  or 
order  of  the  commissioner  above-named  for  or  concerning  the 
same  in  estate  or  interest."  The  reason  the  Court  holds  that 
a  conveyance  for  value  avoids  a  previous  voluntary  conveyance 
is  that  the  volimtary  conveyance  may  be  fraudulent  as  containing 
a  secret  trust*  for  the  grantor — the  word  "voluntary"  is  not 
used  in  the  statute  of  Elizabeth ;  this  reasoning  cannot  apply 
to  the  case  of  a  charity.  Story,  ch.  32,  points  out  that  the 
43  Eliz.  c.  4  is  still  in  force,  though  the  procedure  under 
it  has  become  obsolete,  and  is  part  of  the  basis  on  which  rests 
the  favourable  attitude  which  the  Court  takes  up  with  regard  to 
charities.  The  Court  in  the  case  of  charities  exercises  a  mixed 
jurisdiction — ^partly  original  and  partly  based  upon  the  statute ; 
for  instance,  since  the  statute  the  Court  will  aid  a  conveyance 
to  a  charity,  however  defective,  though  it  is  not  dear  that  it 
would  have  done  so  before  the  statute :  MUla  v.  Farmer  (4), 
Bacon  Charitable  UaeSy  E.  There  are  many  points  in  which 
the  Court  favours  charities — ^for  instance,  in  many  cases,  where 
in  the  case  of  an  individual  there  would  be  a  resulting  trust,  the 
Court,  in  the  case  of  a  charity,  would  hold  that  there  is  not : 

(4)  1  Mer.  55, 
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Lewm  Trusts,  ed.  8,  p.  161.    So,  where  one  man  purchased  with       1890. 
notice  of  a  trust,  and  then  euiother  purchases  from  him  without    Giix»Msr 
notice,  the  latter  is  not  bound  by  the  trust  when  it  is  in  favour       Lamb. 
of  an  individual,  but  where  it  is  in  favour  of  a  charity  he  is 
bound :  Leunn,  ed.  8,  p.  859.     Charities,  also,  are  not  within  the 
rule  of  perpetuities,  and  are  in  many  other  ways  favoured  by  the 
Court:  A.-O.  v.  Christ's  Hospital  (5).     The  statute  27  Eliz.  c.  4 
is  directed  against  fraud,  and  the  Court  will  not  infer  fraud 
from    a    conveyance    to     a    charity,    becaiwe    the    Attorney- 
General  can  always  see  that  the  trusts  of  the  cohveyance  are 
carried  out. 

[The  Chief  Justice.  The  Court  infers  fraud  from  a  voluntary 
conveyance,  even  though  it  be  in  fact  disproved.] 

In  the  case  of  conveyances  to  individuals  the  Court  presumes 
fraud,  because  in  all  such  conveyances  fraud  is  possible ;  but  in 
the  case  of  a  conveyance  to  a  charity  fraud  is  impossible.  In 
Comyn's  Digest,  Chancery  2nl,  it  is  stated  that  "  a  charitable  use 
as  well  as  a  purchaser  shall  be  relieved  against  a  voluntary  con- 
veyance," so  a  charity  is  in  the  position  of  a  purchaser  for 
value.  In  Commissioners  v.  Wybrants  (6),  a  passage  is  cited 
from  Duke  to  the  effect  that  a  conveyance  for  valuable  considera- 
tion unless  without  notice  cannot  defeat  a  previous  conveyance 
to  charity. 

Lingen  for  the  respondents*.  The  statute  43  Eliz.  c.  4  refers 
only  to  cases  where  the  purchase  was  from  a  trustee,  and  the 
property  was  therefore  stamped  with  the. trusts;  that  appears 
from  all  the  cases  cited.  Where  there  is  anything  that  the 
settlor  himself  might  have  done  the  Court  will,  in  the  case  of  a 
charity,  supply  the  omission,  but  there  is  no  case  where  the  Court 
has  supplied  something  which  the  settlor  could  not  have  done. 
The  chapter  cited  from  Stoiry  shews  that  the  Court,  however  it 
may  favour  charities,  will  not  go  against  the  express  words  of  a 
statute,  especially  where  by  so  doing  it  would  take  away  the 
rights  of  a  third  party.  There  can  be  no  fraud  in  the  case  of  a 
conveyance  to  the  Crown,  and  yet  the  statute  applies ;    the  effect 

(5)  3  M.  &  K.  344.  (6)  2  Jo.  &  Lat.  182  at  194. 
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^890-       of  the  statute  is  to  create  an  irrefutable  presumption  of  fraud : 
GiLCHBisT    Magdalen  College  case  (7). 


V, 

Lamb. 


[The  Obief  Justice.  In  the  instance  there  given  fraud  is 
assumed.] 

Doe  V.  Manning  (8)  contains  the  ultimate  declaration  of  the 
law  on  the  subject ;  it  had  been  laid  down  in  the  same  way  three 
years  after  the  statute  in  OoocKe  case  (9),  but  the  decisions  are 
inconsistent  until  9  East  The  statute  43  Eliz.  is  directed  against 
the  trustees  of  charities  and  those  claiming  under  them;  and  is  for 
the  purpose  of  maintaining  the  trusts;  in  all  the  cases  the 
purchasers  or  their  predecessors  in  title  had  taken  the  lands 
stamped  with  the  trusts,  but  here  the  purchasers  have  nothing  to 
do  with  the  trusts,  as  they  claim  through  the  settlor,  not  through 
the  trustees.  May^  Fraudvlent  and  Voluntary  IHspoaitiona 
of  Property,  Ed.  ii.  p.  206,  shews  that  Duke's  report 
of  East  Orinstead^s  case  is  inaccurate.  In  A,-0.  v. 
Corporation  of  Newcastle,  the  Master  of  the  Rolls  does  not  refer 
to  the  27  Eliz.  c.  4 ;  the  statute  he  mentions  provides  that  the 
founder  of  a  charity  cannot  interfere  with  the  trusts  of  the 
foundation.  He  bases  his  decision  on  the  ground  that  the 
corporation  were  trustees  throughout,  and  had  exceeded  their 
powers.  Their  intention  in  selling  was  not  to  defeat  but  to  carry 
out  the  charity ;  see  Harding  v.  Hotvell  (10),  a  case  which  shews 
the  impoi*tance  of  the  intention  of  the  person  who  seeks  to  defeat 
his  conveyance.  The  corporation  were  not  parties  to  the  convey- 
ance as  the  husband  was  in  Barton  v.  VanJieythuysen ;  and  the 
purchasers  were  never  before  the  Court 

Salomons  in  reply. 

Cur.  adv.  vult 

On  August  4th  the  judgment  of  the  Court  was  delivered  by  the 
Chief  Justice. 

This  case  was  argued  during  the  first  term  of  this  year,  and 
stood  over  as  part  heard  till  the  second  term,  when  Mr.  A.  H. 

(7)  11  Rep.  66  b.  at  74  a.  (9)  5  Rep.  60  a. 

(8)  0  East.  70.  (10)  14  App.  Ga.  307. 
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Siwjpson  resumed  his  argument  on  behalf  of  the  plaintiffs.  ,  ^^^* 
During  the  first  portion  of  the  argument  I  failed  to  see  any  Giwjhriot 
principle  which  distinguished  a  gift  in  favour  of  a  charity  from  a  Laub. 
gift  in  favour  of  other  meritorious  objects,  but  during  the  second  f^^  q  j^ 
portion  of  the  argument  Mr.  Simpson  referred  the  Court  to  48 
Eliz.  c.  4,  and  he  based  his  argument,  at  least  the  principal  part, 
upon  the  effect  of  this  statute,  as  aJso  upon  the  very  favourable 
and  exceptional  consideration  given  to  charities  by  the  Court  of  ' 
Chancery.  This  statute  does  not  appear  to  have  been  referred  to 
before  his  Honour  the  Chief  Judge,  nor  does  he  appear  to  have 
had  the  advantage  of  the  arguments  which  have  been  presented 
to  us.  No  doubt  the  point  presented  by  the  case  is  a  novel  one, 
and  so  far  as  I  can  ascertain  has  not  before  received  judicial 
consideration  or  determination,  unless,  indeed,  it  can  be  sfiid  that 
the  case  of  the  Attorney-General  v.  The  Corporation  of  Newcastle, 
as  reported  in  5  Beav.  307,  be  a  decision  upon  the  point.  The 
statute  27  Eliz.  a  4  received  in  early  days  a  strained  interpretation 
in  favour  of  purchasers,  which,  if  the  matter  were  res  integra,  it  is 
quite  evident  would  not  now  be  placed  upon  it,  and  which  would  be 
altered  were  it  not  that  so  many  estates  and  interests  depend 
upon  the  former  construetion  that  such  interpretation, 
however  erroneous  and  unjust,  must  now  be  a^dhered  to. 
This  was  felt  so  far  back  as  the  days  of  Lord  Ellen- 
hoToughf  who  in  1807,  while  holding  in  accordance  with 
past  decisions  that  the  question  of  notice  was  immaterial,  pointed 
out  that,  considering  the  construction  placed  upon  the  statute,  it 
would  have  been  better  if  the  statute  had  avoided  conveyances 
only  against  purchasers  for  a  valuable  consideration  without 
notice  of  the  prior  conveyance  :  See  Doe  v.  Manning  (8). 
Again,  in  1812,  Sir  William  Qrant,  Master  of  the  Rolls,  in  the 
case  of  Buckle  v.  MitchdL  (11),  thus  expressed  himself:  —  ''It 
must,  I  conceive,  be  assumed  that  the  statute  of  Elizabeth 
has  now  received  the  construction  that  a  voluntary  settle- 
ment, however  free  from  actual  fraud,  is  by  the  operation  of 
the  statute  deemed  fraudulent  and  void  against  a  subsequent 
purchaser  for  a  valuable  consideration,  even  when  the  purchase 
has  been  made  with  notice  of  the  prior  voluntary  settlement. 
(11)  IS  Yes.  100  at  p.  110. 
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1390.  I  have  gi'eat  difficulty  to  persuade  myself  that  the  words  of 
Gilchrist  the  statute  warranted,  or  that  the  purpose  of  it  required,  such 
Lamb.  a  construction,  for  it  is  not  easy  to  conceive  how  a  purchaser 
The  O.J.  ^^^^  ^  defrauded  by  a  settlement  of  which  he  has  notice  before 
he  makes  his  purchase."  So  again,  in  1861,  Codcbv/rr^,  C.J.,  in 
the  case  of  Clarke  v.  Wright  (12),  says  in  speaking  of  this 
statute :.  **  The  statute  has  seldom  come  under  review  without 
eliciting  judicial  observation  on  the  forced  and  harsh  construc- 
tion put  upon  it  by  its  first  expounders."  The  question  is,  is 
this  Court  now  for  the  first  time  to  hold  that  a  gift  in  favour  of 
a  charity  (a  class  of  gifts  which  are  so  exceptionally  favoured 
in  equity)  falls  within  the  statute  of  Elizabeth,  according  to  its 
forced  and  harsh  interpretation;  so  as  to  be  void  as  against  a 
purchaser,  who,  with  notice  of  the  gift  having  been  made  in 
favour  of  the  charity,  purchases  from  the  donor  the  subject 
matter  of  the  gift  ?  I  need  not  say  that  the  novelty  of  the 
question  and  its  great  importance  has  caused  me  to  give  it  the 
utmost  consideration  of  which  I  am  capable,  and  I  have  come  to 
the  conclusion  that  gifts  in  favour  of  charities  are  not  within 
the  provisions  of  the  27  Eliz.  c.  4,  as  expounded,  and  in  this  view 
I  follow  the  opinion  of  nearly  every  text  writer  who  has  had 
occasion  to  consider  the  subject  (see  Tudor  on  Charitable  Trusts, 
253,  1st  Smith's  Leading  Case  (Twyne*s  case),  at  page  40,  where 
that  learned  writer  expresses  the  opinion  that  as,  from  its  very 
nature,  a  gift  in  favour  of  a  charity  imports  the  absence  of 
valuable  consideration,  the  statute  of  Elizabeth  could  never  have 
been  intended  to  apply).  See  also  White  and  Tudor,  L.C. 
Ed.  8  L  273,  while  Sugden  on  Vendor  and  Purchaser,  second 
vol.,  at  page  719,  and  Dart  on  Vendor  and  Purchaser  at 
page  892,  with  May  on  Fraudulent  Disposition  of  Property, 
at  page  205,  treat  the  matter  as  undecided;  and  see 
Trye  v.  Corporation  of  Gloucester  (13),  where  the  Master 
of  the  Rolls  refuses  to  consider  the  question,  but  treats  the 
power  to  defeat  such  a  gift  as  doubtful.  The  case  of  the 
Attorney-General  v.  The  Corporation  of  Newcastle  (14)  ia 
cited    by    some    text    writers    as    an    authority    for    holding 

(12)  6  H.  &  N.  849.  (14)  5  Beav.  307,  on  appeal  12  Q.  &  F.  402. 

(13)  14  Beav.  173. 
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that    a    voluntary    conveyance    in    favour    of    a    charity    is        ^^W-    . 
not  defeated  by  a  subsequent  conveyance  for  value ;    I  do  not    On/jBKon 

Vm 

think  it  can  be  so  considered.  It  appears  to  me  that  the  Lamk 
marginal  note  in  12  CI.  &  F.,  which  certainly  does  go  this  xhe  C.J. 
extent,  is  not  supported  by  the  case.  It  rests  upon  the  obser- 
vation of  the  Lard  Chancellor  at  pages  415  and  420,  which, 
however,  as  pointed  out  in  Sugden  on  Vendors  and  Purchasers, 
were  observations  beside  the  matter  under  discussion,  because 
the  defendants  in  that  case  never  had  the  estate  in  them 
so  as  to  enable  them  either  to  make  a  voluntary  conveyance 
in  the  first  place,  or  to  convey  for  value  in  the  second.  Neither 
do  the  observations  of  the  Master  of  the  RoUs,  at  page  312 
of  5  Beav.,  affect  the  matter.  They  refer  not  to  a  total 
defeat  of  the  gift  in  favour  of  the  charity  by  the  donor,  but 
to  an  alteration  by  him  of  the  terms  and  conditions  of  the 
endowment,  and  this  the  Court  will  not  permit:  see  the 
Attomey-Oeneral  v.  DvZwich  College  (16).  The  case,  then,  being 
free  from  authority,  must  be  decided  upon  general  principles. 
In  the  first  place,  it  is  clear  that  equity  has  always  treated  gifts 
in  favour  of  a  charity  in  a  very  exceptional  manner,  as,  for  instance, 
it  has  been  held  that  the  Statviea  of  Limitation  (before  the  3rd 
and  4th  Wm.  IV.  c.  27)  did  not  in  equity  operate  in  favour  of  a  ' 
purchaser  of  property,  belonging  to  a  charity,  with  notice :  see 
the  Attomey-Oeneral  v.  Christ's  Hospital  (16).  In  that  case  the 
defendants,  after  160  years  of  undisturbed  possession,  and  having 
purchased  for  value,  but  with  notice,  were  held  bound  to  reconvey 
the  lands  in  favour  of  its  original  charitable  object.  Tet  the 
Statvies  of  Limitation  being,  as  was  said  by  Lord  Kenyon,  . 
"Statutes  of  Repose,"  and  to  be  liberally  and  beneficially 
expounded^  were  passed  quite  as  much  to  protect  those  in  posses- 
sion of  land  from  being  subjected  to  fraudulent  claims  as  was  the 
statute  27  Eliz.  c.  4  to  protect  purchasers  from  fraud.  Again,  a 
tenant  in  tail  who  had  not  barred  the  entail  was  entitled  to  make 
a  devise  in  favour  of  a  charity,  which  was  good  as  against  the 
remainderman,  just  as  if  a  recovery  had  been  suffered:  The 
AUomey'Q&neral  v.  Rye  (17).    So,  although  the  Staiute  of  WWs 

(15)  4  Beav.  266.  (17)  2  Vera.  463. 

(16)  3  M.  at  K.  844. 
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^^^-  made  absolutely  void  devises  to  corporations  in  mortmain,  yet  a 
GiLOHKisT  devise  to  a  corporation  in  mortmain  for  charitable  purposes  was 
Lamb.  held  good:  OriffUh  Flood's  case  (18),  and  see  also  CoUisons 
The  C.J.  case  (19).  So  again  it  is  laid  down  in  DvJce  by  Moore,  p,  160, 
that  "  if  the  disseizor  be  in  by  descent  of  lands  given  to  a 
charitable  use,  yet  he  shall  be  bound  by  the  decree "  (that 
is,  the  decree  of  commissioners  under  the  statute  43  Eliz.  c.  4), 
"for  no  laches  of  entry  shall  ever  destcoy  a  charitable 
use,  nor  anything  bar  it  but  a  conveyance  to  one  upon 
good  consideration  and  without  fraud  or  notice."  I  might 
multiply  instances  of  the  favours  shewn  by  Courts  of  equity 
towards  charities;  others  will  be  found  referred  to  in  1 
Jamnan  Wills,  223,  Lewin  on  Trusts,  142.  In  the  next  place,  it 
appears  to  me  that  although  equity  has  always  had  an  inherent 
jurisdiction  with  regard  to  charitable  uses,  independent  of  any 
statute  [Incorporated  Society  v.  Richards  (20)],  yet  since  the 
passing  of  the  43  Eliz.  c.  4,  a  still  more  liberal  and  favourable 
view  has  been  taken  of  that  statute,  which,  to  use  the  quaint 
language  of  Wilmot,  C.  J.,  (opinions,  p.  2)  "  has  come  with  such 
medicinal  qualities  in  it  as  to  heal  every  imperfection  in  charitable 
disposition  provided  the  party  had  a  legal  capacity  to  give  at  all." 
I  am  of  opinion  that  when  that  statute  is  considered  it  becomes 
quite  clear  that  the  27  Eliz.  c.  4  was  not  intended  to  protect 
persons  who  with  notice  purchased  lands  which  had  previously 
been  given  to  a  charity.  The  title  of  thci  43  Eliz.  c.  4  is  in  itself 
significant.  It  is  "  An  Act  to  redress  the  misemployment  of  lands 
heretofoi'e  given  to  charitable  purposes."  The  first  section  of  the 
Act  authorised  the  Court  of  Chancery  to  issue  commissions  to 
certain  commissioners,  who,  with  the  aid  of  a  jury,  were  to 
inquire  into  all  gifts  of  charity  "  and  of  the  abuses,  breaches  of 
trusts,  negligences,  misemployments,  not  employing,  concealing, 
defrauding,  misconverting  of  any  lands,  &c,  heretofore  given,  or 
which  shall  hereafter  be  given  for  any  of  the  charitable  uses 
mentioned;"  and  upon  such  inquiry  the  commissioners  were 
to  decree  that  the  lands,  &c.,  should  be  duly  and  faithfully 
employed  to  such  charitable  purposes  as  are  directed  by  the  donors 
of  the  land,  &c.  The  6th  section  of  the  Act  contained  a  proviso 
(is,  19)  Hob.  136.  (20)  1  Dni.  &  War.  287. 


VOL.  XI.]  CASES  IN  EQUITY.  207 

in  the  following  words,  "  that  no  person  or  persons  which  hath  ^8^' 
purchased  or  obtained  upon  valuable  consideration  of  money  or  OiLCHSjar 
land  any  estate  or  interest  of  in  to  or  out  of  any  lands  &c.  that  Lamb. 
have  been  or  shall  be  given  limited  or  appointed  to  any  of  the  xhe  C.J. 
charitable  uses  mentioned  without  fraud  or  covin  having  no  notice 
of  the  same  charitable  use  shall  not  be  impeached  by  any  decree 
or  order  of  the  commissioner  above-mentioned  for  or  concerning 
the  same  his  estate  or  interest."  The  effect  of  this  is  that 
although  one  purchased  charity  property  for  valuable  consideration 
of  money  or  land,  yet  if  he  had  notice  of  the  charitable  use,  the 
conveyance  to  him  would  be  looked  upon  as  a  misemployment, 
and  would  be  impeached.  There  is  no  doubt  that  the  procedure 
authorised  by  that  Act  fell  into  disuse  and  became  obsolete.  The 
Court  of  Chancery  still  possessed  its  inherent  jurisdiction,  and  it 
was  found  more  convenient  to  return  to  the  old  mode  of  proceeding 
by  information  by  the  Attorney-General.  However,  all  gifts  for 
charitable  objects,  that  is  "  gifts  to  a  general  public  use"  [Jones  v. 
Williams  (21)],  still  either  come  under  the  43  Eliz.  as  being 
mentioned  in  its  first  section,  or  fall  within  the  spirit  of  that 
enactment,  and  are  governed  by  its  provisions,  and  are  equally 
favoured  by  Courts  of  equity.  It  accordingly  appears  to  me  that 
although  the  earlier  expounders  of  the  27  Eliz.  c.  4  read  the 
second  section  of  that  Act  as  if  it  contained  the  words  "  even 
though  such  purchaser  had  notice  of  the  prior  conveyance,"  this 
enactment  must  now  be  read  in  connection  with  the  43  Eliz.  c.  4. 
And  as  gifts  to  charity  are  in  their  nature  voluntary,  and 
presumably  are  not  made  with  intent  to  defraud,  pi^xshasers  of 
lands  given  to  charity  with  notice  of  such  gift  are  by  the  express 
terms  of  the  latter  Act  taken  out  of  the  purview  of  the  former,  so 
that  no  person  can  with  notice  of  the  charitable  use  purchase 
lands  belonging  to  the  charity,  inasmuch  as  "  nothing  shall  ever 
destroy  a  charitable  use,  nor  anything  bar  it,  but  a  conveyance 
to  one  upon  good  consideration  and  without  frauds  or  notice." 
I  feel  that  this  decision,  novel  as  it  may  be,  is  consonant  with 
justice,  and  in  no  way  affects  or  infringes  upon  those  sound  and 
beneficial  principles  which  are  the  outcome  of  the  27  Eliz.  a  4. 
Further,  I  believe  it  is  consonant  with  the  spirit — nay,  the  letter — 

(21)  Ambl.  651. 
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^^^'  of  the  legislation  of  the  reign  of  Elizabeth,  during  which  reign  so 
GiLCHEisT  many  statutes  in  aid  of  the  poor  and  for  the  fostering  of  charity 
Lamb.  in  its  largest  and  most  public  sense  were  passed.  Strange  it 
The  C.J.  would  seem  if  the  "  well-disposed  persons"  spoken  of  in  the  statute 
who  had  of  their  own  motion  voluntarily  endowed  a  charity,  which 
they  might  have  abstained  from  doing,  and  who  having  once 
endowed  a  charity,  could  not  alter  or  add  to  the  conditions  of  the 
endowment,  might,  nevertheless,  sell  the  subject  matter  of  the 
endowment,  and  that  to  a  person  who  had  full  notice  that  in 
making  his  purchase  he  was  entirely  defeating  and  for  ever 
destroying  the  charity  which  had  been  founded  upon  the  strength 
of  the  gift  which  he  was  taking  into  his  hands.  Surely  this  would 
be  giving  effect  to  a  much  greater  and  more  dangerous  fraud 
under  the  guise  of  the  provisions  of  the  27  Eliz.  c.  4  than  that 
statute  was  designed  to  prevent.  For  these  reasons  I  am  of 
opinion  that  the  decree  appealed  against  should  be  varied  by 
ordering  that  all  the  lands  comprised  in  the  indenture  of  August 
11,  1869,  in  the  fourth  paragraph  of  the  statement  of  daim 
mentioned,  be  vested  in  the  plaintiffs  for  all  the  estate  and  interest 
of  the  defendants,  David  Ramsay  and  Margaret  Ramsay,  to  hold 
the  same  to  *the  plaintiffs  upon  the  trust  declared  in  and  by  the 
said  indenture  of  the  11th  of  August,  1869,  and  that  so  much  of 
the  decree  as  relates  to  costs  be  reversed,  and  that  the  defendant, 
John  Simeon  Ramsay,  do  pay  the  plaintiffs'  costs  of  this  suit,  as 
also  the  plaintiffs'  costs  of  this  appeal. 

Solicitor  for  the  plaintiff:    Joseph  Thompson. 

Solicitors  for   the  defendants :    Jones  &  Jon^ ;    AlboU  & 
Dodds  ;  Greagh  &  WiUiams. 
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NEILD  V.  DAVIDSON  and  Anothkb.  i890. 


Specific  per/ormance^-'Oofutruetum  qf  contrcut'^Parol  variation  qf  wriUen         ^^'  ^\^' 
contrcict—Mittake—Uxception  to  grant,  validity  of.  ^^ 


'  The  plaintiff  sold  oertain  lands  to  the  defendants,  and  signed  the  following 
memorandnm :— "  I  have  this  day  sold  to  J.  D.  and  W.  F.  (the  defendants)  all 
that  piece  or  parcel  of  land  at  Forty  Baskets  Bay,  North  Harbour,  Port  Jackson, 
and  having  frontage  of  132  feet  to  the  waters  of  North  Harbour,  by  a  depth  of 
330  feet,  more  or  less,  southerly,  commencing  284  feet  east  of  north-west  comer  of 
J.  G.  Neild's  land,  known  as  Hely's  grant,  and  running  south-easterly,  as  -per 
Torrens'  title.''  Hely's  grant  was  as  follows : — "  I  do  hereby  grant  unto  the  said 
Hely,  subject  to  the  reservations  and  conditions  hereinafter  mentioned,  20  acres 
of  land,  situate,  &o.,  reserving  to  His  Majesty  ...  all  lands  within  100  feet 
of  high- water  mark  on  the  sea  coast,  and  on  every  creek,  harbour,  or  inlet. '' 
Plaintiff  bad  obtained  a  certificate  of  title  to  the  land  subject  to  the  reservations 
and  exceptions  in  the  grant. 

On  suit  for  specific  performance,  hdd  (1)  that  by  the  wording  of  the  grant 
there  was  a  valid  exception  of  the  100  feet ;  (2)  that  the  words  '*  as  per  Torrens' 
title  "  did  not  govern  the  whole  contract,  so  as  to  make  it  a  contract  merely 
for  the  sale  of  such  land  as  was  included  in  the  certificate  of  title,  and  specific 
performance  was  therefore  refused. 

Surr. 

On  September  17th,  1884,  the  plaintiff  sold  to  the  defendant 
certain  lands,  being  portion  of  a  grant  to  one  F.  A.  Hely,  and 
signed  a  memorandum,  the  material  parts  of  which  were  as 
follows : — "  I  have  this  day  sold  to  Messrs.  James  Davidson  and 
William  Farmer  all  that  piece  or  parcel  of  land  at  Forty  Baskets 
Bay,  North  Harbour,  Port  Jackson,  and  having  frontage  of  132 
feet  to  the  waters  of  North  Harbour,  by  a  depth  of  330  feet  (5 
chains),  more  or  less,  southerly;  commencing  264  feet  east  of 
north-west  corner  of  J.  0.  Neild's  land,  known  as  Hely's  grant, 
and  running  south-easterly,  as  per  Torrens'  title ;  price  30&  per 
foot  frontage."    The  grant  to  F.  A.  Hely  was  as  follows : — 

''Coimty  "By  his  ExceUency  Major-General  Richard 

"  Cumberland  '*  Bourke,  Captain-G^eral  and  Govemor- 

"  Acres  20  "  in-Chief  of  the  Territory  of  New  South 

"Wales  and  its  Dependencies  and  Vice- 
"  Admiral  of  the  same,  &c.,  &c. 
*<  Be  it  known  unto  all  men  by  these  presents  that,  whereas  at  a  public 
"  auction  held  in  conformity  with  the  regulations  made  for  the  sale  of  Crown 
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Davidson. 


**  lands  in  the  territory  of  New  Soath  Wales,  Frederick  AugnstoB  Hely,  of  Sydney* 
'*  has  become  the  purchaser  of  the  land  hereinafter  described  for  the  mm.  of  302. 
'*  sterling,  I  the  said  Major-Gkneral  Richard  Bourke  in  pursuance  of  the  powers 
**  by  His  Majesty  the  King  vested  in  me  as  Governor  of  the  said  territory  and 
'*  its  dependencies,  for  and  in  consideration  of  the  said  sum  of  30f.  sterling  paid  or 
**  secured  to  be  paid  by  the  said  Frederick  Augustus  Hely  to  the  collector  of 
<*  Internal  Revenue  on  behalf  of  His  said  Majesty,  do  hereby  grant  unto  the  said 
*'  Frederick  Augustus  Hely,  his  heirs  and  assigns,  subject  to  the  reservations  and 
'*  conditions  hereinafter  mentioned,  20  acres  of  land  situated  in  the  county  of 
'*  Cumberland,  Parish  of  Manly  Cove,  commencing  at  a  marked  tree  at  North 
**  Harbour,  and  bounded  on  the  west  by  a  line  south  20  chains  and  50  links,  on  the 
**  south  by  a  line  east  20  chains  to  Dobroyd  Point,  North  Harbour,  and  on  the  north 
**  by  the  waters  of  that  harbour  to  the  marked  tree.  Being  the  land  sold  as  Lot  1 
"  in  pursuance  of  the  advertisement  dated  20th  January,  1834,  with  all  the  appur- 
''tenanoes  whatsoever,  saving  and  reserving  unto  His  Majesty  his  heirs  snd 
<*  successors  all  such  parts  of  the  said  land  as  may  hereafter  be  set  out  for  a  way 
*'  or  ways  by  any  person  lawfully  authorised  in  that  respect,  together  with  all 
"lands  within  100 feet  of  high  water  mark  on  the  sea  coast,  and  on  every  creek, 
"  harbour,  or  inlet,  and  all  mines  of  gold  or  silver  and  of  coals,  and  also  reserving 
**  unto  His  Majesty,  his  heirs  and  successors,  the  right  of  taking  and  removing  all 
«  stone  and  gravel,  all  indigenous  timber,  and  all  other  material  the  produce  of 
'*the  said  land  which  may  be  required  at  any  time  for  the  construction  snd 
*'  repair  of  ways  and  bridges,  for  naval  purposes,  and  for  public  works.  To  be  held 
"  with  the  appurtenances  reserving  as  aforesaid  to  the  said  Frederick  Augustas 
*'  Hely,  his  heirs  and  assigns,  for  ever  yielding  and  paying  therefor  yearly  to  His 
"  Majesty,  his  heirs  and  successors,  or  as  he  or  any  of  them  shall  appoint,  the  quit 
'*  rent  of  1  peppercorn  if  demanded. 

''Given  under  my  hand  and  seal  of  the  territory  at  Sydney  in 
"  New  South  Wales  this  27th  day  of  May  in  the  year  of  our 
"  Lord  1834 


'RiOHD.   BOUBXS. 


'*  Signed  and  sealed  in  the  presence  of 

"Gbo.  Kenton  Holdkn." 


The  plaintiff  had  obtained  a  certificate  of  title  to  the  lands 
contained  in  the  grant,  subject  to  the  same  reservations  as  those 
in  the  grant,  and  the  defendants  entered  into  possession  and 
paid  all  the  instalments  except  the  last.  Subsequently,  on  April 
27th,  1887,  according  to  the  allegations  in  the  statement  of 
claim,  a  doubt  arose  whether  the  plaintiff  would  be  able  to 
obtain  a  rescission  of  the  alleged  100  feet  reservation  above 
high-water  mark,  so  as  to  give  the  defendants  a  title  thereto, 
and  the  plaintiff,  at  the  request  of  the  defendants,  entered 
into  an  agreement  with  the  defendants  contained  in  a  letter  in 
the  words  and  figures  following : — 
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"  Sydney,  27th  April,  1887.             1890.  , 
"  Messrs  Davidson  and  Farmer,  North  Harbonr.  — r; 

Without  Prejudiob.  v. 

'*  Dear  Sirs — I  hereby  agree  to  give  a  total  depth  from  high- water  mark  of  Davidson. 
"  530  feet  to  the  land  purchased  by  you  from  me  in  September,  1884,  and  situate 
**  at  Forty  Baskets  Bay,  North  Harbour,  the  increased  depth  being  in  consideration 
"  of  the  uncertainty  respecting  the  reservation  of  100  feet  from  high- water  mark. 
"  This  agreement  is  to  apply  in  the  event  of  the  said  land  (purchased  by  you)  not 
**  being  affected  by  the  application  of  Mrs.  Smith  for  a  certificate  of  title,  and 
**  you  will  on  your  part  at  once  pay  the  promissory  note  now  current  and  take  a 

**  transfer  of  said  land. 

"  Yours  &c 

"J.  C.  Neild." 
and  this  offer  was  accepted  by  the  defendants. 

The  land  was  not  affected  by  Mrs.  Smith's  application,  and  on 

the   28th  day  of  May,  1887,  Messrs.  Abbott  and  Allen  wrote 

to  the  plaintiff  as  follows : — 

"  Sydney,  28th  May,  1887. 
"  J.  C.  Neild,  Esq.,  M.L.A. 

*'  Legislative  Assembly,  Sydney. 
*'  Dear  Sir — In  reply  to  yours  of  the  26th  April  last,  and  referring  to  ours  of 
**  22nd  April  last,  we  beg  to  inform  you  that  our  clients,  Messrs  Davidson  and 
"  Farmer,  have  satisfied  themselves  that  the  land  you  purported  to  sell  to  them 
*<  by  your  agreement  of  the  17th  September,  1884,  is  not  included  in  your  certifi- 
"  cate  of  title.  Volume  70,  Folio  237,  and  as  you  were  well  aware  of  that  fact  at 
"the  time  when  you  sold  the  land,  and  also  that  you  had  no  title  to  the  land 
'*  fronting  the  water,  as  there  was  a  reserve  of  100  feet  which  you  had  applied  to 
'*the  Grovemment  to  purchase,  our  clients  have  determined  to  sue  you  for 
*<  breach  of  contract  unless  you  notify  to  us  at  once  that  you  are  prepared  to 
"  return  to  us  the  money  received  by  you  from  them  and  compensate  them  for 
"  damages  sustained.  Unless  we  hear  from  you  by  Tuesday  next  we  shall  issue 
V  a  writ  against  you  without  further  notice. 

"  Yours,  &c., 

"  Abbott  &  Allen." 

The  defendants  then  commenced  an  a.ction  against  the  plaintiff 
to  recover  the  instalments  already  paid,  and  the  plaintiff  filed 
his  claim^  praying  for  specific  performance  of  the  said  contract  and 
an  injunction  restraining  the  defendants  from  prosecuting  their 
action  at  law. 

The  suit  came  on  for  hearing  on  November  13th,  1889,  before 
Owen,  J.,  who  held  that  as  there  was  no  written  acceptance  of  the 
plaintiffs  offer  of  April  27th  the  Court  could  not  decree  specific 
performance  of  the  alleged  contract  as  to  the  extra  depth,  and 
that  as  the  plaintiff  had  no  title  to  the  100  feet  frontage,  the 
Court  could  not  decree  specific  performance  of  the  written 
contract.     The  suit  was  therefore  dismissed  with  costs. 

The  plaintiff  appealed. 

N2 


Neild 

V. 

Dattusok* 


The  reservation  of  100  feet  is  void  as  a  perpetuity,  and  is  an 
exception  which  is  repugnant  to  the  grant,  An  exception  is 
that  by  which  the  grantor  excludes  some  part  of  that  which 
he  has  already  given  in  order  that  it  may  not  pass  by  the 
grant,  and  to  be  valid  must  operate  immediately,  so  that  the 
subject  of  it  does  not  pass  to  the  grantee:  Cooper  v,  Stuart  (I); 
whereas  a  defeasance  may  never  operate  at  alL  This,  therefore, 
is  not  a  defeasance  but  an  exception,  and  is  not  a  valid  one 
because  the  subject  of  it  passes  to  the  grantee  under  the  words 
of  the  grant  which  pass  the  whole  of  the  land.  The  deed  first 
grants  the  whole  of  the  land,  including  the  100  feH,  and  then 
purports  to  except  the  100  feet,  which  we  contend  cannot  be 
done.  The  provision  as  to  the  coal  is  valid,  for  it  is  not 
repugnant  to  the  grant,  which  is  only  a  grant  of  the  surface. 

[Innes,  J.  The  grant  says,  "subject  to  the  reservations  and 
conditions  hereinafter  mentioned/'] 

That  can  make  no  difference*  It  is  not  a  question  of  the 
wording  of  the  grant ;  the  point  is  that  by  law  you  cannot  grant 
and  not  grant  at  the  same  time.  Ton  can  except  anything 
that  is  separable  from  the  subject  matter  of  the  grant,  but  not 
something  which  is  an  inseparable  incident  of  it  This  is  s  rule 
which  binds  the  Crown  {Viner's  Abr,,  vol.  19,  p.  127),  The 
advertisement  referred  to  in  the  grant  should  have  been  admitted 
in  evidence.  It  notifies  that  the  land  is  to  be  sold  with  the 
water  frontage,  and  would  assist  the  Court  in  coming  to  the 
conclusion  that  the  exception  is  void  for  repugnancy. 

The  defendants*  verbal  acceptance  of  our  letter  of  April  27th, 
1887,  makes  a  good  contract  in  spite  of  the  Statute  of  Frauds.  It  is 
not  a  contract  for  sale  at  all ;  it  is  an  agreement  by  them  that 
they  will  waive  their  objection  about  the  100  feet  if  we  will 
give  them  this  extra  piece  at  the  back,  and  the  Statute  of  Fmiids 
has  nothing  to  do  with  it  We  are  asking  for  specific  per- 
formance of  the  first  agreement,  and  when  they  set  up  this 
diflSculty  about  the  100  feet  we  reply  that  they  have  agreed  to 
waive  it  in  conBideration  of  the  additional  depth  we  have  given 

them. 

(1)  14  Ap.  Ca,  ^m  I  10  N.  8.  W.  L.R.  Eq.  172. 
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Then  the  agreement  says, "  as  per  Torrens'  title."    That  means        ^Q^* 
"  all  that  we  have  under  the  certificate,"  and  that  we  have  given      Nkild 
them ;   "  having  frontage  of  132  feet  to   the    water  of    North    Davidson. 
Harbour"    does   not   mean    that   the  land  goes    down  to  the 
water,  it  merely  means  that  on  that  side  (that  is,  towards  the 
water)  it  has  a  frontage  of  132  feet. 

Walker  and  Wade,  for  the  respondent.  It  is  too  late  to  ask 
any  Court  short  of  the  Privy  Council  to  declare  this  reservation 
void ;  similar  reservations  occur  in  nearly  every  grant  in  the 
colony.  Cooper  v.  Stuart  (1)  shews  that  a  grant  with  a  reserve^tion 
of  part  of  the  land  granted  is  good  when  the  part  is  not  specified, 
and  how  can  it  be  bad  when  the  part  is  specified  ?  There  are, 
besides,  the  words  "  subject  to  the  reservations  and  conditions 
hereinafter  mentioned."  These  reservations  have  been  recog- 
nised by  the  Legislature :  see  a  12  of  the  Crown  Laiida 
Alienation  Act  of  1861  (25  Vic.  No.  1),  under  which  they  may 
be  rescinded  and  the  land  comprised  in  them  sold.  The  words 
"  as  per  Torrens'  title  "  cannot  control  the  previous  words, "  having 
frontage  of  132  feet  to  the  water  of  North  Harbour,"  and  merely 
amount  to  a  representation  by  the  vendor  that  he  had  a  Torrens' 
title. 

The  contract  of  which  they  ask  specific  performance  is  not  the 
original  contract,  but  the  original  contract  is  varied  by  the  subse- 
quent agreement  of  April  27th,  1887.  The  allegations  in 
the  statement  of  claim  shew  that  the  reason  of  the 
variation  was  that  the  vendor  could  not  get  a  rescission  . 
of  the  reservation.  They  cannot  get  specific  performance 
of  the  variation,  and  therefore  they  cannot  get  specific 
performance  of  the  whole.  The  second  contract  is  one  to  substi- 
tute one  piece  of  land  for  another,  and  therefore  comes  within 
the  Staiute  of  Frauds.  Or  if  the  plaintiff  says  he  is  asking 
specific  performance  not  of  the  original  contract  as  afterwards 
v€uried,  but  of  the  original  contract  alone,  then  the  defendant 
can  set  up  the  variation ;  for  the  Court  will  not  decree  specific 
performance  of  a  contract  that  was  subsequently  varied,  though 
it  was  varied  only  by  parol :   Davie  v.  Fitton  (2).    We  say  in 

(2)  2  D.  &  W.  225. 
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effect  ihat  the  reservation  is  good,  but  that,  assnTning  it  to  be 
bad,  then  if  they  set  up  the  old  contract  as  varied  by  the  new 
one,  we  are,  under  the  Statute  of  Frwuds,  not  bound  by  it ;  if 
they  set  up  the  old  contract  alone,  we  say  it  was  subeequenily 
varied. 

Salomons,  Q.C.,  in  reply.  We  ask  specific  performance  of  the 
original  contract,  and  say  they  have  waived  the  objection  as  to 
the  100  feet. 

[The  Chief  Justice.  You  call  it  "  waived,"  but  does  it  not 
amount  to  a  variation  of  the  contract  ?"] 

No.  We  still  give  them  the  100  feet,  and  the  accident  that 
the  extra  piece  of  land  which  we  give  them  under  the  letter  of 
April  27,  1887,  joins  on  to  the  other,  cannot  make  any  difference 
in  principle.  If  we  had  given  them  a  piece  of  land  up  the 
country,  the  principle  would  be  the  sama  Section  12  of  the 
Crown  Lands  Alienation  Act  does  not  affect  the  question, 
because  we  admit  that  there  may  be  other  reservations  that 
fitre  good. 

Cur.  adv.  vuLL 


August  4.        On  August  4th  the  judgment  of  the  Court  was  delivered  by 

The  Chief  Justice.  This  was  a  suit  for  a  specific 
.  performance  instituted  by  the  plaintiff,  who  was  the  vendor 
of  a  certain  piece  of  land,  against  the  defendants,  who 
are  the  purchasers  of  such  land,  to  enfoi^ce  the  performance 
of  the  agreement  for  its  purchase  dated  the  17th  September,  1884, 
and  which,  so  far  as  it  is  necessary  to  refer  to  it,  was  in  these 
terms: — "I  have  this  day  sold  to  Messrs.  James  Davidson  and 
William  Farmer  all  that  piece  or  parcel  of  land  at  Forty  Baskets 
Bay,  North  Harbour,  Port  Jackson,  and  having  frontage  of  132ft. 
to  the  waters  of  North  Harbour  by  a  depth  of  330fi  (five  chains;, 
more  or  less,  southerly,  commencing  284ft.  east  of  north-west 
comer  of  J.  C.  Neild's  land,  known  as  Hely's  grant,  and  running 
south-easterly,  as  per  Torrens'  title.     Price  30s.  per  foot  frontage." 
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Then  follow  the  terms  of  payment,  which  it  is  not  nece 
to  refer  to.      After  this  agreement  had  been  entered 
defendants  discovered  that  the  gi-ant  from  the  Crown  ] 
in  the  agreement  as  Hely\s  grant,  and  under  the  con 
which  the  plaintiff  held,  was  made  subject  to  certain  re^ 
one  of  which  w^  that  all  land  within  100ft.  of  the  hai 
reserved.     The  defendants,  who  had  purchased  this  piec 
with  a  view  of  thereon  canying  on  their  avocation  of  i 
found  that  if  this  reservation  were  put  in  force  the  land 
useless  to  them,  and  declined  to  fuLfil  the  contract  upon  tl 
that  it  was  not  in  th  e  plaintifTs  power  to  convey  to  them  tj    I 
they  bought.     Hence  the  suit.     The  defendants  hatl  br 
action  at  law  against  the  plaintiff  to  recover  back  cei^tai    i 
they  had  paid  the  plaintitf  under  the  agreement,  and  also  for    i 
The  plaintiff  by  this  suit  sought  also  to  restrain  the  ac    : 
appeared  that  the   plaintiff*  had  under  the  Real  Pro}   • 
obtained  a  certificate  of  title  to  the  lands  included  in  i  i 
to   Hely,   but  this   certificate   was  made    expressly   si   > 
the  conditions  and  reservations  in  the  grant  to  Hely.    Tht 
alleges    that   inasmuch   as    doubts    existed   whether    1 
obtain  a  rescission  of  the  100ft.  reaervation,  he  at  the  r 
the  defendants  entered  into  an  agreement  contained  in 
nsrhich  he  wrote  to  the  defendants,  and  which  was  as 
— '^  27th  April,  1887.      Without  prejudice.     Dear  sirs, — . 
agree  to  give  you  a  total  deptli  from  high- water  mark 
to  the   land  purcha.sed  by  you  from  me   in  iSeptembc 
and  situate  at  Forty  Baskets  Bay,  North  Harbour,  the  i: 
depth  being  in  consideration  of  the  uncertainty  re  spec  i 
reservation  of  100ft.   from   high-water  mark.     This  ag 
is  to  apply  in  the  event  of  the  said  land  (purchased    : 
not  being  affected  by  the  application  of  Mrs.  Smith  for  a  ce  i 
of  title,  and  you  will  on  your  part  at  once  pay  the  prci 
note  now  current,  and  take  a  transfer  of   said  land. 
&C,,   J,  C,  Neild."     There  was   no   written  acceptance 
offer,  and  by  the  statement  of  defence  both  the  agreem<' 
the  acceptance  thereof  were  denied.     The  plaintiff  contend 
that  the  reservation   iu  Hely 'a  grant,  which  was  set  out- 
statement  of  claim,  and  was  dated  the  27th  May,  1834,  w 
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^^^'  and  that  the  100ft.  of  frontage  had  passed  to  him.  Secondly, 
NwLD  lie  contended  that  even  were  this  not  so,  that  the  reference  made 
Payibson.  in  the  agreement  to  Torrens'  title  had  given  the  defendants  the 
The  aj.  means  of  ascertaining  what  was  sold,  and  that  in  fact  nothing 
.was  sold  to  them  except  that  which,  holding,  as  he  did, under 
what  is  called  a  Torrens'  title,  he  could  himself  convey;  and, 
thirdly,  he  at  first  contended  that  there  was  a  good  agreement 
contained  in  the  letter.  As  to  this  latter  point,  the  Chief  Judge  iii 
Equity  held  that,  there  being  no  written  acceptance  of  the  plaintiffs 
oflfer.the  Court  could  not  decree  specific  performance  of  the  oontraet 
as  to  the  extra  depth,  and  on  the  argument  before  us,  the  plaintiff's 
counsel  abandoned  this  part  of  the  case  €md  asked  that  the  original 
contract,  and  that  only,  should  be  carried  into  effect.  We  have 
therefore  now  to  dispose  of  two  points  only.  First — Is  the  reserva- 
tion in  the  grant  a  good  reservation  ?  Secondly — Assuming  that  it 
is,  are  the  defendants  unable  to  rely  upon  this  as  an  objection  to  the 
title  consequent  upon  the  words  "  as  per  Torrens'  title  "  in  the 
agreement  of  the  I7th  September,  1884 1  The  words  of  the  grant 
so  far  as  it  is  necessary  to  refer  to  them  are  as  follows:  I  do 
hereby  grant  unto  the  said  Hely,  his  heirs  and  assigns,  subject  to 
the  reservations  and  conditions  hereinafter  mentioned,  20.acres  of 
land,  situate  in  the  county  of  Cumberland,  parish  of  Manly  Cove, 
commencing  at  a  marked  tree  at  North  Harbour,  and  bounded  on 
the  west  by  a  line  south  20  chains  and  50  links,  on  the  south  by  a 
line  east  20  chains  to  Dobroyd  Point,  North  Harbour,  and  on  the 
north  by  the  waters  of  that  harbour  to  the  marked  tree, 
reserving  to  His  Majesty  (amongst  other  things)  all  lands  within 
100ft.  of  high-water  mark  on  the  sea  coast  and  on  every  creek, 
harbour,  or  inlet.  We  are  of  opinion  that  the  lOOft  from 
high- water  mark  are  well  excepted  out  of  this  giant  It  is  a 
part  of  the  thing  granted,  it  is  excepted  by  apt  dear,  and 
*  precise  words,  and  the  excepted  matter  is  described  with  cer- 
tainty. See  Sheppard'a  Touchstone  75 ;  also  Davidson  Con- 
veyancing,  I.  91.  It  is  called  a  reservation,  but  that  does  not 
make  it  less  an  exception.  This  exception  operates  inmiediately, 
and  the  subject  matter  of  it  never  did  pass  to  the  grantea  See 
Cooper  V.  Stv,aH  (3).  The  objection,  therefore,  that  the  plaintiff 
(3)  14  App.  Gas.  286,  at  p.  290. 
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is  not  in  a  position  to  convey  to  the  defendants  any  land  l^^- 
within  100ft.  of  high- water  mark  is  well  founded.  It  is  Neild 
said,  however,  that  the  words  in  the  contract,  "and  having  Davidson. 
frontage  of  132ft.  to  the  waters  of  North  Harbour,"  do  xhe  O.J. 
not  mean  that  the  land  contracted  to  be  sold  is  to  be  con- 
tiguous to  the  water ;  but  that  if  the  land  front  a  reservation 
which  is  contiguous  to  the  harbour  it  is  sufficient.  I  do  not 
think  this  was  seriously  argued,  and  indeed  it  is  not  open  to 
serious  argument.  As  on  all  other  documents,  the  Court  has 
to  put  a  reasonable  construction  upon  this,  and  endeavour  from 
its  contents  to  arrive  at  the  intention  of  the  parties.  Here 
the  land  is  described  as  being  at  a  bay,  and  having  frontage 
not  to  a  reservation  but  to  the  water;  we  are  of  opinion, 
therefore,  that  the  land  which  was  sold  to  the  defendants  was 
a  piece  of  land  contiguous  to  the  water  of  the  harbour.  The 
last  point  is  the  only  matter  which  has  caused  us  any  difficulty 
in  this  case.  The  plaintiiff  contends  that  the  words  "as 
per  Torrens'  title"  control  the  contract  and  limit  it  to 
what  is  shewn  in  the  certificate,  that  is  the  grant,  and 
therefore  the  defendants  are  not  entitled  to  claim  from 
him  that  he  shall  convey  to  them  anything  which  the  certifi- 
cate shews  is  not  within  his  power  to  convey.  It  must  be 
borne  in  mind,  however,  that  the  suit  here  is  one  for  specific 
performance,  and  that  a  Court  of  Equity  will  not  grant  relief 
in  such  a  suit  unless  it  is  able  to  see  that  the  contract,  which  it 
is  asked  to  enforce,  has  not  been  brought  about  by  mistake.  If 
it  has,  and  if  this  mistake  has  been  in  any  way  brought  about  by 
the  vendor,  the  Court  will  as  of  course  refuse  to  grant  specific  per- 
formance to  him.  See  Denny  v.  Hancock  (4.)  In  that  case, 
which  was  as  here  a  suit  by  a  vendor  for  specific  performance, 
there  was  a  plan  annexed  to  the  particulars  of  the  property  which 
shewed  a  shrubbeiy  on  its  western  boundary ;  the  defendant  going 
to  inspect  the  property  before  the  sale,  and  having  the  plan  before 
him  found  on  the  western  side  a  belt  of  shrubs  with  an  iron  fence 
outside  it  enclosing  three  ornamental  trees,  and  he  then  bought 
the  property,  believing  that  the  fence  was  the  boundary.  It 
turned  out  that  the  real  boundary  was  a  line  of  shrubs  within 

.     (4)  6  Ch.  I. 
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^^^'  the  shrubbery,  and  did  not  enclose  the  trees.  The  Court  held 
Nkild  that  the  mistake  was  brought  about  by  negligence  on  the  part 
Davidson,  of  the  vendor,  and  dismissed  the  suit  with  costs.  And  see  also 
Xhe  C.J.  Jcm/es  V.  Rvrwmjefr  (5).  Now,  here  it  is  quite  clear  that  in 
1884,  when  this  contract  was  entered  into,  the  plamtiff  believed 
he  was  entitled  to  sell,  and  was  selling  land  contiguous  to  the  water, 
and  this  is  what  the  defendants  believed  they  were  purchasmg. 
Even  in  1887  it  is  apparent  that  the  plaintiff  thought  tiiat  he 
might  still  be  able  to  convey  up  to  high-water  mark,  and  spoke 
in  th^  letter*  of  the  27th  April  "  of  the  uncertainty  respecting 
the  reservation  of  100  feet  from  high  -water  mark ;"  and  in 
his  statement  of  claim  he  charges  that  he  is  entitled  to  the 
lands  contracted  to  be  sold  to  the  defendants.  We  have,  there- 
fore, no  doubt  that  the  plaintiff  and  the  defendants  both 
believed  mistakenly  that  the  one  could  sell,  and  the  others 
could  buy,  a  piece  of  land  with  frontage  to  the  water.  We 
think  that  it  would  be  opposed  to  all  principle  governing  this 
class  of  cases  if,  under  such  circumstances,  the  defendants  were 
now  compelled  to  accept  a  conveyance  of  a  piece  of  land  whieh 
either  had  no  frontiage  to  the  water  of  the  hcurbour,  or  if  the 
plaintiff  undertook  to  conv^  to  high-water  mark,  yet  the 
defendants  would  clearly  be  without  any  title  to  the  land  so 
conveyed.    The  appeal  is  therefore  dismissed  with  costs. 

Solicitors  for  the  plaintiff :  Greojgh  &  WiUiams. 
Solicitors  for  the  defendants :  Abbott  &  Allen. 
(5)  14  Gh.  D.  588. 
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8pecifi^  p^formance^-^Oanfra^l  for  gale.  0/  kvads^No  title  ifi  tmulor  ^  ffusband 

twti  im/e,  patitioH  by — Settled  Estates  Aci — Vtiidor  and  purchoMT — Right  qf     C.J.  Eq, 
puifthmer  to  ohstract  of  tiik  for  60  years. 

The  vivee  of  the  plaiotiQa  had  a  life  eHtate  in  certain  Imnds  diBtinguiibed  oa  A , 
and  C,  &n4  were  Qntitled  abselutely  to  certain  other  lands  distinguished  as  B. 
A  petition  nnd^r  the  SEitM  Estate ^  Act  waa  presented  by  the  huslmnds  and  wivea, 
Without  the  addition  of  a  ue^Et  Eriendf  for  power  to  sell,  and  on  such  petition  an 
order  wnB  made  reciting  that  the  wiven  had  consented  to  lillow  B.  to  be  sold  with 
A.  and  C,  and  anthoriaing  the  sale  of  A.,  B.,  and  C.  at  a  reserve  of  2650^.  The 
order  contained  no  mention  of  any  person  who  should  have  the  conduct  of  the 
sale,  and  nothing  was  said  qm  to  how^  the  solo  should  be  carried  out.  The  plamtLffs 
entered  into  a  contract  with  the  defendant  for  the  sale  of  the  lands,  and  brought  a 
suit  for  specific  performance  thereof. 

Hddt  that  the  petition  was  the  husbunfU'  p^titionj  not  tha  wives*;  and  that  even 
if  the  order  bound  the  wives  on  the  ground  that  they  ho^l  consented  to  it,  it  was  a 
mere  g:enerat  order,  and  the  wivos  could  withdraw  their  consent  at  any  time  ;  that 
30  there  was  no  one  to  condnot  the  sale  the  order  could  not  be  carried  out,  and 
that  if  it  were  carried  out  the  sale  must  be,  Ln  the  abflence  of  directiona  to  the 
oonlr^ry,  by  public  auction. 

One  of  the  conditions  of  sale  was  vm  follows  : — The  vendor  will  within  a  reason' 
able  time  after  the  day  of  sale  prepare  and  deliver  to  the  pnr chaser  or  his  solieitor 
or  the  auctioneers  an  abatroct  of  bis  title,  and  shall  not  bo  called  npon  to  abfltroot, 
produce  or  procure  or  covenant  to  produoe  any  deeds  or  copies  of  deeds  or 
evidenoea  of  title  whatsoever  in  support  of  his  title ^  or  in  verification  of  the 
abstract^  other  than  what  are  now  in  his  possession. 

Hddf  that  the  purchaser  was  not  thereby  compelled  to  accept  an  abstract  of 
less  than  60  year^,  and  that  if  the  vendor  refused  to  famish  such  an  abstract  the 
purchaser  might  eanoel  the  contract. 

Suit  tor  specific  perfoirmance  of  a  coatract  for  the  sale  of 
certain  lands.  The  plain tiflCs  had  themselves  no  title  to  the  lands, 
which  were  vested  in  their  wives,  part  for  a  life  estate  and  part 
absolutely.  On  the  suggestion  of  the  defendant,  the  wives 
had,  with  their  husbands,  but  without  a  next  friend, 
presented  a  petition  under  the  Settled  Edaies  Act, 
for  power  to  sell  the  lands  in  which  they  had  a  life 
estate,  and  an  order  was  made  authorising  a  sale  of  the  whole  of 
the  landB  at  a  state*:!  price,  but  no  one  was  appointed  to  conduct 
the  sale.  The  defendant  then  agreed  to  purcha,se  the  lands  from 
the  plaintiffs,  one  of  the  conditions  of  sale  being,  that  the  vendor 
should,  witbin  a  reasonable  time,  deliver  to  the  purchaser  an  , 
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^^^'       abstract  of  his  title,  but  should  not  be  compelled  to  produce  or 
Sk'        abstract  deeds  not  in  his  possession.    The  plaintifl^  delivered  to  the  { 

Rbynolds.   defendant  an  abstract  shewing  a  title  back  to  1859  ;  a  requisition  { 

was  made  by  the  defendant  for  an  abstract  of  title  for  60  years,         i 
which  the  plaintiffii  refused  to  give  except  at  the  expense  of  the 
defendant.    The  defendant  then  refused  to  go  on  with  the  con-  | 

tract,  and  the  plaintiffs  brought  this  suit  for  specific  performance.  | 

Lingeriy  for  plaintiff  The  plaintiff  must  succeed,  because  even 
if  he  has  no  title  now  he  can  get  one :  Fry  Specific  Performanoe 
447. 

Walker  and  L.  Omen,  for  the  defendant  The  plaintiff  here 
has  no  title,  and  cannot  get  one  by  ordinary  course  of  law  or 
equity.  The  proceedings  under  the  Settled  Estates  Act  are  bad ; 
the  nice  jurisdiction  conferred  upon  the  Court  by  that  Act  cannot 
be  exercised  with  the  slipshod  laxity  which  has  characterised  the 
proceedings  in  the  present  case,  unless  the  safeguards  with  which 
the  Act  is  fenced  about  are  to  be  rendered  illusory.  The  petition 
must  be  presented  by  the  person  entitled  to  the  rents  and  profits ; 
here  the  petition  was  by  the  husband,  not  by  the  wife.  A 
married  woman  with  separate  estate  can  only  approach  the  Goart 
by  her  next  friend,  and  a  suit  brought  by  a  husband  and  wife  in 
respect  of  the  wife's  separate  estate  is  demurrable:  Wake  v. 
Parker  (1).  There  the  husband  was  joined  as  next  friend,  and 
it  was  held  that  this  was  bad,  as  it  was  agnam  committere  lupo ; 
d  fortiori,  a  suit  is  bad  where  he  is  not  joined  as  next  friend,  and 
the  same  reasoning  applies  to  a  petition. 

[Owen,  J.  A  suit  by  husband  and  wife  is  demurrable  because 
the  wife  could  repudiate  it,  saying  it  was  not  her  suit,  and  so 
harass  the  defendant  a  second  time.  Does  that  apply  to  a 
petition  where  she  is  examined  separately  and  consents  to  the 
proceedings  ?] 

The  husband  is  dominui  litis,  it  is  his  petition ;  and  the  £aet 
that  the  wife  tells  the  Judge  that  she  consents  cannot  make  it 
her  petition.    The  jurisdiction  of  the  Court  is  limited  by  the 

(1)  2  Keen  59. 
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Act;  what  is  there  to  prevent  the  wife  from  presenting  a  new        1S90. 
petition  ?    She  m  not  estopped  from  doing  so,  as  her  previous        See 
consent  was  entirely  voluntary  and  without  conaideratiou.     If    rWouss. 
the  property  had  been  sold  perhaps  there  might  he  a  difference, 
but  here  there  had  been  no  sale ;  no  one  s  position  is  altered  by 
the  order  to  sell     The  wives  could  present  a  new  petition  at  any 
momentj  and  the  property  is  therefore  out  of  the  control  of  the 
vendors,  who  of  course  cannot  control  their  wives  by  any  legal 
proces,H,  and  consequently  have  no  claim  to  further  time  for  the 
purpose   of  getting  a  title:    Fi^  Specific  PerforviaTi^e,  Ed,  ii* 
134?3,  p.  577  ;  Hughes  v,  Evans  (2),  Meeve  v,  Dalbi/  (3), 

[Owen,  J,  In  Wak^  v,  Parker,  Lord  Langdon,  at  p.  73,  sayfi  : 
**  In  the  absence  of  any  evidence  it  is  the  suit  of  the  husband/*] 

Even  if  the  wives  are  estopped  from  presenting  a  new  petition, 
that  does  not  make  these  proceedings  good.  In  Penfdd  v. 
Mould  (4),  a  married  women  had  been  separately  examined,  and 
had  consented  to  the  transfer  of  certain  stock  to  her  husband, 
and  it  was  held  that  she  could  withdraw  her  consent  at  any  time 
before  the  transfer  was  completed. 

[Owen,  J.  Would  not  that  objection  apply  if  the  petition  were 
perfectly  regular  ?  Could  not  the  married  woman  withdraw  her 
consent  even  in  that  case  ?] 

Not  if  the  petition  were  regular,  because  there  are  other 
persons  interested ;  just  as  m  a  suit  for  administration  the  plaintiff 
can  dismiss  the  suit  at  any  time  up  to  the  moment  of  decree,  but 
after  decree  anyone  interested  could  object. 

Again,  the  order  is  bad,  as  no  one  is  mentioned  who  is  to 
conduct  the  sale ;  and,  further,  the  Court  had  no  jurisdiction  to 
make  the  order  as  to  part  of  the  land,  which  is  not  settled  land 
at  all,  but  belonged  to  the  wife  absolutely :  Be  HUton'a  Trusts  (5). 
There  is  nothing  in  the  order  authorising  a  sale  by  private  con- 
tract, which  must  be  submitted  to  and  approved  by  the  Court ; 
Middleton  Settled  Estates  Act,  p.  45.     S.  36  is  relied   upon   bb 

{2)  IS.  3c  H.  185.  (4)  L.R,  4  Eq.  562, 

IZ)  2  B.  &  a  464,  (5)  14  L.T.N.S.  129, 
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I890»  validating  all  these  proceedings,  but  only  applies  to  flaws  dis- 
Sbb  covered  after  completion  of  sale  :  Thompson's  Settled  Estates  (6). 
RxTNOLiMi.  The  defendant  is  entitled  to  a  60  years  title ;  the  conditions  of 
sale  provided  that  the  vendor  is  only  to  give  an  abstract  of  deeds 
in  his  own  possession,  but  this  cannot  entitle  him  to  force  a  title 
for  less  than  60  years  on  the  purchaser,  it  only  gives  him  a 
right  to  rescind  if  the  purchaser  insists  on  more  :  Cooper  v. 
Emery  (7),  Moxdton  v.  Edmonds  (8),  Osborne  v.  Harvey  (9). 

Lingen  in  reply.  Our  title  is  not  a  nullity,  the  purchaser  has 
a  right  to  a  title,  and  we  will  give  him  one. 

[Owen,  J.  How  can  you  force  the  wives  to  join  by  the  ordinary 
course  of  law  or  equity  ?] 

Their  consent  is  written  and  signed  by  them,  and  can  be  enforced 
by  the  ordinary  jurisdiction  of  the  Court. 

[Owen,  J.,  referred  to  Turner  v.  Turner  (10).] 

There  there  was  no  separate  estate,  and  the  wife  could  not  adopt 
the  proceedings.  There  is  no  authority  that  a  married  woman 
will  be  allowed  to  reopen  the  proceedings  where  the  case  has  been 
bona  fide  fought  out :  Crambome  v.  Dr,  Hamilton's  wife  (U). 
Where  once  the  order  of  the  Court  has  been  made  it  cannot  be 
reviewed ;  all  the  cases  which  have  been  cited  are  cases  where  the 
Court  before  decree  has  seen  that  the  married  woman  has  not 
been  sufficiently  protected,  and  therefore  must  be  separated  in  the 
suit.    The  title  which  we  oflTer  them  is  not  a  new  one ;  they  knew  ] 

what  it  was  throughout,  and  the  only  objection  they  took  was  that 
the  wives  had  no  title,  not  that  we  had  none:  Magenis  v.  FaUan 
(12).  All  the  cases  where  vendors  have  been  aUowed  the 
indulgence  of  delay  for  the  purpose  of  getting  a  title  are  cases 
where  there  was  some  doubt  whether  they  would  succeed  in 
getting  one,  since  otherwise  there  would  be  no  necessity  for  the 
delay. 

(6)  Vohni.  418.  (10)  2  D.M.  &  G.  28. 

(7)  1  PhilL  388.  (11)  1  Ch.  Bep.  123. 

(8)  1  De  O.F.  ft  J.  246.  (12)  2  MoUoy  561. 

(9)  7  Jar.  229. 
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Owen,  J,    This  is  a  suit  for  specific  performaaice  of  a  contract       ^^^* 
for  the  sale  of  certain  pieces  of  land  fotming  part  of  the  Point        ^^ 
Piper  Estate,     It  appears  beyond  all  doubt  that  the  plaintiffs    Rktkolds, 
have  no  title  to,  and  no  interest  whatever  in,  these  lands,  which 
consist  of  three  pieces,  described  in  one  of  the  plans  before  the 
Court  BH  A.,  B.,  and  Q     The  wives  of  the  plaintiffs  are  entitled  to 
pieces  A,  and  C.  for  life,  with  remainder  to  their  children,  and 
the  piece  B.  is  vested  in  the  wives  absolutely  as  tenants  in 
commoo*     If  the  matter  remained  merely  in  contract,  I  have  no 
doubt  whatever  that  the  defendant  could  refuse  to  carry  it  out, 
for  where  a  vendor  purports  to  sell  property  to  which  he  has  no 
title  at  all,  he  cannot  compel  the  purchaser  to  take  the  property 
on  the  strength  of  an  undertaking  by  him  to  obtain  a  conveyance 
from  the  rightful  owner.    That  principle  was  laid  down  many 
years  ago  in  a  very  old  case,  TendHng  v.  London  (13),  where  it 
was  decided  that,  "  If  A  contracts  for  the  purchase  of  an  estate, 
and  is  not  absolute  owner  of  it,  nor  has  it  in  his  power  by  the 
ordinary  course  of  law  or  equity  to  make  himself  &o,  though  the 
owner  offers  to  make  the  seller  a  title,  yet  equity  wiU  not  force  the 
buyer  to  take  it,  for  every  seller  that  will  have  such  a  bargain 
executed  must  be  hoTid  Jide  a  contractor."     That  case  is  cited 
with  approval   in    Sugden's    Vertdors  and  Purchasers ,  and  is 
referred  to  in  par,  1343  of  the  second  edition  of  -P?"^,  where,  in 
dealing  with  the  question  whether  the  Court  will  extend  the 
time  for  getting  in  the  title,  the  learned  author  says,  "  Nor  will 
the  Court  grant  additional  time  where  the  vendor  propose s^  not 
to  cure  a  defect  in  the  title  which  he  had  at  the  sale,  or  to  pro- 
duce fresh  evidence  in  support  of  it,  but  to  get  an  entirely  new 
title,  for  the  Court  will  not  force  a  buyer  to  take  an  estate 
from  a  vendor  who  is  neither  owner  of  it,  nor  possessed  of 
the  power  by  the  ordinary  course  of  legal  proceedings  to  make 
himself  so ;  for  it  is  not  the  purpose  of  the  Court  to  enable 
one   man  to  sell   another  man's  estate."     Thus,  if  the  matter 
remained  in  contract,  there  can  be  no   doubt  that  the  Court 
would  not  compel  the  defendant  to    carry  it  outj  but  it  is 
said  that,  although   the  defendant    might  at    one  time  have 
taken  this   objection^   he  cannot  do   so  now,  because  he  has 
(13)  2  Eq.  Ca.  Ab.  630  pL  9. 
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^^^       concurred  in  the  steps  which  were  taken  by  the  plaintifis  to  get 

Sm        a  title  from  their  wives.    Now,  in  the  first  place,  the  proceedings 

RiWoLDs.   which  were  instituted  by  the  plaintifib  for  the  purpose  of  getting 

C.J.  £q.     ^^^  ^^^^^  could  only  relate  to  those  portions  which  were  settled 

lands  within  the  meaning  of  the  Settled  Estates  Act,  that  is, 

portions  A.  and  C,  for  the  Court  would  have  no  jurisdiction 

under  the  Settled  Estates  Act  to  make  any  order  as  to  B.,  which 

belonged  to  the  wives  absolutely ;  and,  therefore,  even  assuming 

the  order  of  the  Court  to  be  valid,  the  plaintiffs  cannot  make 

any  title  whatever  to  portion  B.,  for  the  wives  have  not  joined  in 

the  contract,  and  no  order  that  the  Court  could  make  could  in 

any  way  compel  them  to  execute  a  conveyance  of  portion  R, 

neither  can  I  see,  nor  can  counsel  suggest,  any  way  in  which  the 

husbands  could  compel  them  to  do  so. 

Clearly,  therefore,  the  defendant  can  make  no  title  to  B.  Th^ 
as  to  A.  and  C,  the  whole  of  the  proceedings  upon  which  the 
order  of  the  Court  was  based  were  irregular  from  beginning  to 
end.  The  petition  was  presented  by  the  husbands,  who  joined 
their  wives  as  co-petitioners,  but  without  next  friends,  and  it  has 
been  decided  from  very  early  days  that  a  bill  or  a  claim  or  a 
petition  which  is  filed  by  &  married  woman  with  her  husband  is 
the  bill,  claim,  or  petition  of  the  husband  unless  the  wife  joins  by 
her  next  friend,  and  the  proceedings  are  in  no  way  binding  on 
the  married  woman,  who  can,  if  she  likes,  ignore  them  and 
institute  the  same  proceedings  by  her  next  friend.  '  Then  it  is 
said  that  though  the  petition  is  irregular  in  form,  still  the  order 
is  good,  because  the  wives  consented  when  examined  by  the 
Court  I  have  very  great  doubt  whether,  under  the  circumstances 
of  the  case,  the  married  women  could  not  withdraw  their  consent 
at  any  time  before  the  sale  took  place.  The  order  is  merely  a 
general  order  for  sale — it  does  not  confirm  any  existing  contract 
or  direct  a  sale  to  any  particular  person  or  on  any  particular 
terms  or  within  any  particular  time,  and  I  have  very  great  doubt 
whether  at  any  time  before  the  sale  took  place  the  wives  could 
not  say, "  We  do  not  wish  to  go  on  with  this  sale ;  it  is  not 
compulsory  upon  us,  we  merely  have  a  power  to  sell  and  we  do 
not  choose  to  exercise  it."  Thus  I  am  inclined  to  think  that  even 
if  the  order  is  binding  upon  them  (as  it  possibly  may  be,  as  they 
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have  consented),  there  is  nothmg  to  compel  them  to  obey  the  order.        I89(K 
Then  who  is  to  carry  out  the  sale  ?      The  only  person  authorised        Su 
to  do  anything  is  the  plaintiff  Hinton,  and  he  only  has  power  to   Rbtnolds. 
execute  the  conveyance ;  there  is  no  direction  that  he  is  to  have     qj  « 
the  conduct  of  the  sale — ^to  appoint  the  auctioneer,  or,  if  there 
is  a  private  sale,  to  approve  the  contract,  so  that  I  do  not  see  how 
the  order  could  be  carried  out.    Further,  in  my  opinion  where  a 
sale  is  authorised  to  be  made  out  of  Court,  it  ought  in  the  first 
instance  to  be  by  auction,  unless  of  course  there  is  some  private 
contract  which  has  been  authorised  by  the  Court,  and  then,  if 
the  reserve  is  not  reached   when  the  property  is  put  up  to 
auction,  application  maybe  made  to  the  Court  for  leave  to  sell  by 
private  contract.     This  order  merely  confers  a  general  power  to 
sell,  and  under  it  I  do  not  think  the  property  can  be  sold  other- 
wise than  by  auction. 

There  is  one  other  point*  to  which  I  wish  to  refer,  and  that  is 
with  regard  to  the  second  condition  of  sala  It  appears  that  the 
abstract  which  was  sent  to  the  defendant  only  shewed  a  title 
reaching  back  to  1859 ;  a  requisition  was  made  to  the  effect  ihat 
the  purchaser  was  entitled  to  have  a  60  years  title,  to  which  the 
vendors  replied  that  they  would  give  a  further  abstract  if  the 
purchaser  would  pay  for  it,  but  that  they  were  not  bound  to 
abstract  beyond  the  deeds  in  their  possession.  Now  it  appears 
to  me  that  the  second  condition  gives  the  vendors  the  power  to 
rescind  the  contract  if  the  purchaser  insists  upon  an  ab^ract  of 
deeds  not  in  his  possession,  but  does  not  compel  the  purchaser  to 
take  a  title  of  less  than  60  years;  he  is  entitled  to  have  an 
abstract  for  that  period,  and,  though  under  the  second  condition 
the  vendor  may  refuse  to  give  it  him,  he  is  none  the  less  entitled 
on  such  refusal  to  cancel  the  contract  Here  the  vendors  refused 
unless  the  purchaser  would  pay  for  it ;  that  was  a  condition  they 
had  no  right  to  impose,  and  the  purchaser  was  therefore  justified 
in  rescinding. 

Then  the  plaintiffs  ask  for  further  time  in  order  that  they  make 
their  title  by  means  of  another  petition  under  the  SetUed  EstcUes 
Act,  but  I  do  not  think  that  this  can  be  allowed  them,  principally 
for  these  two  reasons.    I  do  not  see  how  they  can  compel  their 

N.S.W.R.,  Vol.  XL.  Eq.  0 


See        they  can  be  compelled  to  convey  to  the  defendant. 


aj.  Eq. 


Suit  dismissed  wi^  cobIs^ 
Solicitor  for  plaintiffs ;  G.  E.  H.  Saunders^ 
Solicitor  for  defendant :  T,  Read, 


1890,  WOOLDRIDGE  v.  M*CLURE  and  OrHHia. 

Aug.  15»  18.    A^^^^^^^^ff^^t—Rmiiting  tnmt^Crovm  Land«  Alknalion  Act,  1S61  ^26  Fk.  if©.  IJ 
CiJ-  Eq»  —Gondiiiontd  purcha&e,  tran»/er  of  by  trustee,  io  mfani. 

M,,  who  held  a  conditfooal  purchase  as  trustee  for  T.,  tran8ferred  to  L.,  who 
tranflf erred  to  the  defendant,  a  daughter  ol  T.,  imdan  Enfant  of  siJtteen  ^e&rt.  L 
admitted  that  he  held  the  laud  as  trustee  for  T.  Ilcld^  on  the  evidence  that 
the  transfer  to  the  defendant  was  not  hy  way  of  ad%^aneement,  &nd  thftt  ehe 
hold  the  lands  us  tnistee  for  T.     Tooth  v.  Power  {I)  diattngtibh^. 

In  this  suit  a  reference  had  been  ordered  to  the  Master  to 
ascertain  whether  a  certain  conditional  purchase,  which  wils  taken 
up  by  one  Morris,  as  trustee  for  John  Taylor,  on  October  21st, 
1869,  and  subsequently  transferred  by  him  to  one  Lewis,  and  by 
Lewis  to  the  defendant  Sarah  Ann  Leetham,  then  Sarah  Ami 
Taylor,  was  transferred  to  her  as  an  advancement  by  her 
father,  the  said  John  Taylor,  or  subject  to  a  resulting 
trust  in  his  favour.  The  Master  found  that  the  con- 
ditional purchase  was  transferred  by  Lewis  at  the  request 
of  Taylor  to  Sarah  Ann  Leetham,  in  pursuance  of  Taylors 
intention  of  making  one  estate  of  the  selection  in  question 
and  of  some  adjoining  selections  taken  up  in  the  names  of  Taylor's 
other  children,  and  not  as  an  advancement ;  that  the  conditional 
purchase  was  originally  taken  up  by  Morris,  on  October  21st, 
1869,  was  transferred  by  hira  on  November  12th,  1870,  to  Lewi^, 
who  held  it  as  trustee  for  Taylor,  and  transferred  to  Sarah  Ann 
Leetham,  on  January  24th,  1870.  He  also  found  that  it  was 
legally  necessary  that  Sarah  Ann  Leetham  should  reside  upon  the 
(1)10N.S*W.  L.E-  Eq»  143, 


, 
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conditional  purchase  for  a  period  of  about  eight  months,  before  a       ^890. 
certificate  of  conformity  under  the  Crovm  Lands  Alienation  Act  Wooldmdob 
of  1861  could  be  legally  issued,  and  that  she  did  not  attain  her    M'Clubb. 
.majority  until  January  I8th,  1874.    The  certificate  concluded  as 
follows :  "  On  the  above  facts  I  find  specially,  following  the  case 
of  Tooth  V.  Power,  that  on  the  said  transfer  to  the  said  defendant 
Sarah  Ann  Leetham,  then  Taylor,  the  said  conditional  purchase 
was  not  still  subject  to  a  resulting  trust  in  favour  of  the  said 
John  Taylor." 

Mr.  and  Mrs.  Leetham  took  out  a  summons  to  vary  the  certifi- 
cate, by  reversing  it  in  so  far  as  it  declared  that  the  transfer  to 
Mrs.  Leetham  was  not  made  as  an  advancement,  and  the  other 
defendants  tooI(  out  a  cross  summons  to  vary  it,  in  so  far  as  it 
declared  that  the  conditional  purchase  was  not  still  subject  to  a 
resulting  trust  in  favour  of  John  Taylor. 

Walker  and  Gordon  for  the  defendants  Leetham.  The  legal 
presumption  is  in  favour  of  advancement,  €uid  here  the  evidence 
shewed  that  the  testator  was  making  conditional  purchases  in 
the  names  of  his  children  with  the  view  apparently  of  putting 
them  in  possession  of  a  certain  block  of  land.  At  the  date  of  the 
transfer  to  Mrs.  Leetham  the  testator  was  an  uncertificated 
insolvent,  and,  further,  he  had  already  taken  up  the  full  quantity 
of  land  allowed  by  the  Land  Act,  and  he  would  therefore  be 
estopped  from  denying  that  the  transfer  was  by  way  of  advance- 
ment, because  in  order  to  deny  it,  he  would  have  to  set  up  that 
he  was  acting  in  fraud  of  his  creditors  and  of  the  Land  Act 
See  1  WhiU  &  Tudc/r  L.C.  Ed.  5,  p.  250—"  Evidence,  however,  it 
seems,  will  not  be  admissible  to  rebut  the  presumption  of  awivance- 
ment,  where  the  object  of  the  evidence  is  to  shew  that  the  person 
who  made  the  transfer  intended  it  to  take  efiect  in  fraud  of  the 
law." 

[Owen,  J.  That  might  be  an  argument  to  induce  the  Court 
not  to  base  its  decree  upon  the  Master's  finding,  and  would  be 
pertinent  on  Further  Consideration,  but  how  can  I  give  effect  to 
it  at  this  stage  ?] 

They  referred  to  ChUders  v.  Childera  (2),  Orey  v.  Orey  (3). 

(2)  1  D.  ft  Jo.  482.  (3)  2  Swanst.  694. 
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M'Clubb. 


Larrib  for  the  plaintiff. 

Owen,  J.  The  reference  was  to  ascertain  whether,  in  fact,  the 
transfer  was  made  by  way  of  advancement,  and  I  think  that  the 
Master  was  right  in  finding  that  it  was  not.  On  Further  Con- 
sideration it  may  be  argued  that,  although  the  facts  found  by 
the  Master  are  correct,  the  Court  will  not  allow  them  to  be  used 
for  the  purpose  of  rebutting  the  presumption  of  advancement ; 
*  but  the  question  here  is,  whether  the  facts  found  by  him  are 
correct,  and  in  my  opinion  they  are. 

The  cross-summons  by  the  other  defendants  was  then  dealt 
with. 

A.  H,  Simpson  and  Knox,  The  Master  has  found  that  but  for 
Tooth  V.  Power  there  would  be  a  resulting  trust;  we  submit  that 
Tooth  V,  Power  does  not  apply.  In  Tooth  v.  Power  the  infant 
was  six  years  of  age,  here  she  was  within  a  few  months  of  her 
majority;  she  took  the  land  clothed  with  the  trust,  and  she 
cannot  repudiate  the  trust  and  keep  the  land. 

They  referred  to  DanieU  v.  Wallace  (4),  Stephen  v.  StallworOiy 
(6),  Blackman  v.  Piper  (6). 

Walker  and  Gordon  for  the  Leethams.  In  Tooth  v.  Power  the 
Court  refused  to  hold  that  a  selection  in  the  name  of  an  infant 
belonged  to  some  one  else  who  had  paid  for  it,  because  to  do  so 
would  be  an  infringement  of  the  infant's  statutory  right  to  take 
up  a  certain  quantity  of  land  and  because  the  consideration 
proceeded  in  part  from  the  infant.     Per  Windeyer,  J.,  at  p.  162. 

Simpson  in  reply.  This  was  a  case  of  transfer  and  the  infant's 
statutory  privilege  cannot  have  been  in  any  way  infringed. 


Cur.  adv.  wit 


August  18.  August  18, 


Owen,  J.    In  this  case  the  Court  directed  a  reference  to  the 
Master  to  ascertain  whether  a  certain  conditional  purchase  had 

(4)  2  N.S.W.  L.R.  Eq.  20.  (6)  10  N.S.  W.L.B.  Eq.  170. 

(6)2N.S.W.L.R.  55. 
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been  transferred  to  Mrs.  Leetham  by  way  of  advancement^  or        188<5- 
subject  to  a  resulting  trust  in  favour  of  her  father.    The  reference  Wooldridge 
appears  to  have  been  made  by  consent,  and  is  not  very  happily    M'Clohe. 
vp^orded,  aa  by  it  the  Ma^ster  is  directed  not  merely  to  determine     qj^  gf, 
questions  of  fact,  but  also  to  decide  points  of  law.     He  has  made 
bis  report  and  has  found  that  the  conditional  purchase  was  not 
transferred  to  Mrs.  Leetham  by  way  of  advancement.     And  then, 
after  finding  certain  facts  as  to  the  date  of  the  transfer,  by  whom 
it  was  made,  and  the  position  in  which  Mrs.  Leetham  stood  at  the 
time,  she  being,  then  an  infant,  he  concludes  :  "  On  the  above  facts 
I  find  specially,  following  the  case  of  Tooth  v.  Power,  that  on  the 
said   transfer  to  the  said  defendant  Sarah  Ann  Leuthani,  then 
Taylor,  the  said  conditional  purchase  was  not  still  subject  to  a 
resulting  trust, in  favour  of  the  said  John  Taylor" 

The  Master  appears  to  have  considered  that  in  the  case  of  an 
ordinary  freehold  the  facts  wbich  he  has  found  would  be  sufficient  * 

to  establish  a  resulting  trust,  and  in  that  case  all  that  the  Master 
would  have  to  do  would  be  to  report  the  facts  and  leave  the  Court 
to  draw  the  legal  conclusion  from  them,  but  this  land  being  a 
conditional  purchase  the  Master  considered  it  necessary  to  draw 
the  attention  of  the  Court  to  a  recent  decision  of  the  Full  Court 
in  the  case  of  Tooth  v,  Po2Ver,  In  my  opinion  this  was  unnecessary, 
as  I  do  not  think  that  this  is  a  case  of  resulting  trust.  In  Tooth 
"v.  Power  a  selection  was  taken  up  by  a  father  in  the  name  of  his 
daughter,  who  was  then  an  infant  of  sis  years  of  age ;  the  money 
was  paid  by  the  father,  and  the  necessary  improvements  were  put 
upon  the  land  at  his  expense,  and  the  question  then  arose  whether 
the  doctrine  of  resulting  trusts  applied  to  the  case  of  such  a 
selection.  But  here  the  selection  was  taken  up  by  a  man  called 
Morris,  who  admitted  that  he  held  the  land  as  trustee  for  Taylor  ; 
it  was  afterwards  transferred  by  Morris  to  Lewis,  who  also  says 
that  he  held  it  as  trustee  for  Taylor,  and  then  in  1872  Lewis 
transferred  to  Mrs,  Leetham.  It  was  not  necessary  for  the  Master 
to  enquire  how  the  trusteeship  arose  between  Morris  and  Taylor 
and  Lewis  and  Taylor — for  aught  that  appears  to  the  contrary 
there  may  have  been  an  express  declaration  of  trust  or  an 
^reement  in  writing,  as  in  BaHon  v,  Muir — but  both  Morris  and 
Lewis  admit  that  they  held  as  trustees  for  Taylor,  and  when 

K.S.W.R.,  VoL  XI.,  Eq.  i* 


vvooLDRiDGit  ^  volunteer  must  przma  fame  be  taken  to  have  taken  the  iand 
M*CLtrRiu  subject  to  the  same  iru^tB  as  those  under  which  Lewis  held  it 
CJ*  Eq,  Neither  the  trustee  nor  his  transferee  could  have  got  rid  of  the 
trusts  affecting  the  land,  but  the  cestui  qtie  ti^^st  could  if  ha  Hked 
have  directed  the  trustee  to  convey  the  property  to  Mrs.  Leetham 
free  from  the  trusts,  so  that  the  case  resolves  itself  again  to 
the  question  what  was  the  intention  of  the  cestui  que  irmU 
Taylor,  in  directing  this  property  to  be  conveyed  to  Mrs. 
Leethara — ^in  other  words,  was  the  transfer  made  by  way  of 
advancement  ?  I  have  already  held  that  the  Master  was  right  in 
reporting  that  there  was  no  advancement  \  the  cmiwi  que  Uiist 
himself  is  dead,  and  we  have  no  direct  evidence  of  what  his 
intention  was,  but  we  have  the  evidence  of  Lewis,  who  says 
distinctly  that  he  was  told  to  transfer  the  property  to  Mrs. 
Leetham,  not  for  her  sole  benefit,  but  for  the  benefit  of  Taylor's 
family  in  general,  that  is,  on  the  smne  trusts  as  those  on  which 
he  held  it  himself.  We  have  also  the  admission  by  Mrs.  Leetham 
herself,  in  the  recitals  to  the  agreement  between  her  and  her 
mother,  which  are  to  the  effect  that  the  testator  (Taylor)  had  died 
before  he  had  carried  out  his  intention  of  making  the,9a  various 
selections,  taken  up  in  the  names  of  his  different  children,  into  one 
property  for  the  benefit  of  his  family  in  general  This  being  so, 
it  appears  to  me  obvious  that  the  intention  of  Taylor  was  that 
Mrs,  Leetham  should  hold  the  land  on  the  same  trusts  a'5  Lewis 
and  Morris,  I  think,  therefore,  that  the  question  of  resulting 
trusts  does  not  arise  in  this  case,  that  the  decision  in  TootJi  v. 
Power  has  nothing  to  do  with  it,  and  that  the  property  remains 
clothed  with  the  same  trusts  as  before  the  transfer  by  Lewis. 

Solicitors  for  the  plaintiff:  Mdcn^amara  S  Nathan. 
Solicitors  for  the  Leethams :  Dowling  d*  Dmuling, 
Solicitors  for  the  other  defendants :  Sly  dEr  HamiUoTL 
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GRIFFIN  v.  MERCANTILE  BANK.  1890. 


Rdease  of  debt—ReBtrvgtion  of  rights  against  sureties— Evidence  of  intention—  JtUy  I  2  3 

Equity  of  redemption,  transferee  of  as  part  consideration  for  release  of  debt—  4.' 

Liability  to  indemnify  transferor  against  action  by  mortgagee  on  covenant  to  pay —  ■^^'  ^• 

Unpaid  purchase  money  of  real  estate — Right  of  transferor  to  indemnity  against  ^  p 
acUon  by  unpaid  vendor— Damages— Costs  as  between  solicitor  and  client. 

The  plaintiff  brought  a  suit  for  specific  performance  of  an  agreement  by  which 
the  defendants  were  to  give  him  a  release  of  his  debt  to  them,  amounting  to  some 
24,000^.  in  consideration  of  a  transfer  by  him  to  them  of  all  his  real  estate.  The 
debt  was  partly  secured  by  a  cash  credit  bond  of  1500^.  with  two  sureties.  Held, 
that  it  was  a  question  of  intention  which  might  be  gathered  outside  the  terms 
of  the  agreement  whether  the  release  was  to  extinguish  the  defendants'  rights 
against  the  sureties  under  the  cash  credit  bond. 

The  plaintiff's  real  estate  consisted  partly  of  equities  of  redemption  of  properties 
over  which  the  defendants  held  a  second  mortgage,  and  of  land  of  which  the 
full  purchase  money  had  not  yet  been  paid  by  the  plaintiff.  Held,  (1)  that 
the  defendants  were  not  bound  to  indemnify  the  plaintiff  against  actions  by  the 
first  mortgagee  on  the  covenant  to  pay,  but  (2)  that  they  must  indemnify  the 
plaintiff  against  actions  by  the  vendors  to  recover  the  unpaid  balance  of  the 
purchase  money. 

The  agreement  was  entered  into  by  both  parties  in  contemplation  of  the  plaintiff 
being  thereby  enabled  to  obtain  the  credit  necessary  for  his  business  as  stockbroker. 
The  statement  of  claim  contained  no  allegation  of  or  prayer  for  damages,  and  no 
damage  was  proved.  Held,  per  (hoen,  J.,  and  on  appeal  per  Foster  and  Manning, 
J  J.  {Stephen,  J. ,  dissentiente),  that  an  inquiry  should  be  directed  to  ascertain  what 
damages  the  plaintiff  had  suffered.  Per  Stephen,  J.,  that  the  damages,  if  there 
were  any,  would  be  too  remote. 

Suit. 

The  plaintiff  was  indebted  to  the  defendants  in  a  sum  of  about 
24,000i.,  secured  by  a  cash  credit  bond  for  1500Z.,  in  which  the 
plaintiffs  brother  and  one  Town  were  named  as  securities,  and 
by  mortgages  over  certain  real  estate.  This  was  a  suit  for  the 
specific  performance  of  an  agreement  by  which,  as  the  plaintiff 
alleged,  the  defendants  had  agreed  to  execute  to  him  a  release  of 
his  indebtedness  in  consideration  of  the  transfer  by  him  to  them 
of  all  his  real  estate.  The  facts  are  set  out  at  length  in  the 
judgments. 

Walker  and  H,  Owen,  for  the  plaintiff.  '  The  plaintiff  is 
entitled  to  an  absolute  release,  and  the  defendants'  rights  against 
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Griffin  g^j^jj  ^  release  as  would  extinguish  the  debt,  and  consequently 
Mercantile  they  can  have  no  rights  against  the  sureties  even  if  there  were 
an  express  stipulation  that  those  rights  should  be  reserved.  There 
are  no  doubt  cases  where  the  Court  construes  a  deed  of  release  as 
a  covenant  not  to  sue,  but  this  is  an  absolute  extinction  of  the 
debt,  and  consequently  the  rights  against  the  sureties  cannot 
remain.  Webb  v.  Hewitt  (1),  Oreen  v.  Wynn  (2).  The  latter 
case  explains  the  former,  and  shews  that  the  release  in  order  to 
destroy  the  rights  against  sureties,  must,  as  here,  amount  to  an 
extinction  of  the  debt ;  the  cases  are  not  inconsistent 

[Owen,  J.    It  appears  to  be  a  question  of  intention.] 

Webb  V.  Hewitt  is  on  all  fours  with  the  present  case.  It  is 
true  that  there  was  no  consent  by  the  sureties,  but  neither  is 
there  any  such  consent  here.  The  defendants  say  that  that 
appears  from  the  bond,  which  provides  that  the  bank  may  without 
the  consent  or  knowledge  of  the  sureties  give  time,  indulgence,  or 
forbearance  to  or  accept  composition  from  or  make  arrangements 
with  the  principal,  and  that  the  sureties  shall  not  thereby  be 
discharged ;  but  such  a  power  will  be  construed  very  strictly  in 
favour  both  of  the  sureties  and  of  the  debtor,  and  clearly  does 
not  extend  to  a  releasa  A  release  would  be  illusory  if  the  debtor 
had  to  pay  the  sureties,  and  will  not  be  treated  as  equivalent  to  a 
covenant  not  to  sue  unless  it  contains  an  express  reservation  of 
the  rights  against  sureties. 

[Owen,  J.  In  Webb  v.  HewiU,  Holly  V.C.,  speaks  of  the 
purchase  of  a  debt,  and  the  evidence  in  this  case  shews  that  what 
the  plaintiff  was  to  give  to  the  bank  was  the  securities  plus  the 
1500i.  secured  by  the  bond — that  was,  in  fact,  the  purchase 
money  of  the  release ;  if  this  is  so,  does  it  not  imply  a  reservation 
of  rights  against  the  sureties  ?] 

The  same  argument  was  used  in  Webb  v.  HewiU^  but  the  Court 

held  that  the  parties  could  not  go  outside  the  written  agreement. 

It  is  no  doubt  a  question  of  intention,  but  the  defendants  must 

shew  that  the  sureties  have  consented,  because  the  position  of  a 

(1)  3  K.  &  J.  438.  (2)  L.R.  7  Eq.  28. 
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surety  cannot  be  altered  by  an  arrangement  made  behind  his       ^^90. 
back.  Griffin 

V. 

Mercantile 
[Owen,  J.     The  position  of  the  sureties  is  ju§t  as  much  altered       Bank. 

by  a  covenant  not  to  sue  as  by  a  release.  Is  there  not  evidence 
that  a  reservation  of  rights  against  the  sureties  was  to  be  con- 
tained in  the  final  document  ?] 

Webb  V.  Hewitt  shews  that  such  evidence  is  not  to  be  regarded. 

[Owen,  J.  In  that  case  Hall,  V.G.,  says  that  if  such  a 
clause  were  inserted  it  would  be  invalid.  How  is  that  to  be 
reconciled  with  Qreen  v.  Wynn  ?] 

Here  there  is  no  such  clause  in  the  agreement,  and  the 
defendants  having  committed  the  agreement  to  writing,  cannot 
supplement  it  with  evidence  of  a  supposed  intention.  However, 
the  decision  on  this  point  cannot  affect  the  decree ;  it  can  only 
affect  the  form  of  release.  This  is  a  suit  for  specific  performance 
of  an  agreement  to  execute  a  release,  and  the  plaintiff  is  entitled 
to  a  decree,  whatever  opinion  the  Court  may  come  to  as  to  the 
rights  of  the  defendants  against  the  sureties. 

The  defendants  contend  that  the  agreement  of  April  5th  is 
unilateral,  and  plead  the  Statute  of  Frauds,  but  the  point  is 
decided  by  Great  Northern  Railway  Co.  v.  Witham  (3),  Grvndey  v. 
Flood  (4);  Fry,  par.  445,  p.  204.    Also  there  is  part  performance. 

[Owen,  J.,  referred  to  Pollock  on  Contracts,  p.  160,] 

It  will  be  argued  that  the  plaintiff  was  bound  to  complete 
within  a  mouth,  but  this  is  not  of  the  essence  of  the  contract ; 
if  it  were,  the  defendants  could  put  an  end  to  the  contract  by 
prolonging  their  investigations  and  enquiries  beyond  the  month : 
Hearne  v.  Tenant  (5),  Spottiawoode  v.  Stockdale  (6),  Webb  v. 
Hughes  (7). 

If  we  are  entitled  to  a  decree,  we  should  have  an  opportunity 
of  proving  damages,  although  we  do  not  ask  for  them  in  our 
claim.    We  ask  for  a  decree  with  costs  between  solicitor  and 

(3)  L.R.  9  G.P.  16.  (6)  George  Cooper,  102. 

(4)  9  S.C.R.  265.  (7)  L.B.  10  Eq.  281. 
(6)  13  Ves.  287. 


t«tfu,        ciieot.     loe  deieTidants  have  allowed   the  pJaintm   to  denude 


GRiwrN  himself  of  the  whole  of  his  property,  and  now  refuse  the  release, 
Mercantile  which  they  know  to  be  all  important  to  him,  setting  up  various 
Bank.  technical  defences  which  were  never  really  in  issue  between  the 
partie^s,  and  throwing  overl>oard  the  principal  part  of  their  real 
defence*  Such  costs  will  be  awaixled  in  any  case  which  deserves 
the  censure  of  the  Court,  not  only  in  cases  where  fraud  has  been 
unBuocessfully  charged. 

Salo7}ion&y  Q.C.,  A.  H,  Sivipsan  and  Cohen  for  the  defendants. 
As  to  the  Statute  of  Fnuuh,  the  plaintiffs  own  case  is  that  the 
agreement  was  made  verbally,  and  that  he  then  got  this  letter 
to  shew  to  another  bank. 

[OwENj  J.  There  was  a  complete  verbal  contract.  Is  not  this 
letter  a  sufficient  note  or  memoranJuin  of  it,  although  by  itself 
it  might  not  be  enough  ?] 

There  is  a  letter  from  the  plaintiff,  but  that  is  quite  different 

from  the  letter  of  April  5th. 

[Owen,  J,     The  defendants  accepted  the  offer  contained  in  the 

plaintiff's  letter  pluB  a  further  condition.] 

We  say  that  there  never  was  a  complete  contract,  and  that  if 
there  was,  still  there  was  no  sufficient  contract  within  the 
statute,  and  there  has  been  no  part  performance,  because  the 
plaintiff  only  executed  these  ti'ansfers  provisionally. 

There  is  here  no  deed  of  release;  there  b  merely  a  letter 
offering  to  give  a  release,  coupled  with  an  intention  to  reserve 
rights  against  sureties,  which  amounts  only  to  an  undertaking 
not  to  sue,  not  to  a  release  in  the  technical  sense  of  the  term, 
Batesoii  v,  Ooding  (8)  shews  that  the  Court  will  not  construe  a 
deed  a^^  an  absolute  release  where  an  intention  appears  to  reserve 
rights  against  the  sureties. 

[Owen,  X  If  the  sureties  had  guaranteed  the  whole  amount 
of  the  debt  covered  by  the  release,  the  release  would  be  a  fa^w 
if  the  creditor  could  still  proceed  against  the  sureties.] 

That  would  be  strong  evidence  to  shew  that  an  absolute  release 
waa  intended^  but  here  the  sureties  have  not  guaranteed  tiie 

(8)  L.E.  7  C.P.  D. 
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whole  amount,  and  the  evidence  shews  that  the  defendants        1890. 
intended  to  reserve  their  right  against  the  sui-eties.  Griffin 

The  actual  decision  in  Webb  v.  Hewitt  is  not  inconsistent  with  Mebcantilb 
the  later  cases.  All  that  that  case  really  decides  is,  that  if  there  ^^^' 
is  an  absolute  release  the  remedy  against  the  sureties  is  gone ; 
the  dictum  of  HaU,  V.C,  that  if  there  had  been  a  reservation 
it  would  be  void,  only  refers  to  that  particular  instrument  and 
that  particular  case,  and  does  not  affect  the  general  principle 
that  the  Court  will  look  at  the  whole  of  the  instrument,  and  all 
the  surrounding  circumstances. 

Oreat  Northern  Railway  Co.  v.  Witham  does  not  apply,  because 
in  this  case  there  never  was  a  complete  contract ;  the  plaintiff  could 
have  cried  off  at  any  moment.  He  had  various  things  to  do  before 
he  could  get  the  release,  and  he  has  not  done  them.  The  plaintiff 
never  promised  to  convey,  and  consequently  there  is  not  a  com- 
plete contract ;  the  conveyances  which  he  did  execute  were  only 
provisional. 

[Owen,  J.  Must  not  the  conveyance  be  only  provisional  in  all 
such  cases  ?] 

No  doubt;  but  the  execution  of  these  deeds  does  not  carry 
the  matter  any  further. 

[Owen,  J.  Does  not  the  execution  amount  to  even  more  than 
a  promise  ?] 

He  has  only  executed  some  of  the  deeds,  and  the  defendants 
could  not  at  any  time  have  sued  him  for  specific  performance. 

The  plaintiff  has  insisted  throughout  that  the  defendants  were 
to  take  over  his  liabilities  and  to  indemnify  him  against  them  ; 
the  agreement  was  that  we  were  to  take  all  he  had  got,  and  not 
undertake  any  liability. 

[Owen,  J.    Who  is  to  pay  the  purchase  money  ?] 

No  Court  can  compel  us  to  pay  it ;  the  result  of  our  not 
paying  it  is  immaterial  So  with  the  equity  of  redemption ;  in 
the  one  case  the  land  is  subject  to  the  unpaid  purchase  money, 
in  the  other  to  the  money  lent. 
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tSW'  [Owen,  J.    The  two  appear  to  me  distinct.     In  the  one  case 

Gkiffin     the  plaintiff  has  only  an  inchoate  title,  in  the  other  he  has  a 

MEBCAimLE  good  title,  subject  to  the  mortgage.] 
Bank. 

The  principle  is  the  same  in  both ;  the  defendants  are  not 
bound  to  undertake  his  liabilities. 

Damages  are  not  asked  for  in  the  statement  of  claim,  and 
Chinnock  v.  Marchioness  of  Ely  (9)  is  an  authority  that  a 
plaintiff  can  only  get  relief  secwndum  aUegatura  et  probatum 
— ^proof  alone  is  not  sufficient;  and  here  there  is  not  even 
proof. 

Walker  in  reply. 

Cur.  adv.  wM. 


July  29.         On  July  29th, 

Owen,  J.  The  plaintiff  in  this  suit  claims  that  the  defendants 
should  be  specifically  decreed  to  execute  a  release  to  the  plaintiff 
from  all  debts  due  by  him  to  the  defendants,  and  should  be 
restrained  from  suing  the  plaintiff  for  the  recovery  of  the  said 
debts  or  any  of  them.  The  facts,  so  far  as  they  are  material, 
are  as  follows : — The  plaintiff  had  an  overdraft  at  the  bank 
secured  by  mortgages  over  certain  of  his  properties  and  by  a  cash 
credit  bond  for  1500i.,  in  which  the  plaintiff's  brother  and  the 
late  Andrew  Town  were  named  as  sureties.  In  the  beginning  of 
the  year  1882  the  overdraft  amounted  to  about  20,0002.,  and 
negotiations  took  place  between  the  plaintiff  and  Mr.  Wilson,  the 
then  manager  of  the  bank,  which  culminated  in  a  proposal  by  the 
plaintiff  set  forth  in  a  letter  written  by  him  on  the  27th  March, 
1889:— "The  General  Manager  the  Mercantile  Bank.  Dear 
Sir, — Referring  to  the  proposal  made  by  me,  and  which  I  under- 
stand is  agreed  to  by  you  on  behalf  of  the  bank,  viz.,  that  I 
should  assign  to  the  bank  all  my  equities  in  the  various  securities 
held  by  the  bank  on  my  behalf  in  consideration  of  receiving  from 
the  bank  a  release  of  my  present  indebtedness  to  it,  I  now 
request  you  to  take  the  necessary  legal  steps  to  carry  oat  this 

(9)  2  H.  &.  M.  220 ;  34  L.  J.  Ch.  399. 
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proposal,  ctfid  I  have  instructed  Messrs.  Fisher,  Ralfe  and  Salwey  ^^^- 
to  act  for  me  in  the  matter.— Yours  truly,  J.  G.  Grtffin."  The  Gkiffin 
plaintiff,  being  anxious  to  obtain  accommodation  from  some  other  Me&cantils 
bank,  applied  to  the  defendant  bank  to  give  him  in  \vnting  an 
acceptance  of  his  proposal,  which  he  could  shew  to  others,  and  he  *  ^^"^  "^^ 
pointed  out  the  urgent  necessity  to  him  of  a  release,  and  a  prompt 
settlement  of  the  bank's  claims,  because  if  he  were  forced  into 
the  Bankruptcy  Court  he  would  lose  his  seat  in  the  Stock 
Exchange,  of  which  he  was  a  member.  Accordingly  on  the  5th 
April  the  manager  wrote  to  him  the  following  letter : — "  J.  G. 
Griffin,  Esq. — Referring  to  our  conversation,  I  have  to  inform  you 
that  my  directors  are  willing  to  grant  you  a  release  from  all  debts 
due  by  you  to  the  bank  at  this  date,  on  condition  of  your 
conveying  to  the  bank  within  one  month  from  this  date  all  other 
real  estate  which  you  may  be  entitled  to,  and  within  the  same 
time  conveying  to  the  bank  your  equity  of  redemption  in 
and  to  all  the  mortgage  and  other  securities  now  held  by  the 
bank  from  you  for  moneys  now  due  by  you  to  the  bank. — Yours 
faithfully,  F.  A.  A.  Wilson,  general  manager."  In  order  to  save 
expense,  it  had  been  arranged  at  the  suggestion  of  Mr.  Wilson, 
that  the  bank's  solicitors,  Messrs.  Greagh  and  Williams,  should 
act  for  both  parties  in  the  preparation  of  the  deeds,  and 
accordingly  the  bank  sent  all  their  securities  and  deeds  to  them 
on  the  28th  March,  with  instructions,  as  I  gather  from  Mr. 
Greagh's  evidence,  to  investigate  the  plaintiffs  title  and  to  report 
thereon  to  the  bank.  Consequently,  although  the  plaintiff 
importuned  the  solicitors  to  make  haste  and  get  the  release  from 
the  bank,  the  various  deeds  were  not  ready  for  execution  until 
the  middle  of  June.  On  the  14th  June  the  solicitors  wrote : — 
"We  have  the  transfers,  &c.,  of  the  greater  number  of  the 
properties  ready  for  your  signature,  and  you  would  perhaps 
expedite  matters  by  signing  so  many  as  are  ready."  Accordingly, 
on  the  25th  June  the  plaintiff  called  on  the  solicitors  and  executed 
all  the  deeds  and  transfers  then  ready  except  three.  One  of  these 
was  a  conveyance  of  some  land  at  Fairlight,  on  which  only  a 
portion  of  the  purchase-money  had  been  paid  ;  one  was  a  release 
of  the  equity  of  redemtion  of  some  land  at  Cavendish  Park,  of 
which  the  bank  was  second  mortgagee;   and  the  other  was  a 


Griffin     blanks  left.    These  deeds  the  plaintiff  refused  to  sign  until  he 

Ukilca^tile  had  consulted  a  solicitor  on  the  subject,  as  he  understood  that  the 

^^^"      bank  required  him  to  pay  off  the  balance  of  the  purchase-money 

Owen  J.  Qjj  ^|jg  Fairlight  property  and  to  discharge  the  first  mortgage  on 
the  Cavendish  Park  estate.  In  this  he  was  apparently  mistaken, 
as  Mr.  Millard,  who  managed  this  matter  for  Messrs.  Creagh  and 
Williams,  only  declined  on  the  part  of  the  bank  to  indemnify 
him  against  these  liabilities.  But  however  this  may  be,  the 
plaintiff  did  not  absolutely  refuse  to  execute  these  deeds,  but 
only  required  to  consult  his  own  solicitor  on  the  subject  before 
executing  them.  On  the  26th  June  the  plaintiff  wrote  to  Messrs. 
Creagh  and  Williams,  stating  that  Mr.  A.  G.  Pope  would  act  for 
him  as  solicitor  in  the  matter  of  the  release  from  the  bank  ;  and 
on  the  same  day  he  wrote  to  the  bank  informing  them  that  he 
was  prepared  to  give  possession  of  the  house  in  which  he  resided 
at  Manly  known  as  "  Maritimo,"  on  the  3rd  July.  On  the  same 
day  he  also  wrote  to  his  tenant  of  another  property  called 
"  Kareema"  to  pay  rent  to  the  bank ;  and  he  also  made  arrange- 
ments for  the  immediate  sale  of  his  furniture  at  "Maritimo." 
On  the  27th  June  Messrs.  Creagh  and  Williams  forwarded  to  Mr. 
Pope  the  draft  release  by  the  bank  to  the  plaintiff  to  peruse  and 
approve  on  behalf  of  the  plaintiff,  with  a  letter : — "  At  the  request 
of  Mr.  Griffin  we  forward  herewith  draft  release  from  the  bank 
to  him.  The  draft  release  is  submitted  without  prejudice  to  the 
bank's  rights  against  Mr.  Griffin's  sureties."  Between  this  date 
and  the  1st  July  no  further  correspondence  or  communication  of 
any  kind  appears  to  have  taken  place  either  between  the  plaintiff 
and  the  bank  or  Messrs.  Creagh  and  Williams,  but  on  the  1st  July 
Mr.  Pope  received  from  Messrs.  Creagh  &  Williams  a  letter — "  We 
are  instructed  to  inform  you  that  inasmuch  as  your  client,  Mr. 
Griffin,  has  not  complied  with  the  conditions  named  in  the  general 
manager's  letter  of  5th  April,  1889,  the  bank  have  decided  to 
proceed  no  further  with  the  arrangement  respecting  the  release 
to  him :  and  you  will  kindly,  therefore,  return  us  the  draft  release 
handed  to  Mr.  Griffin  for  submission  to  you. "  On  the  same  day 
Mr.  Pope  sent  back  the  draft  release  with  the  reservations  of  the 
bank's  right  against  the  sureties  erased,  but  these  letters  crossed 
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each  other,  and  the  letter  of  Mr.  Pope  was  not  received  until  the        ^^^' 

2nd  July,  so  that  his  letter  could  not  have  been  the  reason  for     Obifww 

refusing  to  carry  out  the  agreement  made  by  the  bank.     On  the  Mebcaktilb 

25th  June  there  remained  some  three  or  four  deeds  to  be  prepared 

by  Creagh  &  Williams  for  execution  by  the  plaintiff,  and  in  Mr. 

Pope's  letter  of  the  1st  July  he  mentions  some  small  pieces  of 

land  which  had  been  omitted.     Up  to  this  date  the  plaintiff 

appears  to  have  done  all  that  was  required  of  him,  and  to  have 

fully  and  faithfully  carried  out  the  agreement  on  his  part; 

therefore  there  is  not  in  my  opinion  any  justification  whatever 

for  the  bank  refusing  to  carry  out  the  agreement  on  its  part 

The  delay  in  executing  the  deeds  was  caused  solely  by  the  bank's 

solicitors,  for  the  plaintiff  was  urgent  to  have  the  matter  completed 

as  soon  as  possible,  as  delay  was  most  detrimental  to  him.     On 

the  2nd  July  Messrs.  Creagh  &  Williams  returned  to  Mr.  Pope 

the  deeds  executed  by  the  plaintiff,  but  they  were  sent  back  on 

the  4th  July  with  a  letter  denying  that  the  deeds  were  executed 

in  escrow,  repeating  the  plaintiffs  undertaking  to  carry  out  the 

agreement  on  his  part,  and  insisting  on  the  bank  carrying  out 

the  agreement  on  its  part.     Since  then  the  bank  has  retained  the 

deeds,  and  has  also  remained  in  possession  of  the  properties 

conveyed  by  the  plaintiff,  but  they  refuse  to  execute  a  release  to 

the  plaintiff  in  terms  of  their  letter  of  the  5th  April. 

In  their  statement  of  defence,  the  bank  pleaded  the  Statvie  of 
Fravds,  and  that  the  control  was  unilateral.  The  letter  of  the 
27th  March  sets  out  the  plaintiffs  proposal,  which  is  accepted  in 
the  letter  from  the  bank  of  the  5th  April,  but  with  a  new  term 
added,  viz.,  that  he  should  convey  all  other  real  estate  which  he 
might  be  entitled  to  at  that  date.  This  additional  term  was 
verbally  agreed  to,  and  the  plaintiff  conveyed  to  the  bank  a 
number  of  pieces  of  land  not  under  mortgage  to  the  bank,  and 
in  the  letter  of  the  1st  July  Mr.  Pope  pointed  out  some  few 
other  pieces  which  had  been  overlooked.  It  is  clear,  therefore, 
that  the  Statute  of  Frauds  cannot  apply,  nor  is  the  agreement 
unilateral  in  the  sense  that  it  could  not  be  enforced  against  the 
plaintiff  In  the  Great  Northern  Railway  Co,  v.  Witham  (10) 
the  defendant  tendered  to  supply  goods  for  fixed  prices  in  such 

(10)  L.R.  9  C.P.  16. 
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^^^'       quantities  as  the  company's  storekeeper  might  order  from  time 
Griffin     ^^  time,  and  the  plaintiffs  accepted  the  tender,  and  gave  several 
Mercaktilb  orders  for  goods.    It  was  objected  that  the  contract  was  unilateral, 
ajB  there  was  no  contract  on  the  part  of  the  plaintiffs  to  order  any 
of  the  goods,  but  it  was  held  that  as  orders  had  been  given  there 
was  a  consideration  for  the  defendant's  promise.    Brett,  J.,  in  his 
judgment,  says,  "  Many  contracts  are  obnoxious  to  the  same 
complaint    If  I  say  to  another,  if  you  will  go  to  York,  I  will 
give  you  100!.,  that  is  in  a  certain  sense  a  unilateral  contract 
He  has  not  promised  to  go  to  York,  but  if  he  does  go  it  cannot 
be  doubted  that  he  will  be  entitled  to  receive  the  1002.    His 
going  to  York  at  my  request  is  a  sufficient  consideration  for  my 
promise ; "  see  also  Fry,  par.  445.     So  in  this  case  the  execution 
by  the  plaintiff  of  the  deeds  conveying  the  properties  referred  to 
in  the  letter  of  the  5th  April,  and  his  undertaking  to  carry  out 
the  agreement  on  his  part,  is  a  sufficient  consideration  for  the 
promise  of  the  bank  to  give  the  release  and  make  the  contract 
binding  for  both  parties.     The  legal  objections,  therefore,  to  tiie 
enforcement  of  this  agreement  fail,  and  I  am  satisfied  that  the 
bank  ought  to  be  compelled  to  give  the  plaintiff  a  release  of  his 
debt    It  was  contended  by  Mr.  Walker,  for  the  plaintiff,  that  the 
release  should  not  contain   a  reservation  of  the  bank's  rights 
against  the  plaintiff's  sureties  in  the  cash  credit  bond,  and  in 
support  of  this  contention  Webb  v.  Hewitt  (11)  was  cited.    In  that 
case  an  agreement  was  entered  into  between  Field  and  Hewitt 
that  in  consideration  of  the  debt  due  by  Field  to  Hewitt,  and  of 
Hewitt  having  paid  certain  debts  of  Field,  and  agreed  to  pay  a 
composition  on  the  rest  of  his  debts.  Field  would  convey  and 
assign  to  Hewitt  all  his  real  and  personal  estate.     Sir  W.  Pag^r 
Wood,  V.C.,  held  that  in  that  case  there  could  be  no  reservation 
of  rights  against  the  sureties,  as  the  debt  was  gone.     He  treated 
the  transaction  as  a  sale.     "  If  a  man,"  he  says,  "  in  consideration 
of  the  debt  due  from  his  principal  debtor  agrees  to  buy  the  whole 
of  the  debtor's  property,  he  has  been  paid ;  and  if  he  has  been 
paid  he  cannot  reserve  his  right"    In  Oreen  v.  Wynn  (12)  this 
case  was  commented  upon  and  distinguished.    There  in  the  deed 
containing  the  release  there  was  a  clause  reserving  r^hts  against 
(11)  3  K.  &  J.  438.  (12)  L.R.  7  Eq.  28 ;  4  Ch.  204. 
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the  sureties.    The  Court  held  that  to  ascertain  the  intention  of       ^^^- 
the  parties  it  must  look  to  the  whole  of  the  deed ;   that  if  the     Griwik 
release  was  absolute  the  two  parts  of  the  deed  would  be  incon-  Mkboanulb 

"Raw 

sistent,  and  that  therefore  the  release  must  be  read  as  only  a 
covenant  not  to  sue,  which   would  extinguish  the  remedy  as     ^^«^J« 
between  the  debtor  and  the  creditor,  but  would  leave  open  the 
remedy  a.gainst;  the  surety. 

Now,  in  the  case  before  me,  it  appears  that  when  the  plaintiff 
applied  to  the  bank  for  a  release  a  list  of  the  bank's  securities 
was  made  out,  and  each  security  was  valued  for  the  purpose  of 
seeing  what  the  position  of  the  bank  would  be  if  it  complied  with 
the  plaintiffs  application.  In  this  list  was  the  cash  credit  bond, 
valued  at  £1500.  Mr.  Wilson,  the  then  manager,  and  Mr. 
Josephson,  the  chairman  of  the  board  of  directors,  both  swear 
that  this  list  was  before  them  on  the  occasions  when  the  plaintiff's 
application  was  considered.  K,  therefore,  this  transaction  is  to 
be  treated  as  a  sale,  as  in  Webb  v.  H&witt,  part  of  the  purchase- 
money  for  the  release  was  the  liability  of  the  sureties  under  the 
cash  credit  bond,  and  if  the  intention  of  the  parties  is  to  be 
considered  as  in  OreeTi  v.  Wywa,  it  is  clear  that  the  bank  must 
have  intended  to  reserve  their  rights  against  the  sureties,  other- 
wise they  could  not  have  got  the  part  of  the  purchase-money 
which  consisted  of  the  liability  of  the  sureties.  It  was  further 
contended  that  I  could  not  go  beyond  the  written  contract  to 
ascertain  the  intention  of  the  parties,  and  that  the  letters  made 
no  mention  of  any  reservation  of  rights  against  sureties.  No 
doubt  the  written  contract  must  contain  everything  to  be  done 
by  the  contracting  parties ;  but  the  reservation  of  the  bank's 
rights  against  the  sureties  wa^s  not  anything  to  be  done  by  the 
plaintiff  or  the  bank.  The  question  is  whether,  after  all  has 
been  done  by  the  plaintiff  which  he  was  required  to  do  under  the 
contract,  the  bank  is  not  entitled  to  reserve  its  other  security  for 
the  debt  in  the  liability  of  the  sureties — and  to  determine  that  I 
think  I  can  go  outside  the  written  contract.  For  these  reasons  I 
think  the  bank  is  entitled  to  reserve  its  rights  against  the  sureties. 
Mr.  Walker  also  contended  that  the  bank  was  bound  to  indemnify 
the  plaintiff  against  the  first  mortgage  on  the  Cavendish  Park 
estate,  and  against  the  balance  of  the  purchase-money  on  the 


Griffin  equity  of  redemption  appeara  bound  to  indemnify  his  vendor 
Mer^tantile  against  the  mortgage  (Darfa  V,  &  P,  628.  Sugde^a's  V.  dt  P< 
198)  I  think  this  transaction  is  of  a  different  character,  auid 
Owtti  J.  nmst  be  looked  at  as  a  whole.  The  very  nature  of  the  transaction 
precludes  the  idea  that  the  hank  was  to  incur  any  fresh  liability 
in  getting  in  the  plaintiff's  equity  of  redemption.  The  considera- 
tion for  the  release  was  the  placing  the  bank  in  the  plaintiffs 
position  with  respect  to  the  securities,  and  preventing  him  from 
calling  the  bank  to  account  in  respect  of  the  properties  held  by 
them  as  security.  If  the  plaintiff  were  sued  by  the  first  mortgagee 
under  the  covenant,  and  he  paid  the  amount  due,  he  would  be 
entitled  to  stand  in  the  same  position  as  the  first  mortgagee,  and 
to  enforce  hia  remedies  against  the  owner  of  the  equity  of 
redemption,  but  under  the  circumstances  of  this  case  he  is  not 
entitled  to  require  the  bank  to  indemnify  him  against  the 
mortgage.  The  case  of  the  unpaid  balance  of  the  purchase-tnoney 
of  the  Fair  light  property  appears  to  me  to  be  altogether  different. 
The  bank  being  entitled  to  stand  in  the  plaintiffs  shoes  with 
respect  to  that  contract,  is  entitled  only  to  have  transfer  of 
the  plaintiff's  right,  title,  and  interest  therein.  If  the  plaintiff 
had  to  pay  the  balance  of  the  purchase-money  it  would  enure  to 
the  benefit  of  the  bank,  and  give  it  a  larger  interest  than  it 
bargained  for.  Again  the  reme<:ly  of  the  vendor  of  the  Fair  light 
property  against  the  plaintiff  would  be  for  a  breach  of  the 
contract,  and  that  breach  would  have  been  caused  by  the  bank 
taking  an  assignment  of  the  contract  from  the  plaintiff.  For 
these  reasons  I  think  the  bank  is  bound  to  indemnify  the  plainttfi 
against  the  balance  of  the  purchase  money  remaining  due  on  the 
Fairlight  property. 

I  think  this  is  a  case  in  which  damages  ought  to  be  allowed 
for  breach  of  the  agreement.  There  is  no  prayer  for  damages, 
but  it  has  been  held  that  such  a  prayer  is  not  necessary :  diikm 
Y.  Wyld  (13),  Belts  v.  Neihon  {14).  It  is  clear  from  the  nature 
of  the  ti'ansaction  that  delay  in  granting  the  release  must  have 
been  damaging  to  the  plaintiff.  The  release  was  required  to 
enable  him  to  obtain  pecuniary  accommodation  from  other  sources, 
(13)  32  Be»v.  26§.  (14)  3  CK  429. 
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and  the  bank  has  been  in  possession  of  all  the  plaintiflTs  properties        ^^^* 
for  a  year.     It  is  not  necessary  to  prove  more  in  order  to  entitle     Gbiffik 
the  plaintiff  to  an  enquiry  as  to  damages.  Mkroantile 

I  therefore  decree  specific  performance  of  the  contract,  and 
order  the  bank  to  execute  a  release  to  the  plaintiff  of  all  moneys  ^"'^  ^' 
due  to  the  bank  on  the  6th  April,  1889,  reserving  the  bank's 
rights  against  the  sureties,  upon  the  plaintiff  executing  a  proper 
release  of  his  equity  of  redemption  of  all  the  properties  held  by 
the  bank  as  security,  and  a  conveyance  of  aJl  other  real  estate 
held  by  him  at  that  date.  In  the  event  of  any  dispute  aiising  as 
to  the  form  of  the  conveyances,  they  are  to  be  settled  by  the 
Master.  The  bank  is  to  indemnify  the  plaintiff  against  payment 
of  the  purchase -money  due  on  the  Fairlight  estate.  The  bank  is 
to  pay  the  costs  of  the  suit  as  between  party  and  party.  I  do  not 
consider  that  the  case  is  one  in  which  I  ought  to  make  them  pay 
costs  as  between  solicitor  and  client.  Such  a  power  ought  to  be 
exercised  very  sparingly,  and  only  in  cases  where  the  conduct 
of  the  defendant  is  such  as  to  merit  penal  treatment 

His  Honour  added  that  the  judgment  would  be  taken  as  having 
been  delivered  on  the  first  day  of  term. 

From  this  decision  the  defendants  appealed. 

PUcheVy  Q.C.,  and  A.  H,  Svm/paon,  for  the  appellants. 

Walker  and  H.  Owen,  for  the  respondent. 

Cwr.  adv,  mUt 

On  December  3rd,  the  Court  delivered  the  following  reserved   December  3. 
judgment  herein : — 

Stephen,  J.  The  facts  of  this  case  and  the  material 
part  of  the  correspondence  having  been  fully  set  out  by  the 
Chief  Judge  in  Equity  in  his  judgment,  it  seems  hardly  necessary 
that  I  should  do  more  than  refer  to  them  in  a  general  manner. 
In  1889  the  plaintiff  was  largely  indebted  to  the  defendant  bank, 
and  had  mortgaged  a  number  of  his  properties  as  security  for  his 
debt.  The  bank  had  as  further  security  a  guarantee  signed  by 
two  persons  as  sureties  for  the  plaintiff  to  the  amount  of  16002. 
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Bane, 


^3^'       The  bant,  pressing  the  plaintiff  for  payment,  conversations  took 

Grtffin      place  between  him  and  officers  of  the  bank  with  reference  to  a 
p.  ^ 

MKBCAyxiLE  proposed  release  of  the  debt  npon  the  plaintiff  conveying  his 

interest  in  these  propertiea.     On  March  S7  the  plaintiff  wrote  a 

letter  to  the  defendant  bank,  intimating  his  understanding  that 

it  had  been  agreed  that  he  should  assign  to  the   bank  all  his 

equities  in  the  various  securities  in  consideration  of  his  reeei\^Dg 

a  release  of  his  indebtedness.     FnHher  interviews  took   place, 

after  which  the  defendant  bank    wrote   a   letter    on  April   5, 

informing  the  plaintiff  that  it  was  willing  to  grant  him  a  release 

from  all  his  debts  on  consideration  of  his  conveying  within  one 

month  all  other  real  estate  to  which  he  might  be  entitled,  and 

conveying  his  equity  of  redemption  in  and  to  all  the  mortgage 

and  other  securities  held  by  the  bank*     I  should  now  mention 

that  on  an  occasion  when  the  plaintiff  had  an  interview  with  the 

director  of  the  bank,  the  latter  remarked  that  he  had  no  faith  in 

the  valuation  put  by  the  plaintiff  on  the  properties,  but  that 

possibly  with  the  bonds  which  the  bank  had  it  might  not  lose  so 

much.     It  seems  also  that  during  some  of  the  interviews  a  list  of 

the  bank's  securities,  which  included  the  bond»  was  seen  by  the 

plaintiff,  and  that  it  was  used  when  adding  up  the  values  of  the 

securities  held  by  the  bank.     It  was  not,  however,  other  than  as 

above  mentioned,  specifically  referred  to,  and   certainly  was   not 

mentioned  in  any  conversation  with  tlie  manager  of  the  bank, 

with  whom  the  negotiations  mainly  took  place,  and  who  wrote 

the  letter  of  April  5.    Between  April  5  and  July  1  the  arrangement 

was  in  process  of  being  carried  out  by  the  bank's  solicitors,  Messrs, 

Creagh  and  Williams,  who  acted  as  well  for  the  plaintiff,  at  the 

suggestion  of  the  bank    manager,  in    order    to  save   expense. 

Various  dttds  and  transfers  were  executed  by  the  plaintiff  and 

sent  to  the  bank  in  furtherance  of  the  arrangement,  the  plaintiff 

desiring  it  to  be  understood  (that  which  would,  however,  have 

been  necessarily  implied)  that  they  were  not  to  operate  until  he 

received  the  release.     Towards  the  end  of  June  the  plaintii 

employed  Mr.  Pope  as  his  solicitor,  to  whom  on  June  27  Messrs- 

Creagh  and  Williams  forwarded  a  draft  release  from  the  bank 

containing  a  reservation  of  the  bank's  right  against  the  plaintiff's 

sureties.     On  July  1  the    defendants'  solicitors    wrote    to  the 
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plaintifTs  solicitor,  informing  him  that,  as  the  plaintiff  had  not  ^^^' 
complied  with  the  conditions,  the  bank  had  decided  to  proceed  no  Griffin 
further  with  the  arrangement,  ajid  requiring  him  to  return  the  MERCAirriLE 
draft  release.  OnthesamedayMr.  Pope  sent  back  the  draft  release, 
withthereservationagainstthesuretieserased.  These  letters  crossed  'S'/^yAenJ. 
one  another,  so  that,  as  pointed  out  by  the  Chief  Judge,  Mr.  Pope  s 
letter  could  not  have  been  the  reason  for  the  bank's  refusal  to 
carry  out  the  agreement.  After  July  1  some  further  corre- 
spondence took  place  between  the  plaintiff  and  one  of  the  officers 
of  the  bank,  as  if  the  agreement  was  still  continuing.  I  do  not 
further  refer  to  these  letters,  as  it  appears  to  me  that  they  in  no 
way  altered  the  legal  relation  of  the  parties.  On  August  15  the 
bank  demanded  from  the  plaintiff  immediate  payment  of  his  debt, 
which  amounted  to  upwards  of  the  sum  of  24,000Z.  On  August 
23.  the  plaintiffs  solicitor  sent  to  the  bank's  solicitors  an 
engrossment  of  a  release  containing  the  clause  of  reservation,  for 
execution  by  the  bank,  which  was  returned  immediately  with  the 
information  that  the  bank  declined  to  execute  it.  This  was  the 
last  communication  between  the  solicitors.  On  October  1  the 
bank  issued  a  writ,  and  on  the  15th  the  claim  in  this  suit  was 
filed,  setting  out  the  letter  of  April  5,  averring  that  the  plaintiff 
had  accepted  the  offer  therein  contained,  and  praying  that  the 
bank  might  be  decreed  to  execute  a  release,  and  restrained  from 
suing  the  plaintiff.  The  defendant  bank  set  up  a  defence,  which 
may  be  reduced  to  the  following  heads : — 1.  That  there  was  no 
consideration  for  the  agreement.  2.  The  Statute  of  Frauds, 
3.  That  the  plaintiff  had  neglected  to  complete  his  title  to  some  of 
the  properties,  4.  That,  although  the  defendant  bank  was  ready 
and  willing  to  execute  the  release  referred  to  in  the  letter  of  April 
5,  if  the  plaintiff  had  performed  the  conditions  therein  mentioned, 
the  plaintiff  had  neglected  to  perform  them.  The  Chief  Judge 
decreed  that  the  defendant  bank  should  execute  a  release  to  the 
plaintiff  of  the  debt  due  on  April  5,  but  that  the  same  should 
contain  a  reservation  of  the  bank's  right  against  the  plaintiffs 
sureties.  His  Honour  appears  to  have  held  that  there  was 
consideration  for  the  bank's  liability  to  fulfil  their  promise — 
that,  even  if  the  agreement  was  partly  by  parol  the  Statute  of 
Frauds  could  not  apply,  as  there  was  part  performance — that  the 
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^^^'       non-completion  of  the  title  within  the  month  was  caused  solely 
Grifwn     i3y  f^Q  bank's  solicitors,  and  that  there  had  been  no  n^lect  to 
Mkbcantilk  carry  out  any  condition  of  which  the  bank  could  take  advan- 
tage.    He  further  considered  that  the  evidence  shewed  that 
Stephen,  J.    ^j^^  bank,  in  agreeing  to  grant  a  release,  had  never  intended  to 
lose  its  rights. against  the  plaintiff's  sureties,  but,  on  the  contrary, 
it  was  its  intention  to  reserve  them.     It  was  on  this  ground 
I  understand,  not  because  it  was  any  part  of  the  contract  as 
evidenced  by  the  letter  of  the  defendant  bank,  that  the  Judge 
ordered  the  release  to  be  executed  in  the  form  above  mentioned. 
The  Chief  Judge  further  directed  an  inquiry  as  to  damages. 
Upon  this  decree  the  defendant  bank  appealed  on  the  following 
grounds : — 1.  That  his  Honour  should  not  have  ordered  the 
defendant  to  execute  a  release  for  the  following  reasons :  (a) 
That  there  was  no  concluded  contract,  inasmuch  as  the  parties 
were  never  ad  idem,  the  intention  of  the  bank  being  to  reserVe 
its  rights  against  the  sureties,  and  the  intention  of  the  plaintiff 
being  that  there  should  be  no  such  reservation;  (b)   that  the 
letters  of  March  27  and  April  5  did  not  express  the  true  agree- 
ment, making  no  mention  of  the  reservation ;  (c)  that  the  plaintiff 
is  seeking  to  enforce  specific  performance  of  an  agreement,  partly 
in  writing  and  partly  verbal ;  (d)  that  the  alleged  agreement  was 
unilateral ;   (e)   that,  as  the  plaintiff  always  insisted  that  the 
release  ought  to  contain  no  reservation,  the  bank  was  justified  in 
putting  an  end  to  the  agreement.     2.  That  the  bank  ought  not  to 
have  been  ordered  to  pay  the  costs  of  the  suit.    3.  That  his 
Honour  ought  not  to  have  directed  an  inquiry  as  to  damages, 
there  being  nothing  in  the  pleadings  shewing  that  the  plaintiff 
intended  to  claim  damages,  and  no  evidence  being  adduced  in 
support  of  such  claim.     The  first  three  points  (a,  6,  c)  may  be 
taken  together.     In  my  opinion,  the  evidence  does  not  support 
the  view  that  the  contract  was  partly  oral  and  partly  in  vnriting.  It 
was  contended  for  the  defendant  that,  taking  the  evidence  of 
the  plaintiff,    of    Josephson    the    chairman  of    the    board  of 
directors,  and  of  Wilson  the  bank  manager,  together  with  the 
proposal  of  the  5th  of  April,  it  must  be  considered  that  there 
was  a  contract  that  the  rights  of  the  sureties  should  be  reserved. 
We  intimated  during  the  argument,  for  reasons  then  given,  and 
which  it  is  unnecessary  to  repeat,  that  we  thought  the  evidence 
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88  to  what  passed  in  conversation  too  vague  to  enable  us  so  to  ^^^' 
hold.  We  considered  that  the  evidence  to  introduce  any  term  Getffin 
beyond  what  appears  in  the  written  proposal  should  be  clear  MEKCAi^Tn.E 
and  definite ;  and  that,  failing  to  satisfy  us  that  there  was  any 
such  stipulation,  we  could  only  look  to  the  written  document  to  ^^^P^^^  J- 
ascertain  the  defendant's  liability,  and  that  it  must  be  regarded 
as  expressing  the  true  meaning  of  the  bank's  proposal.  The  next 
ground  (d)  takes  the  point  that  there  was  no  contract  between 
the  parties — that  the  "  agreement  is  unilateral "  (not  altogether 
a  consistent  expression,  I  may  observe),  i.e.,  that  there  was  no 
mutuality,  that  the  plaintifi^  was  not  bound  to  perform  his  part 
of  the  proposed  arrangement.  This  point  was  scarcely  pressed, 
but  of  course  it  must  be  dealt  with.  It  may  be  that  no  action 
in  the  first  instance,  possibly  at  any  time,  may  have  lain  against 
the  plaintifi^  for  not  conveying  his  interest  in  the  lands  mort- 
gaged. But  I  take  it  that,  inasmuch  as  a  proposal  may  be 
accepted  by  conduct,  we  might  well  hold  that  the  plaintiff  gave 
abundant  evidence  of  acceptance  of  that  made  to  him,  in  which 
case  the  proposal  would  have  ripened  into  an  agreement.  At  any 
rate,  as  the  Chief  Judge  held,  the  plaintiff  having  performed  to 
a  great  extent,  if  not  substantially,  the  conditions  under  which 
he  was  to  become  entitled  to  a  release,  the  defendants  having 
gone  into  possession  of  the  plaintiff's  properties,  or  some  of  them, 
and  [the  plaintiff,  being  willing  to  perform  the  residue  of  the 
conditions  (although  there  may  have  been  questions  raised  in 
some  instances  as  to  what  he  was  bound  to  do),  there  was  a 
consideration  given  for  the  promise,  which  rendered  the  defendant 
bank  legally  liable  to  perform  it.  If  a  contrary  argument  were 
to  prevail,  the  plaintiff  might  have  executed  every  deed  but  one, 
and  that  not  of  much  consequence,  and  the  defendants  could, 
notwithstanding,  refuse  to  fulfil  the  promise  on  the  faith  of 
which  all  this  was  done.  As  to  e,  it  appears  to  me  that  the 
bank  improperly  repudiated  the  agreement  on  the  1st  July,  on  a 
thoroughly  unjustifiable  ground.  Up  to  that  time  the  plaintiff  had 
not  insisted  on  the  absence  of  the  reservation.  He,  or  rather  his 
solicitor,  had  returned  the  draft  release  with  that  clause  as  to  reser- 
vation erased ;  but  of  this  even,  as  shown,  the  bank  was  not  aware. 
In  no  other  way  can  he  be  said  to  have  so  insisted  before  the 

Q2 
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^^^-  hearing.  Now  as  to  No.  %  Up  to  the  filing  of  liis  bill  the  plaintiff 
Gripfin  iiaj  iiQt  hinin  informed  of  the  defendants'  view  of  the  matter.  Hie 
Mercantile  defcndanfca'  answer  makes  no  reference  to  any  coDtention  byway 
of  defence,  that  the  release  was  to  be  subject  to  the  reservation. 
Stephm  J.  Certainly  the  fact  is  mentioued  that  the  plaintiffs  solicitor  had 
erased  the  clause,  but  no  other  allusion  is  made  to  it ;  and  I  fail 
to  see  that  this  indicated  any  such  ground  of  defence  as  is  now 
Bet  up.  On  the  contrary,  the  19th  paragraph  of  the  answer  says 
that  the  defendant  "  was  willing  to  execute  the  release  referred 
to  in  the  letter  of  tlie  oth  of  April  if  the  plaintiff  had  performed 
the  conditions.*'  In  tlii.s  state  of  things  the  defendant  bank,  at 
the  hearing  for  the  first  time,  alleges  that  there  was  never  any 
intention  on  its  part  to  execute  a  release  without  reservation  of 
rights  against  the  sureties.  The  plaintiff  then  doubtless  insisted 
on  the  terms  of  the  written  document  and  that  there  ought  to  be 
no  such  reservation.  This,  tinder  the  circumstances,  does  not,  I 
think,  preclude  him  from  being  relieved  of  the  costs  of  the  suit ; 
and,  even  had  it  been  dismissed  on  the  ground  taken,  it  might 
have  been  so  (as  in  some  cases)  with  costs  to  be  paid  by  the 
defendants.  I  now  deal  wath  the  objection  that  the  learned  Judge 
should  not  have  granted  an  inquiry  as  to  damages.  On  this 
point  I  am  constrained  to  differ  from  him.  Quite  agreeing  that 
the  bill  need  not  claim  or  state  any  evidence  in  support  of  a  case 
for  damages,  I  content  myself  by  holding  that,  where  the  bill 
does  not  disclose  a  case  for  damages — by  which  I  mean  that  the 
Court  cannot  see  that  any  damages  can  fairly  and  reasonably, 
according  to  the  usual  course  of  things,  be  considered  to  arise 
from  the  breach,  or  see  what  damages  can  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  as  the  probable  result  of 
it — the  Court  should  not  *'  think  fit "  to  direct  an  inquiry.  The 
only  cause  of  damage  that  the  plaintiff  has  been  able  to  suggest 
is  that  he  might  have  been  able  to  assure  other  banks  or 
persons  that  he  was  free  from  the  liability,  and  might  in  conse- 
quence have  been  able  to  procure  accommodation  and  so  start 
again  in  business,  and  that  owing  to  his  indebtedness  remaining 
he  has  lost  or  is  liable  to  lose  his  seat  in  the  Stock  Exchange.  If 
I  am  of  opinion  that  these  heads  of  damages  are  not  within  the 
above  principle,  and,  on  full  consideration,  no  other  head  or  cau!i»e 
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of  damage  presents  itself,  it  seema  to  me  that  the  inquiry  would        ^^^- 

simply  be  a.  speculative  one  and  ought  not  to  be  made.    The     Orifftn 

suggested  damages,  in  my  vieWj  are,  to  use  the  short  phrase  that  Metrcantu-k 

expresses  them  to  be  without  the  ahove  principle,  too  remote. 

What  was  the  breach  ?     It  is  not  coniplained  that  the  bank  have    ^^^i^Aer*  J. 

sued  for  or  compelled  the  plaintiff  to  pay  any  part  of  the  debt, 

but  that  it  has  delayed  to  give  into  the  plaintifFs  possession  the 

document  w^hich  effected  tlie  lease,  the  evidence  or  a^ssurauc*^  of 

the  transaction  between  the  parti ei^,  so  that  the  plain tiflf  has  not 

been  able  to  produce  it  to  some  other  bank  or  person  in  order  to 

ask  for  accommodation — in  short,  that  the  plaintiff  was  unable  to 

give  that  particular  assurance  that  the  debt  from  which    the 

plaintiff  was  (in  equity  at  least)  by  agreement  actually  released 

— ^had  been  discharged.     Now,  can  it  be  said  to  follow  aa  a 

natural  result  that  accommodation  should  be  refused,  ot  that  the 

defendants  had  such  a  result  in  contemplation,  or  that  they  should 

be  responsible  in  damage  for  an}^  loss  that  might  accrue  ?     I 

think  not.     Yesterday  the  plaintiff  could  only  say,  "  I  owe  the 

defendants  a  debt  secured  by  my  property  ;"  to-day  he  describes 

bis  position  by  stating  that  the  debt  is  gone,  but  that  bo  has  no 

longer  any  property.     He  has  paid  the  debt  in  kind  instead  of  in 

money.     The  difference  in  position  does  not  appear  to  me  to  be 

such  as  to  render  it  more  than  a  speculation  whether  plaintiff 

would  obtain  assistance  in  one  case  and  not  in  the  othej.    It  may 

be  the  case  nevertheless,  and  I  will  assume  that  it  is  so,  that 

accommodation  might  be  granted  by  some  bank  or  person,  if  he 

could  produce  the  release  ;    but  the  question  is,  whether  a  refusal 

to  do  so  founded  ivholly  or  in  part  on  the  absence  of  the  deed  is 

a  consequence  for  which  the  defendant  bank  can  be  responsible. 

I  will  not  stop  to  inquii^e  how  the  damage  can  be  possibly 

estimated,  even  where  the  loss  is  alleged  to  have  arisen  simply 

from   the    refusal    of    the    loan,  because  it  may  be  that  this 

difficulty  is  more  properly  one  for  after  consideration.    But  when  ' 

I  observe  that  the  damage  claimed  is  by  reason  of  the  loss  of  the 

opportunity  of  using  the  accommodation  if  granted,  the  argument 

that  the  damages  sought  are  too  remote  seems  unanswerable.     Is 

the  defendant  bank  to  be  held  to  have  had  in  contemplation 

responsibility  for  loss  of  some  business  that  not  even  the  plaintiff 


1890.        had  ever  in  contemplation,  one  that  he  might  or  might  not  have 
GRrFFiK     entered  into,  and  if  he  had,  one  that  might  have  re^iiilted  in  loss 
Mercantile  and  not  in  profit  ?     How  very  different  m  the  case  of  Jaqu€s  v. 
^^^'       MiUar.    There  the  defendant,  knowing  of  the  plaintiffs  intention 
Suph€H,J.    ^  engage  in  a  particular  specified  trade  on  certain  premiaeSi 
agreed  to  lease  them  to  him,  and  failed  tor  a  certain  time  to  fulfil 
his  agreument,  during  which  the  plaintift''  was,  by  reason  of  .such 
failure,  unable  to  carry  on  his  trada     The  plaintiff  swore  that 
he  could  have  made  certain  specified  profits,  and  his  evidence  was 
uncontradicted.      There  was  a  distinct  claim  in  respect  of  the 
non-user  for  an  agreed  time  of  the  subject  matter  of  the  contract. 
There  could  be  no  difficulty  in  such  a  case  as  to  an  inquiry.     It 
could  not  be  said  that  such  a  loss  was  not  in  contemplation  of 
the  defendant  lessor.     True  that  counsel  argued  that  no  profit 
might  have  been  made.     This  was,  however,  really  an  argument 
(however  intended)  as  to  the  difficulty  of  ascertaining  what  the 
result  of  the  trade  would  be ;    not  that  the  loss  of  profit  (if  any) 
was  one  for  which  the  lessor  under  the  circumstances  would  not 
have  been  roMponsible.     Mr.  Justice  Fr}/  assessed  the  damages 
himself,  his  only  difficulty  being,  as  I  read  his  judgment  (which 
seems  to  avoid  any   explanation),    not  as  to  the  defendants 
responsibility  but  as  to  the  amount.     In  a  Court  of  law  I  should 
not  have  had  the  slightest  hesitation  in  liolding  the  defendant 
liable  in  damages  and  directing  a  jmy  to  believe  the  plaintiff  ei 
evidence  as  to  the  amount,  if  they  thought  proper.     Tlie  Itoyal 
Bristol  B wilding  SociMy  \\  B</in€i^h  (15)  is  equally  plain,  and 
differs  only  in  two  particulaiu     It  was  the  case  of  vendor  and 
vendee  instead  of  lessor  and  lessee,  and  the  damagea  for  not 
giving  possession  in  the  time  agreed  were  certain,  viz.,  the  rent 
which  the  vendee  was  unable  to  receive  owing  to  the  breach  of 
contract.     The  only  difficulty  wJiich  the  Judge  seems  to  have  had 
was  whether  to  call  the  plaintift's  a  claim  for  compensation  or 
damagea  or  damages  in  the  nature  of  compensation.     And  in 
support  of  his  decision  he  cited  Mr.  Justice  Fry*j^  judgment  in 
Jaqvm  v.  Milktr.     In  a  Court  of  common  law  I  should  have  had 
no  difficulty  in  holding  it  to  be  a  clear  case  for  damages,     I  wish 
to  add  that  the  fact  that  the  board  of  the  defendant  bank  had 
U5)  35  Ch.  Div,  390. 
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been  iDformed  that  the  plaintiff  could  get  *' advances  from  another ^^^- 


bank  if  he  had  a  written  document  from  the  bank  shewing  that     Uriffim 

the  bank  woultl  grant  him  a  release,"  and  that  the  plaintiff  told  MEacANiiLE 

Josephson  that,  "  being  a  member  of  the  Stock  Exchange,  he 

wonld  be  ruined  if  he  were  made  bankrupt"  does  not  affect  my    ^^^p^^^* 

conclusion  in  this  matterp    It  may,  however,  b©  worth  mentioning 

in  this  connection  that  the  plaintiff  applied  to  the  other  bank 

with  the  letter  of  the  5th  April  unsuccessfully-     I  should  observe 

that  the  release  in  respect  of  the  non -executing  of  which  damages 

are  sought  is  a  release  containing  the  reservation,     Mr,  Walker 

(for  the  plaintiff),  in  arguing  that  it  wwi  improbable  that  the 

plaintiff  would  accept  it  with  the  reservation,  urged  that  it  would 

be  useless  to  him  in  obtaining  accommodation,  inasmuch  as  on  its 

face  it  would  be  shewn  that  he  would  be  ultimately  liable  for 

ISOOi.j  if  the  bank  should  sue  his  suretiea,     I  have  only  now  to 

add  that  Mr.  Wtdker  contended,  as  he  was  entitled  to  do  though 

not  having  appealed,  that  there  was  no  sufficient  evidence  that 

the  bank  had  the  intention  of  reserving  its  rights  against  the 

sureties,  and   that  therefore  the   plaintiff  was   entitled   to  an 

absolute   release.      We    think    that    the   Pr-iuiarj/  Judge  was 

justified  in  coming  to  the  conclusion  that  the  bank  did  so  intend 

for  the  reasons  given  by  him,  and  we  adopt  the  sama 

Foster,  J.  We  are,  I  understand,  fully  agreed  in  the  view,  evi- 
dently also  taken  by  the  Primary  Judge,  that  Griffin  did  not  accept 
the  letter  of  the  bank  dated  April  5th  upon  the  understanding 
that  the  rights  of  the  bank  against  his  sureties  were  to  1>e  reserved, 
but  that  he  accepted  it  as  it  appeared  upon  the  face  of  it  as  an  agree- 
ment for  an  absolute  release,  At  law  the  bank  would  have  been 
bound  by  this  as  an  agreement  for  an  absolute  release  and  at  law  is 
estopped  from  denying  that  the  parties  were  ml  idem  as  to  the 
agreement,  but  I  am  also  satisfied  that  the  bank  did  not  in  fact 
intend  to  give  an  absolute  release,  but  intended  to  reserve  the 
liability  of  sureties,  and  that  this  is  clearly  demonstrated,  not 
merely  by  the  allegations  of  the  bank  at  the  hearing,  but  also  by 
the  evidence  of  the  bank's  conduct  before  and  up  to  the  time  of 
the  sending  of  the  letter  of  the  r5th  April.  This  being  established 
to  the  satisfaction  of  a  Court  of  equity,  a  decree  for  spedfic 


Foster  J. 


1S90*^^  performance  of  the  agreemciit,  which  was  made  iii  mbtake  by 
Gbtffin  the  bank,  would  not  be  decreed  unless  the  plaintiff  would  accept 
Mercantile  it  with  the  addition  of  the  re9er%*atioii  omitted  by  the  hank  by 
mistake*  Accordingly,  the  Primary  Judge  has  decreed  the 
execution  by  tlie  bank  of  the  release,  together  with  a  reservation 
of  the  liability  of  sureties  j  but  as  the  bank  ought  to  have  given 
this  without  driving  the  plaintiff  to  this  suit  in  equity,  the  bank 
ought  to  pay  the  costs  of  the  suit,  and  so  the  Primary  Jvidge  has 
decreed.  This  does  not  seem  to  me  to  be  at  all  affected  by  the 
tact  that  the  plaintiff  ha,%  always  objected  to  this  reserv^ation  of 
liability^  since  there  is  no  evidence  that  he  would  refuse  to  carry 
out  his  part  of  the  contract  if  this  reserv^ation  was  insisted  upon 
80  far  as  to  all  the  material  grounds  of  this  appeal  except  the 
last,  and  so  far  we  are  agreed  in  upholding  the  Primary  Judges 
decree.  As  to  the  dii"ection  of  an  inquiry  as  to  damages,  I  have 
felt  much  difficulty.  The  real  question  appears  to  be  whether  it 
is  reasonably  prolmble  from  the  nature  of  this  breach^  or  from 
any  evidence  in  the  case,  that  damages  could  legally  flow  from 
it.  In  the  course  of  the  argument  we  inquired  of  counsel  how 
such  damages  could  arisej  and  gave  the  opportunity  of  sugj^esting 
any  contingency  or  set  of  circumstances  which  could  cause  such 
damage  as  the  plaintiff  would  be  entitled  to  recover  in  ao  action 
at  law  for  the  breach  of  agreement,  and  I  confess,  after  hearing 
what  was  urged,  I  was  inclined  to  the  view  that  no  damages  could 
bo  recovered ;  but  on  reconsidering  the  arguments  offered,  and 
further  considering  the  nature  of  the  case,  I  have  come  to  a 
different  conclusion,  though  with  much  hesitation,  inasmuch  as  it 
is  at  variance  with  that  come  to  by  the  learned  Judge  who 
presided  on  this  occasion.  With  the  principles  upon  which  Courts 
of  equity  generally  grant  infjuiries  for  damageSj  or  the  measure 
of  such  damages,  I  do  not  think  it  necessary  to  deal  further  than 
to  say  that  if  a  Court  of  equity,  in  granting  specific  performance 
of  an  agreement,  sees  that  this  would  still  leave  a  cUimiiumi^  cmn 
injwrid,  for  wliich  prinul  facie  the  plaintiff  ought  to  be  com- 
pensated, it  has  a  discretion  to  direct  an  inquiry  as  to  such 
daujages ;  and  that,  generally,  I  think  such  an  inquiry  ought 
in  such  a  case  to  be  directed.  It  has  been  urged  here  Jhat  the 
plaintiff  could  not  obtain  any  damages  at  law  for  this  delay  in 
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carrying  out  the  agreement  to  give  him  a  release  if  he  in  fact  ^^00- 
got  the  release,  but  this  seems  to  depend  upon  a  presumption  Griffin 
that  when  a  party  accepts  performance  of  an  agreement  which  Mbbcantilie 
ought  legally  to  have  been  performed  sooner,  he  waives  the 
damage  resulting  from  the  delay,  unless  he  gives  notice  when  he  ^^^  J- 
accepts  the  performance  that  he  still  intends  to  daim  damages 
for  the  delay ;  and  when  a  Court  of  common  law  gives  damages 
for  the  non-performance  of  an  agreement,  the  damages  resulting 
from  the  delay  before  verdict  are  necessarily  included  in  the 
general  damages  for  loss  through  the  non-performance  of  the 
agreement.  But  when  a  Court  of  equity  grants  specific  per- 
formance, no  such  presumption  of  waiver  can  arise.  I  thinks 
therefore,  plaintiff  may  have  specific  performance  with  an  inquiry 
as  to  damages,  if  it  seems  reasonably  probable  from  the  nature 
of  the  breach  that  substantial  damages  would  reasonably  and 
naturally  result  from  it,  even  though  it  may  be  difficult  to  shew 
specifically  what  the  damage  was,  or  to  define  the  particular  !o8r 
which  has  been  sustained,  and  this  appears  to  have  been  the 
view  of  Mr.  Justice  Fry  in  Jaquea  v.  MiUar  (16).  I  think  the 
remarks  of  Vice-Chancellor  Wood  in  Chinnock  v.  Marchioness  of 
Ely  (17),  where  he  says,  "I  looked  at  the  authorities  at  the 
time,  and  found  that  in  no  case  had  the  Court  given  damages 
with  reference  to  the  default  of  the  defendant  in  noi  com- 
pleting his  contract,  except  where  a  special  damage  had 
occurred,  either  from  deterioration  of  the  property  in  the  mean- 
time, or  from  effluxion  of  time  in  a  short  lease,  or  where  special 
damage  had  been  occasioned  by  the  plaintiff^s  outlay^  which  he 
had  been  induced  to  make  in  respect  of  the  contract  entered 
into,"  must  be  taken  in  reference  to  the  particular  case  before 
him,  where  the  agreement  was  for  the  purchase  of  freehold 
property,  and  the  defendant  having  kept  the  property,  the 
plaintiff  had  retained  the  purchase  money,  the  interest  of  which 
was  looked  upon  as  sufficient  compensation  for  the  loss  of  the 
property.  At  any  rate,  the  case  only  shews  that  it  wii^  not  one 
in  which,  under  the  circumstances,  the  Vice-Chanaellor  would 
exercise  the  discretion  vested  in  him.  In  the  present  case  the 
plainti^  and  bank  may  be  assumed  to  have  contemplated  that  it 
(16)  6  Ch.D.  163,  at  pp.  159-60.  (17)  34  L.  J.  Ch.,  p.  3^, 


Bank. 
JWer  J. 


Griitoi  entered  into  should  be  carried  out.  Indeed  the  plamtiff  explained 
Mehoantilk  to  the  bank  his  position  and  how  the  change  in  his  position  to 
be  effected  by  the  release  would  be  of  vital  importance  to  him. 
Can  it  be  doubted  that  he  might  reasonably  expect  to  have  obtained 
substantial  daraag^e  had  he  sued  at  law  for  the  breach  of  this  agree- 
ment, the  consideration  for  which  on  his  part  wa.s  the  surrendering 
all  his  properties  absolutely  to  the  bank  ?  why  then  should  he  not 
recover  some  substantial  damages  for  the  delay  of  the  contem- 
plated advantage  for  a  year  ?  Whether  he  can  actually  recover  atny 
substantial  amount  must  be  determined  by  the  Moister^  we  have 
only  to  say  that  he  reasonably  might.  The  Primary  Judge  has 
held  that  he  mighty  and  I  think  rightly,  I  think,  therefore,  that 
an  inquiry  was  rightly  directed  It  is  said  that  if  the  direction 
is  supported  at  all,  some  indication  of  the  principle  on  which 
damages  should  be  allowed  ought  to  have  been  indicated  by  the 
Judge,  and  we  are  asked  to  do  so.  I  do  not  think  this  necessary, 
and  it  would  be  extremely  difEcult  to  lay  down  any  general  rule 
before  we  know  the  evidence  to  be  offered  by  the  plaintiff; 
besides,  we  have  no  reason  to  suppose  the  Master  will  proceed 
upon  any  but  correct  principles ;  should  he  do  so,  the  remedy  i^J 
at  hand,  as  in  all  like  cases.  I  think,  therefore,  that  the  decree 
of  the  Primary  Jiulgt^  should  be  supported,  including  the  psrtas 
to  the  costs,  and  that  the  appeal  should  be  dismissed. 


ManninGj  J,  Although  the  Court  is  in  full  agreement  in 
supporting  the  decree  as  to  specific  performance  and  as  to  costs, 
it  will  be  necessary  for  me  to  refer  shortly  to  the  facts  of  the 
case  and  to  the  points  upon  which  there  is  no  difference  of 
opinion  between  us.  It  appears  that  Griffin  was  early  in  1889 
largely  indebted  to  the  bank  to  the  extent  of  24,000^.,  as  against 
which  the  bank  held  security  by  mortgage  over  real  estate  of 
considerable  value  belonging  to  Griffin  and  by  a  bond  with  two 
sureties  to  the  amount  of  1500£.  Griffin  being  very  much 
embarrassed  and  entirely  in  the  hands  of  the  bank,  was  very 
anxious  to  be  clear  of  his  debt  to  the  bank  by  the  sacrifice  to 
them  (as  he  considered  it)  of  all  his  real  estate  in  order  that  he 
might  be  free  to  make  a  fresh  start  in  the  world  as  a  broker 
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with  a  seat  on  the  Stock  Exchange,  in  which  calling  he  had        ^^^- 
acquired  a  considerable  clientele,  but  for  the  successful  carrying     Gwfpin 
of  which  credit  was  absolutely  necessary.     Situated  as  he  was,  MBRCANwuf 
he  could  not  obtain  credit  elsewhere,  and  presumably  he  had 
nothing  more  to  hope  for  from  the  bank,  which  did  not  place'  the      '*»*^»*^  J- 
same  value   on  their   securities  as  he  did.      In  a  number  of 
interviews  prior  to  the  month  of  April,  1889,  Griffin  represented 
to  the  manager  and  chairman  of  the  bank  that  his  then  position 
meant  ruin  for  him,  bankruptcy  and  consequent  loss  of  the  privi- 
lege of  being  a  member  of  the  Stock  Exchange  (on  which  a  seat 
was  then  worth   lOOOi.,  it  was  stated  in  argument),  whereas 
if  freed  from  the  bank's  debt  he  would  have  his  profession  or 
business  to  rely  on,  and  with  a  comparatively  clear  sheet  he 
would  be  able  to  obtain  advances  sufficient  to  keep  him   in  *- 

credit  for  the  purpose  of  carrying  on  his  business  profitably. 
There  can  be  no  doubt  that  both  the  chairman  and  manager 
thoroughly  understood  the  position  as  stated ;  and  they  there- 
fore knew  that  Griffin  contemplated  the  possibility  of  carry- 
ing on  his  business  profitably  by  obtaining  the  necessary 
credit,  if  he  could  obtain  a  release,  and  the  almost  certainty 
of  ruin  and  lass  of  his  highly-prized  power  of  earning  a 
livelihood  if  the  release  were  refused.  The  financial  position 
appears  to  have  been  frequently  discussed,  and  a  list  of  the 
securities,  with  their  supposed  values,  was  referred  to,  and  the 
list  doubtless  included  the  said  bond;  and  it  is  a  reasonable 
conclusion  to  draw  from  the  evidence  that  Griffin  believed  that 
the  value  of  the  properties  would  fully  reimburse  the  bank,  and 
that  the  bank  authorities,  with  their  usual  caution,  doubted  the 
values,  but  believed  that  with  the  bond  there  "would  not  be  much 
loss."  Beyond  this  reference  nothing  was  said  directly  about  the 
bank  reserving  its  rights  against  sureties,  and  I  clearly  agree 
with  the  Primary  Judge  in  thinking  that  Griffin  at  all  events  did 
not  understand  that  the  release  he  asked  for  was  to  contain  this 
reservation,  and  then  leave  him  with  a  contingent  liability  for 
1500Z. ;  but  I  do  not  think  that  the  bank  really  intended  to  insist 
thereon.  As  a  result  of  the  conversation,  Griffin,  on  March  27, 
1889,  wrote  to  the  bank  manager  as  follows: — "The  General 
Manager  the  Mercantile  Bank.      Dear  Sir, — Referring  to  the 


Griffin  you  on  behalf  of  the  bank,  viz.,  that  I  should  assign  to  the  bank 
'Mercantile  all  my  equities  in  the  various  securities  held  by  the  bank  on  my 
behalf  in  consideration  of  receiving  from  the  bank  a  release  of 
Manning  S,  ^^  present  indebtedness  to  it,  I  now  request  you  to  take  the 
necessary  legal  steps  to  carry  out  this  proposal ;  and  I  have 
instructed  Messrs.  Fisher,  Ralfe,  and  Salwey  to  act  for  me  in  the 
matter. — Yours  truly,  J.  G.  Gbiffin."  This,  it  will  be  seen, 
contemplated  simply  a  surrender  of  his  equitias  in  return  for  an 
absolute  release,  but  as  there  was  some  delay  Qriffin  again  saw 
the  bank  authorities,  pressing  them  to  give  him  their  reply,  or, 
in  other  words,  something  in  writing  that  he  could  accept  and 
point  to  as  the  contract  between  them,  and  accordingly  on  April 
5  the  bank  manager  wrote  as  follows : — "  J.  G.  Griffin,  Esq. — 
Referring  to  our  conversation,  I  have  to  inform  you  that  my 
directors  are  willing  to  grant  you  a  release  from  all  debts  due  by 
you  to  the  bank  at  this  date  on  condition  of  your  conveying  to 
the  bank,  within  one  month  from  this  date,  all  other  real  estate 
which  you  may  be  entitled  to,  and  within  the  same  time  conveying 
to  the  bank  your  equity  of  redemption  in  and  to  all  the  mortgage 
and  other  securities  now  held  by  the  bank  from  you  for  moneys 
now  due  by  you  to  the  bank. — Yours  faithfully,  F.  A.  A.  Wilson, 
General  Manager."  This  letter,  as  clearly  shewn  on  its  face, 
contemplates  giving  an  absolute  release  in  return  for  the  equities, 
plus  "  all  other  real  estate  which  you  may  be  entitled  to,"  and  this 
letter  was  written  for  the  special  purpose  of  enabling  Griffin  to 
obtain  credit  elsewhere  on  the  strength  of  his  full  release  from  the 
bank.  Griffin  then  placed  himself  in  communication  with  the 
bank's  solicitors,  who  at  the  bank's  suggestion,  were  to  prepare  all 
documents,  including  the  release,  subject  as  to  the  latter  only  to 
the  approval  of  some  solicitor  on  behalf  of  Griffin.  The  matter 
was  not  concluded  within  a  month,  but  that  point  was  waived,  and 
on  June  14  Griffin  executed  all  prepared  documents  and  was 
continually  protesting  against  delay.  On  June  27  a  release  con> 
taining  the  reservation  as  to  sureties  was  forwarded  to  Griffin  s 
solicitor,  but  before  any  action  was  taken  thereon  the  bank  on 
July  1  declined  to  carry  out  the  agreement  on  the  ground  that 
Griffin  had  not  "  complied  with  the  conditions  contained  in  the 
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general  manage r*s  letter  of  April  5,  1889/'     On  the  aai 
draft  release  was  returned  with  the  reservation  clause 
but  this,  as  pointed  out  by  Oiveiiy  J.,  had  nothing  whai 
with  the  bank's  refusal,  and  this  was  confirmed  by  the 
the  bank  J  on  August  23  following,  refused  to  executi 
engrossed  in  the  exact  form  of  the  draf fc  as  prepared  by 
solicitors.     This  shews  that  the  bank  iuBisted  on  thei 
taken  upon  July  1,  and  so  rendered  the  suit  necessar 
fact  that  at  the  hearing  Griffin's  counsel  contended 
release  should  be  absolute  is  immaterial  under  the  circ 
as  I  Bee  no  reason  to  doubt  that  he  looked  upon  the  reh 
form  as  too  important  to  cause  its  dehiy  by  fighting  the  i 
to  the  form  of  release,  because  he  believed  that  the  V£ 
lands  covered  the  bank's  claim  without  the  bond.     I  i 
the  refusal  of  the  bank  was  wholly  unjustifiablei  and 
are  wholly  to  blame  for  the  suit,  and  should  therefor< 
bear  the  costs,  unless  any  other  principle  intervened 
a  different  order.     The  statement  of  claim  is  dear  in  it 
for  specific  performance  of  the  agreement  set  out  in 
of  April    5,   1889,  and  the   statement  of    defence    i 
clear^  contending-*(l)  that  there  was  no  contract  a 
that  there  was  no  consideration  j  (3)  the  StattUe  ofFn 
much   as   the  whole   agreement   does   not   appear   on 
of   the   letter  ;     (4?)   that   the   plaintiff  was   in   defai 
was  bound  to  complete  his  title  to  the  properties  re 
(o)  that  Griffin  refused  to  sign  an  as.signment  of  a  cei 
of  some  reserved  land  ;  (6)  that  Griffin  did  not  disck 
properties.     There  is  a  reference  to  the  context  as  to 
of  the  release    in   one    paragraph,  but  only  as    pa: 
history  of  the  case,  and  the  bank  cautiously  does  ii( 
that  point  as  a  defence  of  their  conduct,  and  nowhere 
as  a  defence  to  the  suit  for  specific  performance.     It  t 
in  the  Court  below  that  the  transaction  was  a  sale  with; 
of  Webb  V.  Hemitt  (IS),  and  that  consequently  there  co 
retention  of  rights  against  the  sureties  on  the  bond,  wl 
counsel  for  the  bank  contended  that  this  case  came  withi 
Wynn  (19),  and  was  not  a  sale,  and  that  the  Court  cou 

(18)  3  K  &  J.  438.  (1»>  L.R,  7  Eq.  28  ;  4  C 
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GuiFriN  and  so  hia  Honour  held,  but  he  pointed  out  that  if  the  traoHaction 
Mebcanttlk  were  held  to  be  a  sale,  the  sureties  would  not  be  released  if  the  bond 
was  taken  over  as  part  of  the  purchase  money.  His  Honour 
ManniT^fJ.  cameras  I  think  rightly,  to  the  conclusion  that,  although  the 
contract  itself  was  clear,  the  other  cireum stances  shewed  that  the 
bank  always  intended  to  reserve  their  rights  against  sureties, 
and  that,  although  this  point  was  not  taken  as  a  defence,  yet 
that  in  decreeing  specific  performance,  he  ought  to  make  it  a 
condition  that  the  release  should  be  in  the  form  intended  by  the 
hank,  and  that  the  plaintiff  might  take  his  decree  in  that  form, 
and  with  costs ;  and  in  so  doing  he  followed  the  principle  laid 
down  by  that  most  eminent  Judge,  Lord  Chancellor  Cottenkam^ 
in  London  <t  BinniTigham  Ry.  Co.  v.  Winter  (20),  All  the  other 
defences  completely  broke  down,  and  it  was  shewn  that  the  only 
document  Oriffin  absolutely  refused  to  sign  was  a  form  of  lease 
under  the  Real  Property  Act,  of  which  the  parcels  were  entirely 
in  blank,  and  this  refusal  was  only  "  without  first  seeing  hiB 
solicitor,"  and  was  in  my  opinion  most  justifiable.  For  these 
reasons  I  agree  that  the  decree  as  to  specific  performance  and 
costs  is  right.  With  regard  to  so  much  of  the  decree  as  directed 
a  reference  as  to  damages,  the  only  points  taken  in  the  notice 
of  appeal  are  that  such  a  reference  could  not  be  made  unless  it 
was  referred  to  in  the  pleadings  and  upon  some  evidence  of 
specific  loss;  but  it  was  also  argued  that  the  inquiry  was  too 
large  and  should  have  been  restricted.  Upon  the  first  point  it  m 
clear  on  authority  that  damages  may  be  given  under  the  prayer 
for  general  relief:  Cotton  v,  Wyld  (21),  And  with  regard  to  the 
second  point,  it  is  suffieieut  if  the  Court  sees  from  the  nature  of 
,  the  breach  of  duty  that  there  may  be  damages  which  may  be 
reasonably  said  to  have  naturally  arisen  therefrom,  or  which  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  the 
parties  as  likely  to  arise  from  the  breach.  This  is  abundantly 
clear  from  the  case  of  Fagan  v.  Miller  (22),  and  Royal  Brisid 
Permanent  Building  Society  v.  Bomask  (23),  which  cases  are 
both  on  the  question  of  damages,  plus  specific  performance,  and 

(20)  1  Cr.  &  Ph.  57.  (22)  6  Ch.D,  153. 

(21)  ^  Beav.  266.  (23)  3&  Ch.D,  390, 


Manning  J. 
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will  be  referred  to  in  detail  presently.     Acting  upon  these  prin-        ^^^' 

ciples,  the  Chief  Judge  in  Equity  has   granted  a  reference  to     <^^"w 

the  Master  to  ascertain  whether  the  delay  of  the  defendants  in  Miroantilk 

•^  ,  Bank. 

carrying  out  their  contract,  which  they  have  been  specifically 

decreed  to  perform,  has  caused  any  (and,  if  so,  what  amount  of) 
loss  to  the  plaintiff,  and  the  Court  is  asked  to  say  that  this 
portion  of  the  decree  is  wrong.  To  come  to  that  conclusion  the 
Court  must  be  prepared  to  say  that  it  is  satisfied  that  the  plaintiff 
cannot  reasonably  hope  to  obtain  any  damages,  and  it  is  not 
enough  to  say  that  no  specific  damage  or  loss  has  been  suggested. 
This  involves  two  inquiries — (1)  whether  such  a  delay  as  occurred 
in  this  case  is  likely  to  have  occasioned  loss,  or  in  other  words, 
whether  specific  performance,  without  damages,  will  fully  com- 
pensate the  plaintiff;  and  (2)  whether  the  loss  is  such  as  is 
within  the  purview  of  Courts  of  equity  in  dealing  with  such 
cases,  because  it  is  clear  that  there  must  always  be  a  great 
distinction  between  the  loss  a  man  actually  suffers  by  a  breach 
of  duty  or  contract  and  the  amount  he  can  call  upon  the  offender 
to  pay  for  such  breach.  Now,  it  surely  is  abundantly  clear  that 
the  release  of  a  debt  of  over  20,000i.,  which  is  barely  (to  put  it 
at  the  highest)  covered  by  the  securities  of  all  a  man's  property, 
by  the  taking  over  of  the  securities,  must  be  a  matter  of  vital 
importance  to  a  business  man,  and  that  time  must  there  be  of 
the  essence  of  the  matter,  if  for  this  reason  only,  that  all  he  earns 
from  the  time  of  the  release  is  freed  from  the  claim  of  the  large 
creditor,  and  that  he  has  a  veiy  much  better  chance  of  obtaining 
credit,  which  is  the  soul  of  business  and  the  real  earner  of  profits. 
Can  we  then  say  that  it  is  unreasonable  to  suppose  that  the 
plaintiff  here  suffered  any  loss  in  his  business,  his  credit,  and  his 
means  of  earning  profits  by  the  action  of  the  defendants  in 
declining  to  give  him  a  release,  as  we  have  already  held  they 
should  have  done  ?  If,  then,  he  may  have  suffered  loss,  we  come 
to  the  consideration  of  the  second  question,  and  this  involves  an 
inquiry  into  the  principles  which  guide  the  Court  of  equity  in 
such  cases  as  this.  Before  Sir  Hugh  Caims's  Act,  which  is 
similar  to  the  provision  of  a  section  of  our  Equity  Act,  the  Court 
of  Chancery  had  no  power  to  give  damages  by  that  name,  but 
under  the  general  power  of  the  Court  to  do  complete  justice  if 
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^^^'  possible.  They  did  in  some  cases  grant  specific  perfonnanoe  with 
Griffin  compensation,  as  in  Pruthero  v.  PhdpB  (^4),  where  Turner^  LJ^ 
Mebcantile  says : — "  It  is  the  constant  course  of  the  Court  in  cases  between 
vendor  and  purchaser,  upon  a  sufficient  case  being  made  for  the 
annmg  .  purpose,  to  direct  an  inquiry  as  to  the  deterioration  of  the  estate 
pending  the  contract,  and  in  so  doing  the  Court  is  in  truth 
giving  damages  to  the  purchaser  for  the  loss  which  he  has 
sustained  by  the  contract  not  having  been  literally  perfoimei 
The  Court  when  it  has  jurisdiction  deals  as  far  as  it  can  with  the 
whole  and  not  with  part  of  it  only  "  By  Cairns  s  Act  power  was, 
however,  specially  given  to  the  Courts  of  Chancery  to  grant  inter 
alia  damageSj  either  in  lieu  of  or  addition  to  specific  performance, 
and  then  the  assumed  power  of  the  Courts  w^as  confirmed  and 
put  beyond  question.  This  case  of  Protlicro  v.  Phelps  h$  referred 
to  by  Kekewick,  J.,  in  the  Royal  B^nstd  PermaTietit  Building 
Society  v*  Bomask,  when  considering  the  principle  of  the  applica- 
tion of  damages  to  a  case  of  this  kind.  He  then  says,  at  p.  395 : 
''This  question  deals  with  a  branch  of  law  which  is  very  difficult, 
and  for  this  reason,  that  there  is  certainly  a  distinction  between 
compensation  and  damages.  It  has  always  be^n  held  that  a 
purchaser  may,  if  ho  likes,  take  speciiic  performance  with 
compensation  though  a  vendor  cannot  force  it  upon  him,  but  then 
what  he  wants  is  strictly  damages  such  as  were  claimed  in  Bain  v> 
FothergiU — ^lamages  for  the  loss  of  a  bargain  where  the  title  has 
failed — ^then  it  has  been  held  that  he  cannot  get  those  damages, 
The  question  here  is  not  whether  this  is  compensation  or  damages, 
because  the  distinction  is  not  sufficiently  defined  for  that,  but 
whether  it  is  damages  in  the  nature  of  compensation  or  not  In 
the  second  edition  of  Lord  Justice  Fry's  book  on  Siiecifia 
Performance,  at  p,  550,  the  distinction  is  drawn,  and  he  refers  to 
a  case  of  Protkero  v.  Phelps ,  in  which  damages  were  given  in  the 
nature  of  compensation.  I  hold  the  distinction  applicable  here, 
and,  giving  the  purchaser  damages  in  the  nature  of  compensation, 
I  must  consider  w^hat  is  the  proper  measure  of  those  damages^ 
Then,  again,  I  am  assisted  by  the  case  of  Jaques  v.  Millar  (25), 
Lord  Justice  Fry  says  in  his  judgment:  "The  question  of  damages 
is  a  more  difficult  one.  Damages  are  claimed  in  addition  to  the 
(24J  7  D.M.G,  722,  at  p.  734  (25J  6  Ck  D.  153. 
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specific  performance  of  the  agreement  in  respect  of  the  delay        IS90. 

which  was  caused  by  the  defendant's  wilful  refusal  to  perform      Geiffij^ 

his  contract,  and  the  consequent  loss  of  profit  to  the  plaintiff.     I  mercantile 

think  I  am  at  liberty  to  consider  what  would  have  been  the  value       ^^^^* 

of  the  possession  of  the  premises  to  the  plaintiff*  for  the  period   ^^»ntn*j  J. 

between  the  5th  September,  1876,  and  the  time  when  he  actually 

obtained  possession  of   the  premises.     I  shall   not   attempt   to 

explain  in  detail  the  motives  which  operate  on  my  mind.      But  I 

am   entitled   to  have  regard   to  the  damages   which   may   be 

reasonably  said  to  have  naturally  arisen  from  the  delay,  or  what 

may  be  reasonably  supposed  to  have  been  in  the  contemplation 

of  the  parties  as  likely  to  arise  from  the  partial  breach  of  the 

contract,"  and,  in  Royal  BHstol  Permanent  Building  Soeidi/  v. 

Bomash,  Kekewich,  J.,   says,  "I  hold   this    case    to    fall    not 

within  Bain  v.  Fothergilly  which  seems  to  deal  with  a  different 

class  of  circumstances  altogether,  but  to  fall  within  a  cla^a  of 

case  which  is  illustrated  by  Jaquea  v.  Miliary  and  I  must  give  ^ 

the  defendant  damages  calculated  on  some  such  principle  as  Lord 

Justice  Fry  indicated."      Turning  to  Jaquea  v.  Miliary  we  find  it 

was  a  case  in  which  the  plaintiff"  asked  for  damages  for  \om  of 

profit  which,  but  for  the  delay  of  the  vendor  in  carrying  out  liis 

contract,  the  purchaser  might  have  earned  in  carrying  on  his 

business  in  a  shop  the  subject  matter  of  the  contract,  between 

the  periods  when  he  ought  to  have  received  and  actually  did 

receive  possession.    In  that  case  it  was  urged,  as  here,  that  the 

damage  was  altogether  too  remote.     "  It  was  a  speculative  new 

business  which  the  plaintiff"  was  about  to  start.     He  might  have 

made  no  profit,  or  he  might  even  have  incurred  a  loss.     There  wt*re 

many  contingencies.    He  might  get  no  customers.    His  cu?itumers 

might  fail  topay  their  debts.  His  workmen  might  be  dishonest.  His 

health  might  fail.     The  plaintiff* had  only  suffered  disappointment, 

and  the  damage  is  incapable  of  being  valued."  NotwithstandiDg  this 

argument,  the  learned  Judge  assessed  the  damages  at  250i.,  tliongh 

he  will  not  attempt  to  explain  in  detail  the  motives  which  operate 

on  his  mind.     In  that  case  the  plaintiff"  suggested  that  he  might 

have  made  50Z.  a  week  profit  for  15  weeks, but  admitted  that  he  had 

abandoned  a  similar  business  because  it  didn't  pay.     Now,  what  is 

the  position  here  ?    The  bank  knew  that  it  was  a  matter  of  life  or 
N.S.W.R.,  Vol.  XL,  Eq.  R 
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^^^'       death  so  far  as  credit  was  concerned  whether  the  plaintiff  obtained 

Grotin     ^  release  of  their  debt.     With  the  debt,  it  meant  for  him  rain, 

Mebcaktiu  bankruptcy,  and  consequent  loss  of  his  special  power  of  earning 

money  as  a  member  of  the  Stock  Exchange.    Freed  from  the 

Manmng   .  ^^^^^  ^^  j^^  j^j^  ^^^^  j^  ^j^^  Exchange,  which  gave  him  special 

business  advantages,  which  by  itself  equalled  credit,  and  he  would 
be  in  a  position  to  ask  for  credit  elsewhere  which  he  could  not 
possibly  hope  to  obtain  with  the  burden  of  this  enormous  debt  to 
the  bank  round  his  neck.  For  this — c^l  it  if  you  like — chance 
of  obtaining  credit  he  was  willing  to  make  over  to  the  bank 
everything  he  had  in  the  way  of  real  estate,  including  his  own 
home.  If  this  release  was  improperly  refused  for  over  12  months, 
are  we  to  say  that  it  is  unreasonable  to  suppose  the  plaintiff  was 
damnified  to  the  extent  of  20^.  or  that  it  is  unreasonable  that  the 
bank,  who  knew  his  object  in  obtaining  freedom  from  their  debt, 
should  compensate  him  for  such  loss,  when  for  upwards  of  12 
months  they  held  and  received  the  rent^  of  his  properties, 
received  only  by  virtue  of  the  agreement  they  have  broken,  and 
he  himself  has  lost  these  and  his  home  to  purchase  the  freedom 
which  the  bank  has  withheld.  We  have  not  now  to  consider 
whether  any  special  damage  can  be  charged  against  the  defendant 
bank.  That  may  and  probably  will  arise  on  the  reference.  It 
is  sufficient  if  we  think  it  not  improbable  that  a  lump  sum  may 
be  assessed  for  damages  generally,  as  in  the  case  of  Jaques  v. 
Millar.  To  put  the  case  in  another  way :  Mr.  PUcher  admitted 
that  he  was  bound  to  argue  that  there  could  be  no  damages  in  an 
action  at  common  law  for  the  breach  without  specific  performance. 
Can  it  be  said  that  a  Court  must  set  aside  any  verdict  given  in 
such  a  case  as  this,  on  the  ground  that  the  damages  should  be 
only  nominal,  and  that  on  a  mere  recital  of  the  story  only? 
This  case  cannot  be  treated  as  a  sale  of  real  estate  simply,  but  as 
a  case  depending  entirely  on  its  own  circumstance&  For  these 
reasons  I  am  of  opinion  that  his  Honour  was  right  on  this  point 
also,  and  that  this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiff:  Pope. 

Solicitors  for  the  defendants :  Creagk  &  WUHams. 
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ATTORNEYGENEEAL  v.  POWELL  and  Anothi 

Will,  coTistruction  o/^Power  of  CouH  to  JiU  up  blank  left  by  testa 
Cy-pr^— General  chariiaJUe  intention— Intention  to  benefit  a  partii 

A  testator  devised  the  residue  of  his  real  estate  *'  to  and  for  the 
Presbyterian  Church  at  ,  to  be  by  the  trustees  of  the  said  < 

the  benefit  of  the  said  church," 

Hddi  (1)  That  the  Court  would  not  hear  evidence  for  the  pnrpoi 
the  blank. 

(2}  That  the  dcvbe  shewed  not  a  general  charitable  intention,  bu 
to  benefit  a  particular  charity,  and  therefore  could  not  be  conatmet 


DEMITEREIt 

In  this  case  tlie  informant  and  the  plaintiffs  (the  mo 
the  clerk  of  the  General  Assembly  of  the  Presbyteriai 
New  South  Wales  and  the  trustees  of  the  congrega 
Presbyterian  Church  at  Picton)  claimed  that  the  moc 
clerk  were  entitled  to  certain  lands  mentioned  in  i 
William  Couli  in  trmt  for  the  Presbyterian  Church  of 
Walea,  or  that  all  the  plaintiffs  were  entitled  to  the  sa 
trust  for  the  congregation  of  the  church  at  Picton, 
alternative  that  a  scheme  for  the  disposal  of  the  sai( 
charitable  purposes  in  accordance  with  the  intention  of  t 
William  Coull,  should  be  settled  under  tlie  direction  oi 
It  appeared  that  William  Coull  by  his  last  will  de^ 
specially  described  in  an  event  which  happened  to  £ 
benefit  of  the  Presbyterian  Cliurch  at  ,  tc 

trustees  of  the  said  church  used  for  the  best  interests 
church ;  these  were  the  lands  referred  to  in  the  stateme: 

To  this  the  defendants,  the  Curator  of  Intestate  E 
Jane  Coull,  widow  of  William  Coull,  demurred,  on  t 
that  the  devise  was  void  for  uncertainty,  and  that  the  v 
not  a  general  intention  of  charity,  but  an  intention 
some  particular  charity  wluch  the  testator  did  not  spe< 

Saionwns,  Q.C.,  A.  H,  Simpson,  and  Langer  Owi 
Curator. 
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Lingen,  for  Jane  CouU. 
Walker  and  Coghlan,  for  the  informant  and  plainti& 

Owen,  J.  I  do  not  think  that  it  is  necessary  to  reserve  my 
judgment  in  this  case.  The  principle  seems  to  be  that  if  there  is 
a  general  intention  on  the  part  of  the  testator  to  bequeath 
something  to  charities  and  the  particular  bequest  fails,  the  Ourt 
will  construe  the  will  according  to  the  doctrine  of  cy-pria;  bnt 
where  the  intention  of  the  testator  is  to  benefit  a  particular 
charity,  and  no  more,  in  that  case,  if  the  charity  is  not  clearly 
described  in  the  will,  the  bequest  fails.  Now,  here  the  devise  is 
in  these  Words:  "To  and  for  the  benefit  of  the  Presbyterian 
church  at  ,  to  be  by  the  trustees  of  the  said  church 

used  for  the  benefit  of  the  said  church."  I  do  not  think  that  it 
would  have  been  possible  for  the  testator  to  express  more  clearly 
a  particular,  as  distinguished  from  a  general,  intention.  He  has 
not  only  referred  to  the  Presbyterian  church  at  ,  but 

he  has  gone  on  to  state  that  the  money  is  to  be  expended  by  the 
trustees  of  that  church  for  the  best  interests  of  that  particular 
church,  so  that  there  is  not  a  general  intention  to  leave  money  in 
favour  of  charity,  but  an  intention  to  benefit  a  particular 
church  situated  in  a  particular  locality.  The  statement  of  daim 
explains  that  the  trustees  of  each  particular  church  consist  of 
the  moderator  and  the  clerk  of  the  General  Assembly,  and  certain 
other  trustees  elected  by  tha  particular  congregation,  and  in  thig 
body  the  property  of  the  particular  church  is  vested.  Thus,  in 
order  to  ascertain  what  is  meant  by  the  trustees  of  the  said 
church  that  church  must  be  localised,  otherwise  you  cannot  get 
the  body  of  trustees  to  whom  the  testator  is  referring.  In  the 
same  way  he  defines  the  benefit  which  the  church  at 
is  to  take  ;  under  the  devise  the  money  is  to  be  expended  for  the 
best  interests  of  the  said  church,  and  in  order  to  discover  what 
those  best  interests  are  it  is  necessary  again  to  localise  the  church. 
I  think  there  would  have  been  a  great  deal  of  force  in  Mr.  WdUceri 
argument  if  the  testator  had  stopped  at  the  blank,  but  he  has 
gone  further  than  this,  and  has  particularised  some  particular 
church,  which  he  intended  alone  to  benefit,  and  it  is  impossible 
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in  the  face  of  those  words  to  hold  that  the  testator  had  any 

general  intention  to  benefit  the  charities.     It  is,  however,  a  very 

difficult  point,  and  I  therefore  think  the  casts  ought  to  come  out 

of  the  estates. 

Demurrer  allowed,  costs  as  between 

solicitor  and  dient  out  of  the 

subject  matter  of  the  devise. 

The  plaintiffs  appealed. 

Walked'  and  Coghlan,  for  the  appellants.  The  error  which  runs 
through  his  Honour's  judgment  is  that  he  mistakes  the  meaning  of 
the  word  "  church,"  which  his  Honour  took  to  be  "  congregation." 
The  plaintiffs  are  entitled  to  call  evidence  to  fill  up  the  blank 
by  shewing  the  circumstances  surrounding  the  testator,  that  he 
was,  as  set  out  in  the  statement  of  claim,  "  an  active  member  of 
the  congregation  of  the  Presbyterian  Church  at  Picton,  and  had 
frequently  expressed  his  intention  of  exercising  his  bounty 
towards  such  congregation :"  Jarman,  Ed.  4,  vol  L,  p.  422.  In 
Price  V.  Page  (1),  evidence  was  allowed  to  explain  a  devise  to 
"  —  Price,  son  of  —  Price  ";  though  in  Hunt  v.  Hort  (2)  a  legacy 

to  "  Lady "  was  held  to  be  void,  because  it  was  the  same  as 

if  the  name  had  been  left  blank  altogether.  This  is  not  a  total 
blank  ;  the  obvious  intention  is  to  benefit  the  Presbyterian 
Church,  with  special  regard  to  the  Presbyterian  Church  at  Picton. 


1890. 


Attorn  BY- 
Genxral 

V. 

Powslia 
C.J.  Eq. 


[The  Chief  Justice. 
ambiguity.] 


Price  V.  Page  was  a  case  of  latent 


The  ground  of  the  decision  is  quite  outside  that  principla 

[Innes,  J.  Can  you,  looking  at  this  will,  say  that  the  testator 
has  definitely  fixed  upon  the  object  of  the  devise:  Doe.  v.  Needs  (8).] 

Our  other  point  is  that  this  devise  manifests  a  general  charitable 
intention,  and  the  Court  will  therefore  execute  it  cy-pris.  The 
question  is: — did  the  testator  intend  to  benefit  a  particular 
church,  so  that  if  that  church  could  not  take  the  devise  should 
fail,  or  did  he  intend  to  benefit  the  Presbyterian  Church  generally, 

(1)  4  Ve8.  679.  (3)  2  M.  ft  W.  129. 

(2)  3  Bro.  C.C.  311. 


Powell, 
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1890,       but  some  particular  church  first  of  all — that  is,  so  that  if  the 

Attorney-   particular  church  could  not  take,  the  church  as  a  whole  should 
Genekal 

V.  benefit  by  the  devise.      If  the  latter  was  his  intention,  the  Court 

will  execute  it  cy-^prh :  Pieschd  v.  Paris  (4). 

[The  Chief  Justice  referred  to  Baylis  v.  A,-G.  (5).] 

The  words  "to  be  by  the  trustees  of  the  said  church  used  for 
the  best  interests  of  the  said  church  "  do  not  carry  the  matter  any 
farther*  The  testator  wished  to  benefit  the  Presbyterian  Church 
generally,  but  he  puts  it  in  this  way,  thinking  that  he  may 
afterwards  wish  to  fix  upon  some  particular  church.  By  leaving 
the  blank  he  has  expressly  refrained  from  localising  the  church  ; 
Mills  V.  Fattier  (6)*  Our  case  is  not  put  so  high  as  A.-G.  w 
Syderfen  (7)  j  there  the  testator  gave  no  information  at  all  as*  to 
what  charities  he  intended  to  l>enefit :  Be  Costa  v.  De  Pita  (8). 
All  the  testator  has  done  here  is  to  reserve  to  himself  the  oppor- 
tunity of  particularising  his  general  intention,  and  he  has  died 
without  availing  himself  of  that  opportunity  ;  itis  just  as  though 
he  had  said  the  place  was  to  be  mentioned  in  the  codicil,  and 
there  was  no  codicil — the  devise  in  that  case  would  not  be  void, 

SaloTROTis,  Q.C.,  A.  H.  Simip&on,  and  L.  Owen,  for  the  re-spon- 
dent  Powell,  were  not  called  upon  on  the  first  point  This  is  a 
devise  to  a  church  at  a  particular  place ;  the  place  is  not  men- 
tioned, and  the  devise  consequently  lapses :  Milh  v.  Farmer,  at 
p.  95~"A  third  principle,  which  it  is  now  too  late  to  call  in 
question,  ia  that  in  all  ca^-es  in  which  the  testator  has  expressed 
an  intention  to  give  to  charitable  purposes,  if  that  intention  is 
declared  absolutely  and  nothing  is  left  uncertain  but  the  mode  in 
which  it  is  to  be  carried  into  eflect,  the  intention  will  be  carried 
into  execution  by  this  Court,  which  will  then  supply  the  mode 
which  alone  was  left  deficient" 

[Innes,  X  Suppose  he  had  said  "  at  such  places  as  I  shall 
appoint,"  and  had  not  appointed  any  place  ^ 

{4)  2  S.  k  H.  ^84.  (7)  1  VerD.  224. 

{61  2  Atk.  239,  '  {8)  1  AmbL  22S- 

(B)  1  Mer.  55, 
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The  devise  would  be  void :  Clayton  v.  Lord  Nugent  (9).  All 
the  cases  shew  that  a  general  intention  is  essential ;  for  instance, 
De  Costa  v.  De  Pas, 

[Stephen,  J.  You  will  not  let  them  fill  up  the  blank,  and  yet 
jou  rely  upon  the  blank  as  shewing  a  particular  intention.] 

We  rely  upon  the  word  "  at "  and  the  words  which  follow  the 
blank,  not  upon  the  blank  itself ;  he  meant  Picton,  but  the  Court 
will  not  allow  the  appellants  to  say  so.  The  names  of  the 
plaintiffs  and  the  manner  in  which  the  statement  of  claim  is 
framed  shew  that  they  themselves  admit  that  the  testator  meant 
Picton.  The  two  ex  offi/yio  trustees  are  never  trustees  by  them- 
selves ;  they  only  act  together  with  the  trustees  of  each  particular 
place :  Presbyterian  Church  Property  Management  Act,  45  Vic. 

There  is  no  dispute  about  the  law  which  is  laid  down  in  Jarman, 
EkL  3,  vol.  i.,  p.  223.  The  principle  is  that  where  there  is  a  general 
charitable  intention  the  Court  seizes  upon  it  and  fulfils  it  though 
the  devise  fail  for  some  reason ;  it  is  immaterial  what  that  reason 
may  be — it  may  be  illegality,  the  refusal  of  trustees  to  act,  or  any 
other  reason.  Of  course  in  one  sense  every  bequest  to  a  particular 
charity  shews  a  general  charitable  intention,  but  the  cases  shew 
that  that  is  not  sufficient :  In  re  Ovey  (10),  In  re  White's  Trusts 
(11),  Marsh  v.  Mears  (12). 

Lingen  {Dawson, wA\\  him),  for  the  respondent,  Jane  Coull 

Walker  in  reply. 

The  Chief  Justice.  I  am  of  opinion  that  this  appeal  should 
be  dismissed.  Two  points  have  been  argued  before  us,  on  one 
of  which  we  did  not  require  to  hear  the  counsel  for  the  respondents, 
namely,  whether  the  Court  will  hear  evidence  for  the  purpose  of 
filling  up  this  blank  in  the  will  by  inserting  the  word  which  we 
may  have  very  little  doubt  in  our  own  minds  the  testator  intended 
to  be  there.  It  appeared  to  me  at  the  very  outset  that  that  is  a 
thing  which  the  Court  could  not  do  consistently  with  the  author- 
itiea    In  the  case  which  Mr.  Walker  referred  to  and  endeavoured 
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W6US  perhaps  more  matter  within  the  four  comers  of  the  will  to 
enable  the  Court  to  fill  up  the  blank,  but  in  both  cases  the  Court 
refused  to  do  so.  In  Wigram  on  WUls,  perhaps  the  most  scientific 
work  on  the  subject,  the  learned  author  states  that  the  Court  has 
always  refused  to  fill  up  blanks  in  a  will,  and  in  the  very  last  passage 
in  the  book  he  explains  the  only  case  in  which  evidence  of  inten- 
tion is  admissible.  "  The  only  cases  in  which  evidence  to  prove 
intention  is  admissible  are  those  in  which  the  description  in  the 
will  is  unambiguous  in  its  application  to  each  of  several  subjecta." 
That  statement  in  a  very  few  words  comprises  the  law  on  the 
subject;  the  Court  cannot  place  itself  in  the  position  of  the 
testator,  with  the  view  of  making  a  will  for  him  by  conjecture. 

Passing  away  from  this  point,  upon  which  Mr.  Walker  did  not 
seem  to  rely  very  much,  we  come  to  the  second  and  more  difficult 
point  of  the  application  of  the  doctrine  of  cy-prh.     The  question 
is  whether  the  Court  can,  upon  the  face  of  the  will  as  set  out  in 
the  statement  of  claim,  see  a  general  intention  to  benefit  charities 
or  rather  the  Presbyterian  Church  generally  ;    if  the  Court  can 
see  such  a  general  intention  it  will  carry  it  out  cy-pris,  although 
if  the  object  of  the  testator's  bounty  had  been  an  individual  the 
devise  would  have  failed,  if,  however,  no  such  general  intention  is 
apparent,  then  the  devise  is  void.      Now,  I  fail  to  see  on  the  face 
of  this  will  any  indication  of  an  intention  to  benefit  the  Presby- 
terian Church  generally ;  on  the  contrary,  I  think  that  the  terms 
of    the    devise,    especially    the     directions     to     "  the    trustees 
of     the     said    church,"    tend     very     strongly    to     shew    that 
the    testator    had    in     his    mind    some    particular    congrega- 
tion   of    the    Presbyterian   Church    at   some    particular   place. 
It    is    argued    that   "  the    trustees    of   the  said  church "  may 
mean  "  the  trustees  of  the  Presbyterian  Church,"  but  there  is  no 
such  body  as  the  trustees  of   the  Presbyterian  Church.     The 
Presbyterian    Church    Property    Manageynent    Act    (45    Vic) 
provides  for  the  election,  by  each  congregation,  of  not  less  than 
three  nor  more  than  five  trustees ;  and  by  s.  5,  in  addition  to 
these  trustees,  the  moderator  and  clerk  of  the  General  Assembly 
and  the  ordained  minister  of  the  congregation  are  to  be  ex  ojjicio 

(13)  2  Atk.  239. 
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trustees.     Then  the  Act  vests  in  that  body  the  property  of  the        ^890. 


Gekssal 

V, 

Powell. 
The  C.J. 


congregation  which  they  represent ;  and  when  the  testator  speaks    -^^^f^' 

of  "  the  trustees  of  the  said  church,"  it  seems  to  me  that  he  must 

be  referring  to  the  trustees  of  some  particular  congregation,  and 

that  the  case  comes  within  the  second  class  of  cases  mentioned 

by  Kindersley,  V.C,  in  Clarke  v.  Taylor  (14),  in  words  which  I 

take  to  convey  the  most  lucid  and  concise  statement  of  the  law : 

"  Now  there  is  a  distinction  well  settled  by  the  authorities.    There 

is  one  class  of  cases,  in  which  there  is  a  gift  to  charity  generally, 

indicative  of  a  general  charitable  purpose,  and  pointing  out  the 

mode  of  carrying  it  into  effect ;  if  that  mode  fails,  the  Court  says 

the  general  purpose  of  charity  shall  be  carried  out.      There  is 

another  class  in  which  the  testator  shews  an  intention  not  of 

general  charity,  but  to  give  to  some  particular  institution ;  and 

then  if  it  fails,  because  there  is  no  such  institution,  the  gift  does 

not  go  to  charity  generally." 

Innes,  J.  In  order  that  the  doctrine  of  cy-pr^  should  apply, 
it  is  necessary  that  the  general  charitable  intention  should  be 
gathered  from  the  will  itself,  either  from  express  words,  or  by 
fair  and  reasonable  implication,  as,  for  instance,  in  the  case  of 
Pieschd  v.  Paris,  where  a  number  of  specific  charities  were 
named,  and  the  Court  inferred  a  general  charitable  intention. 
Now,  here  all  that  we  can  gather  from  the  will  itself  is  an 
tention  to  benefit  some  particular  church,  probably,  if  we  may 
conjecture,  the  church  at  Picton,  which  the  testator  had  been  in 
the  habit  of  attending,  and  as  there  is  no  general  charitable 
intention,  and  the  particular  church  is  not  specified,  the  doctrine 
of  cy-pria  does  not  apply,  and  the  devise  is  void  for  uncertainty. 

Stephen,  J.,  concurred. 


Solicitor  for  the  appellants :  Aitken, 

Solicitors  for  the  respondent,  Powell :  /.  M.  White, 

Solicitors  for  the  respondent,  Jane  CouU  :  Dawson  Jc  Son, 
(14)1  Drew  642,  at  p.  644. 
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GOONAN  AND  Othebs  v.  BOROUGH  OF  BALMAIN. 


C.J.  Eq. 
10,  11,  24.*       Contract,  conslrucium  o/^-For/eittirt — DtpotU — PenaUy'^IAqtddaled  damagti, 

F.C.  The  plaintiflh  entered  into  a  contract  with  the  defendants  for  the  constraction 

AuguM  12.  and  working  of  a  tramway.  In  pursuance  of  a  provision  in  the  contract  lOOOf. 
was  paid  to  the  credit  of  the  defendants,  "  to  be  declared  forfeited  to  the  oocmcil 
by  way  of  liquidated  and  ascertained  damages  in  case  of  the  non-completion  of  the 
said  contract,  or  the  due  observance  or  performance  of  any  of  the  covenants  herein 
contained,  but  to  be  returned  to  the  contractors  upon  the  completion  of  the 
tramway."  By  another  clause  the  plans  and  sections  of  the  proposed  tramway 
were  to  be  submitted  to  and  approved  by  the  borough  council  within  two  months. 
The  two  months  expired  on  a  Sunday,  and  on  the  Monday  the  defendants' 
solicitor  wrote  to  the  plaintiflh  reminding  them  that  the  plans  must  be  submitted. 
The  plaintiflb  sent  the  plans  by  their  agent  to  the  next  meeting  of  the  council, 
on  the  following  Tuesday,  but  the  defendants  refused  to  receive  them.  JIM  (per 
Otctn,  J.),  that  the  1000^.  was  not  a  penalty  but  liquidated  damages  and  was  forieit 
By  the  Full  Court,  that  it  was  not  a  breach  for  which  the  lOQOl.  could  be  forfeited, 
and  further  that  the  breach  had  been  waived. 

By  coiitract  dated  17th  January,  1889,  Coonan  and  Clarke 
agreed  with  the  defendants  to  construct  a  tramway  through  the 
borough  of  Bahnain.  The  contract  contained  a  large  number  of 
stipulations  and  provisions  with  reference  to  the  construction 
and  working  of  the  tramway,  the  payment  of  rent,  and  other 
particulars,  and  gave  to  the  contractors  the  right  of  maintaining 
and  running  the  tramway  for  the  term  of  21  years,  subject  to  the 
payment  of  rent  and  to  the  conditions  of  the  contract.  The  3rd 
clause  of  the  contract  was  as  follows : — 

"That  before  the  works  are  commenced,  and  within  two 
calendar  months  of  the  date  hereof,  the  plans  and  sections  of 
the  proposed  tramway  shall  be  submitted  and  approved  by  the 
eaid  borough  council." 

The  25th  clause  provided  that  "  if  the  said  contractors  shall, 
in  the  judgment  of  the  borough  council  (such  judgment,  if  not 
acquiesced  in,  to  be  referred  to  arbitration  as  in  the  said  contract 
mentioned),  commit  a  wilful  breach  of  any  part  of  the  said  agree- 
ment, or  wilfully  fail  in  any  respect  to  observe  or  comply  with 
the  stipulations  therein  contained,  or  should  neglect  to  maintain 
or  make  the  said  tramway  as  provided  in  the  said  agreement  or 
the  by-laws,  or  shall  fail  for  twenty-one  days  to  pay  the  rent 
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therein  mentioned,"  it  should  be  lawful  for  the  borough  council  _ 
to  determine  the  contract. 

By  the  27th  clause  of  the  agreement  it  was  provided  that 
on  the  execution  thereof  the  sum  of  10002.  should  be  paid  into 
the  credit  of  the  borough,  and  the  interest  arising  therefrom 
should  be  paid  to  the  contractors;  but  the  principal  sum  of 
money  was  to  be  forfeited  to  the  coimcil  by  way  of  liquidated" 
and  ascertained  damages  in  case  of  the  "non-completion  of 
the  said  contract,  or  the  due  observance  and  performance  of 
any  of  the  covenants  therein  contained,"  but  was  to  be  returned 
to  the  contractors  upon  the  completion  of  the  construction  of  the 
said  tramway. 

The  contract  was  originally  with  Clarke  aJone,  but  the  name 
of  Coonan  was  inserted  because  he,  as  trustee  for  Mrs.  Sullivan, 
one  of  the  plaintiffs,  advanced  5001,  towards  the  10002.  On 
March  12th,  1889,  Clarke  became  bankrupt,  and  the  plaintiff 
Morris  was  appointed  official  assignee  of  his  estate.  The  con- 
tractors, under  circumstances  set  out  more  fully  in  the  judgments, 
failed  to  deposit  the  plans  within  two  months  from  the  date  of 
the  contract,  and  the  defendants  thereupon  declared  the  contract 
at  an  end  and  the  10002.  forfeited;  and  the  plaintiffs,  Coonan, 
Mrs.  Sullivan,  and  Morris  then  brought  this  suit,  praying  for  a 
declaration  that  the  forfeiture  was  null  and  void,  and  an  order 
for  the  repayment  of  the  10002. 


1890. 


Coonan 

V. 

Borough 

OF 

Balmaht. 


Salomons,  Q.C.,  and  A.  H.  Simpson,  for  the  plaintiffs. 
Lingen  and  Sly,  for  the  defendants.   . 


Cur,  adv,  wit. 


On  March  24th, 

Owen,  J.  In  this  case  the  defendant  borough  entered  into  a 
contract  with  Messrs.  Clarke  and  Coonan,  dated  January  17, 1889, 
for  the  construction  of  a  tramway  within  the  borough.  The  27th 
clause  of  the  contract  is  as  follows  : — "  On  the  execution  of  these 
presents  the  sum  of  10002.  is  to  be  paid  in  to  the  credit  of  the 
aforesaid  borough,  and  the  interest  arising  tlierefrom  to  be  paid 


March  24. 


COONAN 

V, 

Borough 

OF 

Balmaik. 
C.J.  Eq. 


by  iiuc  avbiKx  uuui/itu;uux^,  uub  buc  soiu  pruiuipai  sum  ui.  uiuiit?^  is   iaj 

be  declared  forfeited  to  the  council  by  way  of  liquidated  and 
ascertained  damages  in  case  of  the  non-completion  of  the  said 
contract  or  the  due  observance  or  performance  of  any  of  the 
covenants  herein  contained,  but  to  be  returned  to  the  contractors 
upon  the  completion  of  the  construction  of  the  tramway."    And 
the  3rd  clause  provides  : — "  Before  the  works  are  commenced,  and 
within  two  calendar  months  from  the  date  hereof,  the  plans  and 
sections  of  the  proposed  tramway  shall  be  submitted  to   and 
approved  by  the  said  borough  council."      The  contract    was 
originally  with  Clarke  alone,  but  the  name  of  the  plaintiff  Coonan 
was  added  because  he  acted  as  trustee  for  the  plaintiff  Mary 
Sullivan,  who  had  advanced  a  sum  of  500i.  to  make  up  the  lOOOi. 
which  had  to  be  deposited  on  the  execution  of  the  contract      On 
March  12,   1889,   Clarke   became  bankrupt,  and  the  plaintiff, 
Augustus  Morris,  was  appointed  the  official  assignee  of  his  estate. 
On  March  18,  a  day  after  the  two  months  fixed  for  the  submission 
of  the  plans,  the  solicitor  of  the  borough  wrote  to  the  plaintiff 
Coonan : — "  Re  Balmain  Tramway.     Dear  Sir, — I  would  remind 
you  that,  under  the  contract  herein,  certain  plans,  &c.,  have  to  be 
supplied,  and  trust  that  you  will  not  neglect  them.**      On  the 
19th,  Mr.  Evelyn  Manning,  for  Clarke  and  Co.,  replied : — *'  I  am 
in  receipt  of  yours  of  the  18th  instant.    In  reply  I  beg  to  inform 
you  that  I  am  prepared  to  produce  the  plans,  &c.,  of  the  Balmain 
tramway  for  the  approval  of  the  borough  council  at  any  date 
which  they  may  decide  upon."     On  the  same  day  the  solicitor 
of  the  borough  replied : — "  Yours  to  hand.     I  would  remind  you 
that  the  time  for  supplying  the  plans  has  expired.     It  certainly 
is  not  for  the  council  to  fix  any  date  for  seeing  them."    The  17th 
March,  the  last  day  on  which,  under  the  contract,  the  plans  could 
be  submitted  to  the  borough  council,  fell  on  a  Sunday,  and  on  the 
following  Tuesday,  the  19th  March,  being  the  usual  day  of  the 
week  for  the  meeting  of  the  council,  Mr.  Lockhart,  of  the  firm  of 
Lockhart  and  Hills,  who  had  been  employed  to  prepare  the  plaos 
for  Messrs.   Clarke  and   Coonan,   attended    the    meeting    and 
produced  the  plans,  but  the  council  refused  to  recognise  that  finn 
as  having  anything  to  do  with  the  contract    The  minute  of  the 
meeting  on  this  subject  is : — "  The  Mayor  reported  that  he  was  in 
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receipt  of  a  letter  from  Lockhart  and  Hills,  surveyors,  90  Pitt- 
street,  Sydney,  notifying  that  the  representative  of  that  firm 
would  be  in  attendance  at  the  council's  meeting  on  the  19th 
instant  to  exhibit  plans,  &c.,  of  proposed  tramway,  but  that  he 
(the  Mayor)  could  not  recognise  the  firm  of  Lockhart  and  Hills." 
Nothing  further  appears  to  have  been  done  till  the  meeting  of 
the  25th,  the  minutes  of  which  meeting  on  this  subject  are  as 
follows: — "The  Mayor  said  that  as  the  council  was  aware  the 
time  for  submitting  the  plans  to  the  council  by  the  contractors — 
Clarke  and  Co. — was  up,  yet  the  plans  were  not  submitted  to  the 
council.  It  is  true  that  at  last  council  meeting  a  representative 
of  a  firm  whom  he  did  not  recognise  as  the  contractors  for  the 
Balmain  tramway  sent  him  a  letter  stating  that  plans  would  be 
forwarded  that  night ;  but  as  he  would  not  recognise  such  a  firm 
in  the  tramway  matter,  neither  would  he  accept  the  invitation  in 
the  letter.  The  parties  that  the  council  acknowledged  were 
Clarke  and  Co.  Now  Mr.  Clarke  had  filed  his  schedule,  and  the 
question  for  this  council  to  decide  is  the  position  it  holds  with 
regard  to  the  contract.  Perhaps  the  best  thing  to  do  is  to  ter- 
minate the  concession  as  far  as  Mr.  Clarke  is  concei-ned.  The 
council's  solicitor  is  present,  and  will  express  his  legal  opinion  on 
the  matter.  It  is  plain  that  Mr.  Clarke  had  no  right  to  sublet 
the  contract  without  the  consent  of  this  council.  The  solicitor 
read  the  two  clauses  of  the  agreement,  wherein  it  was  clearly 
stated  that  any  money  deposited  with  the  council  would  be 
forfeited  if  the  conditions  and  stipulations  were  not  duly  carried 
out.  The  solicitor  stated  that  he  had  written  the  contractors  two 
letters,  one  to  Mr.  Clarke  and  one  to  Mr.  Coonan,  calling  on  them 
to  supply  the  plans  as  per  agreement.  He  did  not  treat  Mr. 
Manning  as  a  principal  in  the  matter  at  all.  Alderman  Wheeler 
then  moved,  and  Alderman  M'Donald  seconded, — *  That  owing  to 
the  non-fulfilment  on  the  part  of  the  contractors  of  two  conditions 
of  the  contract,  the  lOOOZ.  deposited  vrith  this  council  be  escheated 
or  forfeited,  and  that  the  council's  contract  with  Clarke  and 
Company  is  now  null  and  void.' "  On  the  26th  March  the  solicitor 
of  the  borough  wrote  to  Mr.  Clarke — "  I  have  to  inform  you  that 
the  council  have  forfeited  the  deposit  of  lOOOi.  herein,  according 
to  terms  of  contract."     On  the  30th  October,  1889,  the  plaintifis. 
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W.  T.  Coonan,  Maxy  Sullivan,  and  A.  Morris  filed  their  claim  in 
equity,  praying  for  a  declaration  that  the  alleged   forfeiture  of 
the  said  sum  of  lOOOI.  was  null  and  void,  and  that  the  defendant 
borough  might  be  ordered  to  refund  the  same  with  interest  to 
the  plaintiffs.     In   the  pleadings,  the  plaintiffs  admit  that  the 
plans  were  not  submitted  to  the  council  within  the  two  months, 
but  allege  that  they  were  ready  within  the  time,  and  that  notice 
was  given  to  the  solicitor  of  the  borough  that  they  were  ready, 
but  that  "  no  notice  was  given  to  the  contractors,  or  either  of 
them,  as  to  the  person  with  whom  the  said  plans  ought  to  be 
deposited,  and  no  reply  was  sent  to  the  aforesaid  communication 
with  the  said  Philip  Harley  Sullivan."     The  plaintiffs  abo  allege 
that  subsequently  to  the  26th  day  of  March  the  plaintiff,  W.  J. 
Coonan,  on  behalf  of  himself  and  his  co-contractor,  had  various 
interviews  with  the  mayor  of  the  defendant  borough,  and  that  it 
was  agreed  between  the  said  plaintiff  and  the  mayor,  on  behalf 
of  the  borough,  that  if  the  plaintiff,  W.  J.  Coonan,  would  induce 
one  Montague  Jones  to  take  over  the  said  contract  the  alleged 
forfeiture  of  the  lOOOi.  would  be  waived  and  the  sum  refunded. 
They  also  allege  that  the  plaintiff  accordingly  induced  Montague 
Jones  to  take  over  the  contract,  and  that  M.  Jones  paid  to  the 
credit  of  the  borough  the  sum  of  lOOOi.,  and  that  the  said  M. 
Jones  was  placed  in  the  same  position  with  reference  to  the 
contract  as  was  formerly  occupied  by  Messrs.  Clarke  and  Coonan. 
I  have  pointed  out  that  in  their  pleadings  the  plaintiffs  assert 
only  one  reason  for  not  submitting  the  plans  within  the  two 
months,  viz.,  that  no  notice  was  given  to  them  as  to  the  person 
with  whom  the  plans  ought  to  be  deposited ;  but  in  the  evidence 
they  set  up  an  entirely  different  case — ^that  the  mayor  told  the 
contractors  that  the  council  would  not  be  particular  as  to  time, 
so     long     as     they     were     satisfied     that     the     plans    were 
being    prepared.       There     is    no    trace    of    any    such    repre- 
sentation or  arrangement  having  been  made   in  the  minutes 
of  the  proceedings  of  the  council,  or  in  any  of  the  numerous 
letters  that  were  written  by  the  plaintiff  after  the  forfeiture,  and 
to  induce  the  borough  council  to  waive  the  forfeiture.     Moreover, 
the  then  mayor,  who  was  examined  on  the  23rd  January  last  cfe 
bene  esse,  on  his  departure  for  England,  was  never  asked  a 
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question  on  the  subject,  although  the     i 
on  that  occasion,  and  each  of  the  al 
examined,  stated  that  they  never  he 
till  they  heard  the  plaintiffs'  witnc     i 
If,  therefore,  I  had  to  decide  the  cas< 
great  reluctance  to  give  effect  to  the    < 
pqrson  who  could  contradict  it  is  th    i 
allowed  to  leave  the  colony  without  1 
Ujf  having  the  attention  of  the  def 
pleadings.     But  even  taking  the  plai 
it  does  not  in  my  opinion  support  t    ! 
contract  the  plans  had  to  be  not  onl; 
by  the  council  within  two  montlis, 
the  mayor  and  the  plaintiff  Ck^onan 
either  on  the  II th  or  the  13th  March, 
the  plaintiff  says  the  mayor  toM  hirn   i 
a  week  or  ten  days ;  in  another  part 
and  Clarke  in  his  evidence  says  the 
12th  or  L3th  March,  that  he  was  not    : 
and  E.  Manninf^j  in  his  evidence,  m  ' 
December!  and  again  in   the  end  o 
Februarj%  that  he  was  not  particular 
ought  to  have  been  deposited  some  ti 
the  council  time  to  eonsidtir  and  apf 
such  a  representation,  if  made,  migh 
depositing  the  plans  till  the  17th,  bu 
of  the    delay    in   depositing  them    t 
the  mayor   repoi*ted   that    they   had 
especially  after  the  letter  of  Mr.  Si: 
At  this  time  Clarke,  the  i^eal  contrac 
plaintiffs,  Coonan  and  Sullivan,  admit 
carry  out  the   contract,   therefore    t 
entitled  to  demand  a  strict  adhereuj 
avail  themselves  of  any  breach  to  f 
contract  which  they  knew  could  not  b 
ground  set  up  by  the  plaintiffs  of  wai 
agreement  between  the  plaintiff  Coc 
if  the  plaintiff  would  induce  Monta 
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contract  the  forfeiture  would  be  waived.  This  is  not  a  mere 
representation  by  the  mayor  which  the  council  might  be  obliged 
to  give  effect  to,  but  a  new  and  independent  agreement,  which 
the  mayor  could  only  enter  into  with  the  authority  and  sanction 
of  the  council.  But  the  mayor  states  that  he  never  had  any 
such  authority,  and  the  aldermen  deny  that  any  such  arrange- 
ment  was  ever  made  as  to  Jones  taking  up  the  plaintiff's  contrapt 
It  was  also  proved  that  Jones  did  not  take  up  the  plaintiff's 
contract,  but  entered  into  a  new  and  different  one ;  and  from  the 
evidence  of  the  plaintiff's  own  witnesses  it  is  shown  that  the 
aldermen  refused  to  ratify  the  representation  of  the  mayor. 
The  case,  therefore,  set  up  by  the  plaintiff  cannot  be  sustained 
Again,  the  27th  clause  provides  that  the  lOOOL  is  to  be 
returned  to  the  contractors  upon  the  completion  of  the  con- 
struction of  the  tramway.  They  must,  therefore,  shew  thai 
the  construction  of  the  tramway  was  completed  by  them,  or 
that  they  were  prevented  from  completing  by  the  fault  of  the 
defendants.  But  the  tramway  has  not  been  even  commenced, 
and  the  reason  why  the  contract  has  not  been  carried  out  was 
not  any  fault  on  the  part  of  the  defendant  borough,  but  the 
bankruptcy  of  Clarke,  and  the  want  of  means  on  the  part  of  the 
plaintiffs  Coonan  and  Sullivan.  It  was  contended  that  the  pay- 
ment of  the  sum  of  10002.  must  be  considered  as  a  penalty  and 
not  as  liquidated  damages,  and  that,  therefore,  the  defendants 
could  only  retain  the  amount  of  damages  sustained  by  them  by 
the  non-performance  of  the  contract,  on  the  principle  laid 
down  by  Heath,  J.,  in  AsUey  v.  Wddon  (1) : — *'  Where  articles 
contain  covenants  for  the  performance  of  several  things,  and 
then  one  large  sum  is  stated  at  the  end  to  be  paid  upon  breach 
of  performance,  that  must  be  considered  as  a  penalty."  See  also  In 
re  Newman  (2),  Magee  v.  LaveR  (3),  and  Elphinsttme  v.  Monk- 
land  Iron  and  Coal  Co,  (4).  The  distinction  between  a  penalty 
and  liquidated  damages  was  fully  discussed  in  WaUis  v.  Smith  (5). 
In  that  case  Jessel,  M.R.,  after  referring  to  the  different  classes 
of  cases,  says : — "  I  now  come  to  the  last  class  of  case.    There  is 


(1)  2  Boa.  &  PqIL  346. 

(2)  4  Ch.  D.  724. 

(3)  L.R.  9  C.P.  107. 


(4)  11  App.  332. 

(5)  21  Ch.  D.  243. 
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a  class  of  cases  relating  to  deposits,  where  a  deposit  is  to  be  _ 
forfeited  for  the  breach  of  a  number  of  stipulations,  some  of 
which  may  be  trifling,  some  of  which  may  be  for  payment  of 
money  on  a  given  day ;  in  all  those  cases  the  Judges  have  held 
that  this  rule  does  not  apply,  and  that  the  bargain  of  the  parties 
is  to  be  carried  out."  In  Lea  v.  Whitaker  (6)  each  of  the 
parties  to  the  agreement  deposited  40i.  in  the  hands  of  the 
stakeholder,  and  agreed  that  either  party  failing  to  complete  the 
agreement  should  forfeit  to  the  other  his  deposit  money  as  and 
for  liquidated  damages.  The  Court  held  that  that  was  intended 
to  be  paid  as  liquidated  damages.  In  Cooper  v.  London  and 
Brighton  Railway  Company  (7)  the  plaintiff  bought  a  monthly 
season  ticket  from  the  defendants,  and  paid  a  deposit  of  10s. ; 
he  also  signed  a  memorandum  agreeing  to  be  bound  by  the 
conditions  therein  stated.  The  fourth  condition  provided  that 
the  ticket  was  to  be  considered  as  the  property  of  •  the  company, 
and  to  be  delivered  up  at  the  secretary's  ofiice  on  the  day  after 
expiry  or  on  forfeiture.  The  sixth  condition  provided  that  the 
deposit  should  be  absolutely  forfeited  to  the  company  in  case  of 
any  breach  of  any  of  the  conditions  stated.  The  ticket  was  not 
returned  till  some  few  days  after  its  expiration,  and  the  Court 
held  that  the  deposit  was  forfeited.  See  also  Ex  parte  Barrell  (8). 
In  the  case  before  me  it  is  clear  that  the  deposit  is  intended  as  a 
guarantee  of  the  due  construction  of  the  tramway.  It  is  to  be 
forfeited  by  way  of  liquidated  damages  on  non-completion  of 
the  said  contract,  but  to  be  ifeturued  to  the  contractors  upon  the 
completion  of  the  construction  of  the  tramway.  The  clause  wa^ 
doubtless  intended  to  include  also  a  forfeiture  on  non-performance 
of  the  covenants  contained  in  the  contract,  but  by  a  strange 
blunder  the  draftsman,  instead  of  providing  for  forfeiture  on 
non-performance  and  non-observance  of  the  covenants  in  the 
contract,  uses  the  word  "  due "  performance  and  observance, 
which  is  nonsense.  The  rest  of  the  clause  relates  only  to  the 
construction  of  the  tramway,  and  makes  the  completion  of  the 
construction  of  the  tramway  a  condition  precedent  to  the  recovery 
of  the  deposit.  I  must  therefore  dismiss  the  plaintiff's  claim, 
with  costs. 
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(6)  8  C.P.  70. 
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(7)  4  Ex.  D.  88. 
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The  plaintiffs  appealed 

SaJUynwns,  Q.C.,  and  A.  H,  Simpson,  for  the  appellants. 

Lingen  and  Sly,  for  the  respondents. 


The  Chief  Justice.  In  this  case  it-  appears  that  Messrs. 
Coonan  and  Clarke  entered  into  a  contract  with  the  defendants 
for  the  construction  of  a  tramway  through  the  borough  of  Balmain 
in  accordance  with  a  private  Act  which  had  been  passed  for  that 
purpose.  By  the  contract  Coonan  and  Clarke  were  first  to  make 
the  tramway  and  then  to  work  it,  and  under  clause  27  a  sum  of 
lOOOi.  was  deposited  by  the  plaintiflfe  with  the  borough  ss  a 
guarantee  for  the  performance  by  the  plaintiffs  of  the  covenants 
binding  upon  them  imder  the  contract,  while  by  clause  25  the 
borough  was.  empowered  under  certain  circumstances  and  con- 
ditions to  put  an  end  to  the  contract.  On  the  25th  March  the 
borough  did  put  an  end  to  the  contract,  but,  it  is  contended  by  the 
plaintiffs,  not  under  circumstances  which  justified  them  in 
retaining  the  lOOOi.,  and  the  plaintiflfe  have  consequently  brought 
a  suit  to  recover  that  sum.  The  third  clause  of  the  agreement  is 
as  follows : — "  Before  the  works  are  commenced  and  within  two 
•calendar  months  from  the  date  hereof"  (that  is,  JaJiuary  17th)  "  the 
plans  and  sections  of  the  proposed  tramway  shall  be  submitted  to 
and  approved  by  the  said  borough  council,"  and  it  is  for  an  alleged 
non-compliance  with  that  clause  that  the  borough  have  put  an  end  to 
the  contract  and  claim  to  retain  the  lOOOi.  The  day  on  which  these 
two  months  would  expire,  the  17th  Majch,  was  a  Simday,  and  on 
the  18th  Sullivan  (the  solicitor  of  the  borough)  wrote  to  the  con- 
tractors as  follows :  "  I  beg  to  remind  you  that  under  the  contract 
plans  have  to  be  supplied,  and  trust  that  you  will  not  neglect 
them."  On  the  following  day,  Mr.  Evelyn  Manning,  who  seems 
to  have  been  acting  for  the  contractors,  wrote  to  Sullivan — "  I 
am  in  receipt  of  yours  of  the  18th,  and  in  reply  beg  to  inform 
you  that  I  am  prepared  to  produce  the  plans  at  any  date  the 
council  may  decide  upon,"  to  which  Sullivan  on  the  same  day 
replied  as  follows :  "  Yours  to  hand.  I  would  remind  you  that 
the  time  for  supplying  the  plans  has  expired,  and  it  certainly  is 


not  for  the  council  to  fix  any  date  for  seeing  them."    Mr.  Lockhart, ^^• 

of  Lockhart  and  Hills,  gives  evidence  as  follows :  "  I  returned  to  Ck>oNA 
town  on  the  16th  March,  a  Saturday,  and  saw  Sullivan  on  the  Bobod( 
Monday  following.  I  asked  Sullivan  when  the  plans  were  Balmaj 
required  to  be  produced.  He  replied, '  1  have  not  got  the  con-  ^j^^  ^ 
tract  with  me,  but  wait  a  minute  and  I  can  let  you  know  the 
date.'  Sullivan  then  referred  to  his  own  books,  and  told  me  that 
the  plans  had  to  be  produced  on  the  Wednesday.  I  then  told 
him  my  intention  to  attend  the  council  on  Tuesday."  Sullivan  • 
'was  then  recalled  and  said — "  I  could  not  have  told  Lockhart 
that  the  day  to  present  the  plans  was  Wednesday.  The  letters 
were  written  in  thti  morning."  All  this  tends  to  shew  that 
Sullivan  did  not  know  that  the  time  had  expired*  Then  on  * 
Tuesday  Lockhart  went  to  the  meeting  of  the  council,  but  the 
council  rcifuged  to  see  him,  on  the  ground  that  the  plans  were  to 
be  submitted  by  Cooiian  and  Clarke  personally.  Now,  on  theste 
facts  it  appears  to  nm  that  assuming  -  that  the  period  of  two 
months  was  of  the  essence  of  the  contract,  there  had  been 
a  waiver  by  Sullivan  and  the  contract  as  waived  wa^  substantially 
complied  with  by  the  contractors,  the  Tuesday  on  which  Lockhart 
attended  with  the  plan^s  being  the  first  day  after  the  expiration 
of  the  two  months  on  which  the  coimcil  met,  and  consequently 
the  action  of  the  cofncil  in  declaring  the  1000^*  forfeited,  bs  they 
did  at  the  next  meeting,  was  in  my  opinion  quite  unwarranted. 
Under  the  coiiti-act  there  was  but  one  way  of  putting  an  end  to 
it,  namely  under  clause  25,  which  provides  that  if  the  contmctoi"s 
should  in  the  judgment  of  the  horough  council  (such  judgment  if 
not  acquiesced  in  to  be  referred  to  ai^bitratioUj  as  in  the  contract 
mentioned)  connnit  a  wilful  breach  of  any  paH  of  the  agreement, 
or  wilfully  fail  in  any  respect  to  observe  and  comply  with  the 
stipulations  therein  contained,  or  should  neglect  to  maintain  and 
make  the  tramway  as  provided  in  the  agreement  or  the  by-laws, 
or  should  fail  for  twenty-one  days  to  pay  the  rent  therein 
mentioned,  it  should  be  lawful  for  the  liorough  council  absolutely 
to  determine  the  concession.  No  such  wilful  breach  took  place, 
and  the  council  in  putting  an  end  to  the  contract  were  in  no  way 
justified  by  the  terms  of  the  agi^ocment ;  however,  the  conti^actora 
were  willing  to  waive  this  irreguloi'ity  on  the  part  of  the  council 
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anil  agree*]  to  eott^der  the  contruct  at  an  end,  bat  m  so  domg 
they  ha<l  a  perfect  right  to  claim  to  be  put  in  the  podtiosi  in 
which  thi^y  wen*  hcfore  the  contract  &n*l  to  detnantl  th*^  r^t^niol 
the  lOOOf,  The  council  maintaiii  that  they  are  joj^ified  tnnier 
clauBe  27,  but  I  cannot  think  that  clause  27  was  intended  to 
include  breaches  of  clause  8 ;  in  clause  27  there  is  a  manif  e^ 
mistake,  but  reading  "non-observance  or  non-pejformance * 
in^t^d  of  *'  due  observance  or  performance/'  I  think  the  claa** 
only  refer?*  to  covenantf;  with  regar*!  to  llie  construction  and 
management  of  the  tramway,  and  ha^^  notbiiig  to  do  with  the 
preparation  of  the  plans, 

I  am  therefore  of  opinion  that  the  Council  had  no  right  to 
declare  thb  money  forfeited,  and  that  the  appeal  must  be  allowed 
with  co^s;  the  defendants  to  refund  the  lOOOi,  with  interest  «t 
6  per  cent,  from  January  17th. 


Innes  and  Stephen,  JX,  concurred. 


Apptid  aUowed  trtlA  cosh. 


Solicitor  for  the  plaintiflfe :  Caoimiu 
Solicitor  for  the  defondants :  Svillivan, 
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In  re  GOOE 

WiU— Proof  in  solemn  form — Next  i 

Lapse  of  time)  short  of  30  years,  is  not  pe 

kin  to  demand  proof  of  a  will  in  solemn  form, 

^tion  with  other  ciroumstances,  and   the  on 

circnmstances  lies  upon  the  executors.     Pe 

di88entienJte, 

Citation,  calling  upon  Walter  H 
Taylor  to  bring  in  probate  of  the  wi 
cause  why  the  probate  should  not  b 
nounced  null  and  invalid. 

The  following  affidavit  was  filed 
the  citation : — 

1.  I  was  formerly  the  widow  of  Jc 
16th  December,  1880.  I  married  . 
December,  1881. 

2.  The  said  deceased  left  no  chi 
surviving. 

3.  I  am  informed  and  verily  believ 
left  a  parchment  writing  purportii 
testament  dated  the  24th  of  Nove 
the  above-named  Walter  H.  Tibbits 
New  South  Wales  physician  and  Gee 
aforesaid  executors  and  trustees  th< 
writing  purports  to  have  been  exec 
presence  of  James  Vernon  Mounch 
solicitor  and  W.  Ryan  also  of  Melbou] 

4.  I  am  also  informed  and  verily 
said  parchment  writing  was  grantee 
in  its  ecclesiastical  jurisdiction  on  1 
the  said  trustees  and  executors  and 
deceased  was  sworn  to  be  under  the  a 

6.  On  hearing  of  the  death  of  the 
his  alleged  will  was  against  my  intere 
to  enter  a  caveat  against  the  granting 


282 


CASES  IN  EQUITY. 


[N.  S.  W.  R. 


1890. 


In  re 
Goods. 


caveat  was  entered  I  have  hitherto  been  unable  to  bring  tUs 
suit  in  consequence  of  my  being  without  the  means  to  enable  me 
to  do  so. 

6.  I  am  also  informed  and  believe  that  the  said  parchment 
writing  was  not  duly  executed  in  accordance  with  and  as  required 
by  the  laws  relating  to  wills. 

7.  For  very  many  months  previous  to  his  death  the  said 
deceased  was  greatly  addicted  to  habits  of  intemperance  which 
greatly  impaired  his  intellect  and  for  a  considerable  period  prior 
to  his  decease  the  said  Josiah  Goode  was  in  a  very  bad  state  of 
health  caused  by  over  indulgence  in  liquor  and  strong  drink  and 
was  incapable  of  transacting  business. 

8.  The  said  Josiah  Goode  at  and  before  the  time  of  making 
his  said  will  was  not  of  sound  disposing  mind  nor  competent  to 
make  a  will  but  on  the  contrary  at  the  time  of  executing  the 
alleged  will  was  as  I  am  informed  and  believe  in  a  state  of 
intoxication  and  of  mental  imbecility  arising  from  excessive 
drinking  and  that  he  was  induced  to  execute  the  said  document 
by  the  undue  influence  of  a  woman  known  as  Madame  Bolland 
but  designated  in  the  said  will  as  Evelyn  Kebecca  Bridges  who 
was  in  no  way  related  to  him. 

9.  The  said  Josiah  Goode  was  a  man  of  independent  means. 
I  was  living  with  him  to  the  year  1878  when  he  left  me  having 
first  executed  a  deed  of  separation  dated  13th  February  1878 
which  deed  is  still  in  force. 

Several  aflBdavits  were  filed  on  behalf  of  the  executors  denying 
the  allegations  of  intemperance  and  undue  influence,  and  alleging 
that  the  widow  had  been  in  the  receipt  of  lOOZ.  under  the  separa- 
tion deed  ever  since  1878. 


Shand,  in  support  of  the  citation. 
Gordon,  for  the  executors. 


Gv/r.  adv.  vult 


March  31.        On  March  31st, 


Manning,  J.  Josiah  Goode  died  on  the  16th  December,  1880, 
and  his  will,  executed  on  24th  November,  1879,  was  duly 
admitted  to  probate,  in  common  form,  on  the  22nd  March,  1881. 
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The  testator  left  a  widow  who,  a  few  months  after  his  death,  18^- 
married  again,  and  she  and  her  present  husband  are  now  ^^^ 
appljring  to  have  the  probate  so  granted  revoked,  and  the  will 
dedared  void,  on  the  grounds  of  the  incapacity  of  the  testator  ^^^^*^  '^' 
and  the  undue  influence  of  one  Madame  RoUand,  with  whom 
the  testator  was  living  at  the  time  of  his  decease ;  and  from  a 
date  in  1878,  when  the  present  female  applicant  left  her  husband, 
after  execution  of  a  deed  of  separation,  under  which  she  has 
received  an  annuity  of  lOOl.  a  year  up  to  the  present  time. 
The  reasons  put  forward  in  an  aflSdavit  by  her  for  the  long 
delay  of  ten  years  before  making  this  application  are  that  she, 
at  the  proper  time,  instructed  a  solicitor  to  enter  a  caveat,  and 
that  she  was  unaware  of  his  not  having  done  so,  and  that  she 
had  been  without  funds  to  contest  the  matter  earlier.  Mr. 
Gordon,  who  appeared  for  the  executors,  protested  against 
the  applicant  being  admitted  to  contest  the  validity  of  the  will 
on  the  ground  of  the  long  delay,  not  properly  accounted  for ; 
and  he  also  read  several  aflSdavits  impugning  the  bona  fides  of 
the  application,  and  setting  up  a  strong  case  of  capacity  and 
freedom  from  influence  on  the  part  of  the  testator,  and  alleging 
that  one  of  the  witnesses  was  long  since  dead,  and  the  other 
an  actor,  of  whose  whereabouts  nothing  was  known.  I  do 
not  think  I  can  go  on  this  application  into  the  question 
of  capacity  or  undue  influence,  and  if  the  applicant  is  entitled 
now  to  contest  the  will  it  is  immaterial  that  the  executors  would 
have  great  diflSculty  in  proof.  The  only  way  in  which  executors 
can  protect  themselves  from  this  inconvenience  is  to  examine  the 
attesting  witnesses  before  taking  probate:  In  the  Goods  of 
Sarah  Topping  (1).  The  Court,  however,  in  cases  of  great  delay, 
extends  great  liberality  to  executors  in  the  matter  of  proof,  and 
gives  the  person  impugning  the  will  his  strict  rights  and  no 
more :  Blake  v.  Knight  (2).  It  is,  however,  clear  on  the 
authorities,  that  the  next  of  kin  or  any  other  person  who 
would  be  entitled  on  an  intestacy  is  entitled  to  have  the 
will  proved  per  testes,  and  that  lapse  of  time  per  se  is  no 
bar;  but  that  it  may  be  done  under  any  circumstances  or 
unconditionally  cannot  be  admitted.  That,  according  to  Sir  W. 
(1)  2  Rob.  Boc  R.  820,  per  Sir  John  Dodson.  (2)  3  Cnrt.  647. 
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^^^-        Wynne,  in  Hoffman  v.  Morris  (3),  "would  be  contrary  to  reason 
J^***       and  every  principle  of  justice.     Where  the  opposing  party  has 


Manning  J. 


been  in  a  situation  which  rendered  it  impossible  or  difficult  i<x 
him  to  have  proceeded  earlier — if  he  has  been  absent  from  the 
country,  a  minor,  or  labouring  under  imbecility,  he  may  be 
admitted."  This  case  is  referred  to  by  Sir  H.  Jenner  Fust,  in 
MerryivecUher  v.  Turner  (4),  as  follows :  "  The  ground  or  principle 
on  which  the  Court  proceeded  in  that  case  was  that  the  party 
was  not  barred  by  the  lapse  of  time  if  he  could  shew  good  reason 
why  he  had  not  proceeded  at  an  earlier  period ;  it  affirms  the 
principle  that  if  he  does  not  shew  good  cause,  this  Court,  unless 
pressed  by  superior  authority,  will  not  allow  him  to  call  in  a  will 
after  such  a  lapse  of  time." 

I  have,  then,  to. say  in  this  case,  whether  what  is  called  by  Sir 
J.  Nichol,  in  Bell  v.  Armstrong  (5),  the  "  common  right "  of  the 
applicant  to  have  this  will  proved  in  solemn  form  (and  this  would 
include  the  right  to  impeach  it  on  any  ground)  has  been  barred 
by  a  delay  for  which  no  good  cause  has  been  shewn,  and  I  think 
it  has.  There  is  no  question  that  the  applicant  knew  of  probate 
having  been  granted,  and  therefore  that  her  instructions  to  file  a 
caveat  had  not  been  carried  out,  and  the  fact  of  her  receipt  as  a 
married  woman  of  an  annuity  of  1002.  is  to  my  mind  a  complete 
answer  to  her  plea  of  poverty,  and  under  these  circumstances  I 
think  it  would  be  unjust  to  the  persons,  who  have  for  ten  years 
had  the  benefitrof  the  will,  to  allow  the  matter  to  be  opened  up. 

The  motion  is  therefore  refused,  with  costs. 

The  applicants  appealed. 

Want,  Q.C.,  and  Blackett,  for  the  appellants.  The  Court  will 
always  allow  next  of  kin  to  call  in  the  will,  unless  they  have 
acted  under  it.  We  have  further  affidavits  explaining  the  delay 
of  the  appellants  which  were  not  before  his  Honour  in  the  Court 
below :  WiUiams'  Eocecutors,  Ed.  8,  vol.  L,  p.  339 ;  Merryweatlier 
V.  Turner  (6) ;  Coi^e  v.  Spenser,  referred  to  in  Bell  v.  Armstrong 
(7) ;  and  in  WiUiams'  ExeciUors,  loc,  cit,  Braham  v.  BurchiU  (8) ; 

(3)  2  PhiUim.  230,  note  b.  (6)  3  Curt,  802. 

(4)  3  Curt.  802  at  p.  813.  (7)  1  Add.  365. 

(5)  1  Add.  365  at  p.  372.  (8)  3  Add.  243. 
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In  the  Goods  of  Sarah  Topping  (9).    Merryweather  v.  Turner isoo 

shews  that  the  onus  is  on  the  other  side  of  shewing  why  we       ^'^  ^« 

GOODE. 

should  be  called  upon  to  explain  our  delay ;  in  that  case  there 
had  been  an  order  made  by  the  Court  of  Chancery,  and  the  Court 
refused  to  interfere  with  it.  Newell  v.  Weeks  (10) ;  Finucans  v. 
Oayfere  (11);  Satterthwaite  v.  Satterthwaite  (12).  Even  assuming 
that  the  onus  of  explaining  our  delay  lies  upon  us,  we  discharge 
it,  at  any  rate  in  our  aflSdavits. 

The  Court  allowed  them  to  read  additional  aflSdavits  giving 
further  explanation  of  the  delay.  The  effect  of  the  affidavits  is 
set  out  in  the  judgment  of  the  C.J. 

Stephen  and  Gordon,  for  the  respondents.  The  true  principle 
is,  that  where  there  has  been  a  long  delay  it  must  be  accounted 
for ;  the  cases  cited  shew  that  in  each  instance  facts  were  brought 
forward  to  explain  the  delay — ^for  instance,  in  Sarah  Toppimg^s 
case ;  Hoffman  v.  Morris  (13)  is  precisely  in  point,  and  is  cited 
with  approval  in  Merryweather  v.  Turner. 

Want,  in  reply. 

The  Chief  Justice.  Josiah  Qoode  was  the  husband  of  the 
female  applicant,  but  left  her  in  the  year  1878  under  a  deed  of 
separation,  and  lived  with  a  woman  called  RoUand  or  Bridges, 
with  whom  he  subsequently  went  to  Melbourne,  where,  on 
November  24th,  1879,  he  made  his  will.  On  the  16th  December, 
1880,  he  died ;  his  widow  subsequently  married  again,  and  now, 
some  ten  years  after  his  death,  she  calls  on  the  executors  of  his 
will  to  shew  cause  why  probate  should  not  be  revoked  and  the 
will  declared  null  and  invalid.  His  Honour  Mr.  Justice  Manning, 
on  the  materials  then  before  him,  which  consisted  simply  of  the 
affidavit  of  Mrs.  McLean,  thought  there  was  not  a  sufficient 
explanation  of  the  delay,  and  consequently  dismissed  the  appli- 
cation, and  for  my  own  part  1  think  that  he  was  right  in  doing 
so,  although  I  have  reason  to  believe  that  my  learned  brothers  do 
not  agree  with  me.  In  my  opinion  when  an  application  of  this 
*  kind  is  made  after  a  lapse  of  so  long  a  period  the  applicant  must 

(9)  2  Rob.  Ecc.  R.  620.  (12)  3  Phil.  1. 

(10)  2  Phil.  224.  (13)  2  PhUUm.  230,  note  b. 

(11)  3  PhiL  406. 


^^^'       give  some  explanation  of  the  delay,  and  I  do  not  think  that  the 
In  re       bare  statement  contained  in  Mrs.  M'Lean's  affidavit  that  she  had 

GOODE. 

not  sufficient  means  to  take  proceedings  before  sufficiently  explains 
the  delay  which  has  occurred.  There  are  two  cases  in  which,  in 
my  view,  the  law  on  this  subject  is  correctly  laid  down,  Hoffman 
V.  Morris  and  Merryweather  v.  Turner,  In  Hoffman  v.  Morris 
(14)  the  facts  were  no  doubt  stronger  than  they  are  here,  for  there 
there  had  been  a  chancery  suit,  but  Sir  W.  Wynne  lays  down  as 
a  general  principle  that  to  allow  a  will  to  be  called  in  under  any 
circumstances  after  so  long  an  acquiescence  would  be  contrary  to 
reason  and  to  every  principle  of  justice.  Now  that  is  exactly 
what  is  contended  for  here.  It  is  argued  that  after  nine  years 
acquiescence  any  persons  who  would  be  interested  under  an 
intestacy  have  a  right  to  call  upon  the  executors  to  prove  the  will 
in  solemn  form,  upon  the  strength  of  a  bare  assertion  that  the 
applicants  have  hitherto  been  unable  to  take  proceedings  through 
lack  of  means.  Sir  W.  Wynne  continues — "  Where  the  opposing 
party  has  been  in  a  situation  which  rendered  it  impossible  or 
difficult  for  him  to  have  proceeded  earlier ;  if  he  has  been  absent 
from  the  country,  a  minor,  or  labouring  under  imbecility  he  may 
be  admitted.  But  without  reason  and  where  there  are  such  strong 
reasons  as  there  are  here  to  shew  that  he  was  not  in  such  a  state 
of  incapacity  as  to  have  prevented  him,  and  further  that  he  could 
not  be  ignorant  of  all  the  circumstances  relating  to  the  deceased, 
from  the  suit  in  chancery  soon  after  the  probate  was  taken  out, 
the  case  is  different."  In  the  subsequent  case  of  Merryweather  v. 
Turner  that  passage  is  cited  by  Sir  Herbert  Jenner  Fust,  who 
says,  "  The  ground  or  principle  on.  which  the  Court  proceeded  in 
that  case  was  that  the  party  was  not  barred  by  the  lapse  of  time 
if  he  could  shew  good  reason  why  he  had  not  proceeded  at  an 
earlier  period ;  it  affirms  this  principle,  that  if  he  does  not  shew 
good  cause  this  Court,  unless  pressed  by  superior  authority, 
will  not  allow  him  to  call  in  a  will  after  such  a  lapse  of  time." 
His  Honour  Mr.  Justice  Manning  acted  on  that  statement  of  the 
law,  and  in  my  opinion  he  acted  rightly ;  and  his  judgment  was, 
on  the  materials  before  him,  the  correct  one.  I  need  hardly  say 
that  the  fact  that  both  my  learned  brothers  differ  from  me  on 

(14)  2  PhiUim.  2d0,  note  b. 


/ 


The  C.J. 


but  that  is  my  opinion,  and  I  think  that  a  person  who  makes  an  ^^  *•« 
application  of  this  kind  after  so  long  a  lapse  of  time  must  give 
some  adequate  explanation  of  his  delay.  In  this  case  the  Court 
has  allowed  additional  affidavits  to  be  read  which  in  my  opinion 
sufficiently  account  for  the  delay.  The  statements  contained  in 
those  affidavits  must  be  taken  to  be  correct,  and  according  to 
them  Mrs.  M'Lean,  immediately  after  the  death  of  the  testator, 
decided  to  dispute  the  will,  and  saw  one  of  the  executors  on  the 
subject,  and  was  induced  by  him  to  wait ;  the  same  year  she  saw 
a  solicitor,  but  he  refused  to  proceed  unless  she  paid  him  2001. 
down ;  she  then  went  to  another  solicitor,  who  made  a  similar 
'^ply  9  ^^^  she  has  applied  to  various  financial  agencies  and 
taken  every  step  to  procure  the  necessary  sum,  but  without 
success.  If  this  be  true,  as  it  must  be  taken  to  be  at  present, 
the  delay  is  accounted  for,  and  she  has  a  right  to  call  upon 
the  executors  to  prove  the  will  in  solemn  form.  This  is  the 
only  order  that  this  Court  can  make  at  the  present  stage.  It 
will  be  for  the  Court  below  to  take  any  steps  that  may  be 
necessary  for  the  protection  of  the  executors,  who  might  other- 
wise be  at  the  mercy  of  the  surviving  attesting  witness,  and 
if  necessary  to  settle  issues.  The  costs  of  the  proceedings  below 
and  of  this  appeal  will  be  costs  in  the  cause.  The  applicant  must 
give  security  in  the  sum  of  1001. 

Innes,  J.  If  there  had  been  no  affidavits  on  behalf  of  the 
executors,  I,  for  one,  would  have  been  prepared  to  say  that  the 
lapse  of  time,  even  though  unexplained,  would  not  have  been 
sufficient  to  bar  the  applicants'  right  to  have  the  will  proved  in 
solemn  form.  In  my  opinion,  the  cases  shew  that  lapse  of  time, 
short  of  thirty  years,  is  in  itself  no  bar,  but  that  it  may  be  a  bar, 
taken  in  conjunction  with  other  circumstances,  and  that  the  onus 
lies  upon  the  persons  who  oppose  the  application  of  shewing  that 
there  are  such  other  circumstances.  The  applicants  in  this  case 
knew  that  probate  had  been  granted  in  common  form,  and  have 
lain  by  for  some  nine  years,  and  if  these  were  the  only  facts 
before  us,  I  do  not  think  that  the  Court  could  refuse  the  appli- 
cation or  even  call  upon  the  applicants  to  explain  their  delay ; 
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1890.       but  in  addition  to  this  we  have  the  facts  set  out  in  the  affidavits 

In  re       of  the  executors,  and  these,  I  think,  are  sufficient  to  cast  upon  the 
Goods.  .  . 

applicants  the  onus  of  explaining  why  they  did  not  take  action 


IrmesJ, 


before.  This  onus  is  in  my  opinion  discharged  by  the  applicants 
in  the  subsequent  affidavits,  which  were  not  before  Mr.  Justice 
Manning,  and  I  therefore  agree  with  the  Chief  Justice  that  the 
appeal  should  be  allowed. 

Stephen,  J.,  concurred  with  Innes,  J. 

Appeal  allowed. 


1S90.  Ex  parU  MOON. 


F.C.         Ccmpaniea  Ad  (37  Vic,  N^o.  19),  «.  S^—ReetiJiceUum  qfregiater-^Right  of  appeal  to 
Nov.  6.  FttU  CouH  from  the  order  qf  the  Primary  Judgi-^  Vie,  No,  22^Equity  Act 

qf  1880  (44  Vie.  No.  18). 

An  appeal  to  the  Full  Court  lies  from  an  order  made  by  the  Primary  Judge 
under  a.  33  of  the  Companies  Act. 

This  was  an  appeal  from  an  order  of  Owen,  J.,  ordering,  under 
s.  33  of  the  Companies  Act,  the  name  of  the  applicant,  John  Gibbs 
Moon,  to  be  removed  from  the  register  of  members  of  the  Sydney 
Stationery  and  Printing  Company,  Limited. 

The  material  parts  of  section  33  are  as  follows : — "  K  the  name 
of  any  person  is  without  sufficient  cause  entered  in  or  omitted 
from  the  register  of  members  of  any  company  under  this 
Act  .  .  .  the  person  .  .  .  aggrieved  .  .  .  may  by 
motion  in  the  Supreme  Court  either  in  its  common  law  or  in  its 
equitable  jurisdiction  or  by  application  to  a  Judge  thereof  sitting 
in  Chambers  or  in  such  other  manner  as  the  Court  may  direct 
apply  for  an  order  of  the  Court  or  Judge  that  the  register  may 
be  rectified  and  the  Court  or  Judge  may  either  refuse  such 
application  with  or  without  costs  to  be  paid  by  the  applicant  or 
may  if  satisfied  of  the  justice  of  the  case  make  an  order  for  the 
rectification  of  the  register." 
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SlVy  for  the  respondent  Moon,  took  the  preliminary  objection        ^8^- 
that  there  was  no  appeal  from  an  order  of  the  PHmary  Judge     ^x  parte 
under  s.  33. 

PUcher,  Q.O.,  and  Lingen,  for  the  appellants,  were  not  called 
upon. 

The  CmEP  Justice.  This  point  is  certainly  one  of  consider- 
able diflBculty,  but  having  had  an  opportunity  of  considering  it, 
I  do  not  think  it  necessary  to  call  on  the  counsel  for  the 
appellants.  The  words  of  s.  33,  which  create  the  diflBculty,  are  as 
follows: — "The  person  or  member  aggrieved  .  .  .  may  by 
motion  in  the  Supreme  Court  either  in  its  common  law  or  its 
equitable  jurisdiction  or  by  application  to  a  Judge  thereof  sitting 
in  Ch^bers  or  in  such  other  manner  as  the  Court  may  direct 
apply  for  an  order  of  the  Court  or  Judge  that  the  register  may 
be  rectified,"  and  the  question  is  what  is  the  meaning  of  the 
words  "  the  Supreme  Court  in  its  equitable  jurisdiction"  ?  It 
appears  to  me  that  his  Honour  the  Primary  Judge  when  he 
made  this  order  was  sitting  under  the  provisions  of  the  Equity 
Act,  because  it  is  only  by  virtue  of  that  Act  that  he  can  represent 
the  Supreme  Court  in  its  equitable  jurisdiction,  and  any  order 
that  he  may  make  under  that  Act  is  by  s.  70  subject  to  appeal 
just  as  orders  made  by  him  under  4  Vic.  No.  22  before  the  Equity 
Act  was  passed.  It  is  contended  that  there  can  be  no  appeal 
because  no  means  of  appeal  is  provided  by  the  section,  and  that 
this  is  borne  out  by  the  fact  that  the  motion  may  be  made  before 
a  Judge  in  Chambers,  and  that  there  is  no  appeal  from  him ;  but 
it  is  a  suflBcient  answer  to  that  to  point  out  that  this  motion  was 
not  made  before  a  Judge  in  Chambers,  and  that  we  therefore 
have  not  to  decide  whether  an  appeal  would  lie  from  his  decision ; 
it  was  made  before  the  Primary  Judge,  sitting,  as  I  have  said, 
under  the  Equity  Act,  and  from  his  order  an  appeal  lies  by  virtue 
of  s.  70.  The  reason  why  s.  33  gives  the  alternative  of  going 
either  to  law  or  equity  manifestly  is  that  the  person  aggrieved 
may  seek  relief  which  he  could  not  get  at  law.  In  Ex  parte 
Pa/rJeer  (1)  it  was  expressly  held  that  in  adjudicating  on  an 

(1)  2  Ch.  685. 


The  C.J. 
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^^^'       application  under  this  section  a  Court  of  equity  is  not  bound  to 
Exparu     follow  what  a  Court  of  law  would  do  in  such  a  case,  but  will  take 

JnOON. 

into  consideration  any  principle  of  equity  applicable  to  the 
subject,  and  Rolf,  L J.,  says,  at  p.  690,  "  But  I  think  so  far  as  I 
find  it  necessary  to  form  an  opinion  upon  it,  that  if  a  very 
doubtful  case  were  presented  and  the  Coui-t  thought  that  upon 
the  whole  a  bill  had  better  be  filed,  it  would  be  entitled  to  say  so 
under  the  35th  section.  .  .  I  think  the  Court  would  have 
jurisdiction  to  say, '  Let  a  bill  be  filed,  or  take  such  other  remedy 
as  you  think  fit.'  If  that  be  not  so,  still  I  am  by  no  means 
satisfied  that  Mr.  Parker  is  improperly  omitted  from  this  register. 
In  determining  that  question  I  am  at  liberty  to  take  into  account 
every  equitable  consideration  that  bears  upon  it.  Sitting  here 
and  acting  under  this  section  I  am  not  bound  to  follow  what  a 
Court  of  law  would  do  in  such  a  case.  On  the  contrary,  I  am 
not  only  at  liberty,  but  bound  to  take  into  consideration  every 
principle  that  is  entertained  by  Courts  of  equity,  applicable  to 
any  such  subject."  Section  33,  no  doubt,  conferred  upon  Courts 
of  law  what  was  an  entirely  new  jurisdiction,  but  Courts  of 
equity  always  had  the  power  to  rectify  deeds  and  instruments 
of  every  kind,  and  no  new  jurisdiction  is  conferred  upon  them — 
the  only  alteration  is  in  procedure.  In  Ward  and  Henrys  com 
(2),  Turner,  L.J.,  says,  speaking  of  the  power  conferred  by  this 
section,  "  The  intention  of  the  section,  as  I  understand  it,  is  to 
provide  a  summary  means  of  dealing  with  cases  which  the  Court 
in  its  discretion  should  think  might  be  so  dealt  with,''  and  in 
Simpson's  case  (3),  Melins,  V.C.,  on  the  authority  of  Ward  ar\d 
Henry's  case,  refused  the  motion,  and  left  the  applicant  to  seek 
his  remedy  under  the  ordinary  jurisdiction  of  the  Court.  These 
cases  establish  to  my  mind  that  all  that  is  effected  by  s.  33  is  an 
alteration  in  procedure ;  the  matter  comes  before  the  Primary 
Judge  on  motion  instead  of  in  a  suit,  but  he  deals  with  it  under 
the  provisions  of  the  Equity  Act,  and  his  order  is  therefore 
subject  to  appeal. 

Innes,  J.  My  sole  diflSculty  in  Harkers  case  (4)  arose 
from  the  fact  that  the  Chief  Justice  and  my  brother  Stephen 
entertained  grave  doubts  on  the  point.     I  am  very  glad  that  the 

(2)  2  Ch.  431.  (4)  Post,  301. 

(3)  L.R.  9  Eq.  91. 


and  has  had  the  advantage  of  the  assistance  of  my  brothers     Sx  parte 
,  Till  Moon. 

U'wen  and  Manmng.    For  my  own  part,  I  have,  throughout 

the  argument,  been  at  a  loss  to  understand  how  a  motion  can  be       ^"^   * 
made  before  "the  Supreme  Court,  in  its  equitable  jurisdiction," 
without  being  made  in  equity — the  two  terms  appear  to  me  to 
be   convertible — and  if  it  is  made  in  equity,  there  is  an  appeal 
by  virtue  of  the  Equity  Act     I  think  the  question  is  settled  by 
the  words  of  section  33  itself,  and  though  it  is  not  necessary  to 
determine  the  point,  I  cannot  see  how  the  position  of  the  Primary 
Jvxige,  in  relation  to  the  Supreme  Court  as  an  appellate  tribunal, 
has,  by  44  Vic.  No.  18,  been  altered  from  what  it  was  under  4  Vic. 
No.  22,  and  if  this  case  had  arisen  while  4  Vic.  No.  22  was  in  force 
it  seems  to  me  that  the  Primary  Judge  would  have  had  the  same 
power  tp  make  the  order  that  he  now  ha,s,  and  that  the  order  would 
have  been  then,  as  now,  sulject  to  app4>al     In  fact,  to  argue  that 
thia  onler  is  not  subject  to  iippeal  is,  to  my  niiml,  tantamouiifc  to 
an  admission  that  it  was  made  without  jurisdiction,  because  it  is 
only  imiler  the  Equity  Act  that  the  Primary  Judge  can  sit  in 
Equity.     I  am  further  of  opinion  that  the  motion  miglit  have 
beon  marie  to  tho  Full  Court,  sitting  in  equity,  for  I  am  by  no 
nioan.s  prepared  to  admit  that  the  Equity  Act  has  divested  the 
Full   Court  of   its  power  to  sit   in  equity  as  a  Court  of   first 
instance.     BanJcs  v.  Norris  (5)  has,  in  my  opinion,  no  bearing 
on    the   present    cane.      The    ratio   decidendi    there   was  that 
the   Act  provided  an   appeal  from   a  Court   of    interior  juris- 
diction   either   to   the  Full   Court,  or  in  the   alternative   to   a 
Judge    in  Chainhers,  and   that   the   appellant   coul*!    not,   after 
choosing  one  methoil,  also  avail  himself  of  the  other.      It  may  1jc 
that  the  Supreme  Court  has  the  power,  as  a  luatter  either  of 
convenience  or  practice,  or  possibly  of  law — though  I  doubt  very 
much  if  the  Court  can  divest  itself  of  the  powers  and  obligations 
cast  upon  it  by  the   Legislature — to  relegate  such  appeals  to  a 
Judge  in  Chambers ;  hut  however  that  may  be,  all  that  the  Court 
decided  tliere  was  that  where  there  were  two  alternative  rights 
of  appeal  from  a  Court  of  inferior  jurisiliction,  the  appellant  could 
not,  after  choosing  one^  avail  himself  of  both. 


^°^*  STEPHEN,  J.     1  do  not  think  1  can  userully  add  anything.    My 

Exparte  diflSculty  was  caused  principally  by  the  words  of  the  English 
section,  which  I  thought  gave  a  right  of  appeal ;  I  see  now  that 
it  does  so  only  where  the  trial  of  issues  is  directed. 

Owen,  J.  Courts  of  equity  have  always  had  power  to  rectify 
registers  or  instruments  of  any  kind,  but  before  the  Companies 
Act  this  could  only  be  done  by  suit.  In  that  Act  a  section  was 
introduced  by  which  a  person  who  wished  to  have  the  register 
rectified  was  enabled  to  proceed  by  motion,  and  the  motion  may 
be  made  in  the  Supreme  Couiii  either  in  its  common  law  or  in  its 
equitable  jurisdiction.  Apart  from  statute  the  Supreme  Court 
in  its  equitable  jurisdiction  means  the  Full  Couiii,  but  in  very 
early  days  the  Full  Court  was  found  to  be  an  inconvenient 
tribunal  for  the  administration  of  equity,  and  accordingly  the 
Act,  4  Vic.  No.  22,  was  passed,  delegating  the  powers  of  the 
Court  to  a  single  Judge.  Since  that  Act  it  appears  to  me  that 
the  equitable  jurisdiction  of  the  Supreme  Court,  as  a  Court  of 
first  instance,  has  been  taken  from  the  Full  Court  and  vested  in 
the  Primary  Jvdgey  though  otherwise  the  equitable  jurisdiction 
remains  in  the  Full  Court,  so  that  from  every  order  of  the 
Primary  Judge  there  is  an  appeal  to  the  Full  Court,  as  repre- 
senting the  Supreme  Court  in  its  equitable  jurisdiction,  and 
there  is  an  express  provision  to  that  effect  in  section  21  of  4  Vic 
No.  22,  and  section  70  of  the  Equity  Act  of  1880.  Therefore,  when 
the  Primary  Judge  sits,  representing  the  Supreme  Court  in  its 
equitable  jurisdiction,  there  must  be  an  appeal  from  him — he  has 
no  power  to  sit  except  subject  to  appeal— and  the  respondent 
is  consequently  in  this  dilemma,  either  the  Primary  Judge  had 
no  power  to  make  the  order,  or  else  the  order  is  subject  to  appeal. 

The  Companies  Act  was  passed  before  the  Equity  Act,  and 
therefore  the  right  of  appeal  and  the  status  of  the  Primary  Judge 
must  be  considered  in  the  light  of  4  Vic.  No.  22.  That  Act  pro- 
vides in  section  20  that  "  it  shall  be  lawful  for  the  Governor  .  .  . 
to  nominate  and  appoint  from  time  to  time  either  the  Chi^f 
Justice  or  if  he  shall  decline  such  appointment  then  one  of  the 
Puisne  Judges  to  sit  and  hear  and  determine  without  the 
assistance  of  the  other  Judges  or  either  of  them  all  causes  and 
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matters  at  any  time  depending  in  the  said  Supreme  Court  in  ^S9Q« 
equity  and  coming  on  to  be  heard  and  decided  at  Sydney  and  Exparu 
every  decree  or  order  of  such  Chief  Justice  or  of  the  Judge  so 
appointed  shall  in  any  such  cause  or  matter  (unless  appealed 
from  in  the  manner  hereinafter  provided)  be  as  valid  effectual 
and  binding  to  all  intents  and  purposes  as  if  such  decree  or  order 
had  been  pronounced  and  made  by  the  Full  Court,"  and  it 
appears  to  me  impossible  to  contend  that  a  motion  under  sec.  33 
of  the  Companies  Act,  made  to  the  Supreme  Court  in  its  equitable 
jurisdiction,  is  not  "  a  matter  depending  in  the  Supreme  Court  in 
equity."  If  so,  the  Primary  Jvdge  was  by  4  Vic.  No.  22 
empowered  to  exercise  the  equitable  jurisdiction  of  the  Supreme 
Court  in  respect  of  such  a  motion,  and  by  section  21  he  could 
only  exercise  it  subject  to  appeal. 

Manning,  J.  I  think  that  so  far  as  the  Court  of  equity  is 
concerned  no  new  jurisdiction  is  given  by  the  Companies  Act ; 
all  the  Act  does  is  to  enable  parties  to  proceed  by  motion  in 
certain  cases  instead  of  by  statement  of  claim.  Had  the  words 
"  in  its  equitable  jurisdiction "  not  been  inserted,  the  Court  of 
equity  would  still  have  had  jurisdiction  by  suit,  but  even 
assuming  that  the  Act  does  confer  a  new  jurisdiction  upon  the 
Court  of  equity,  that  jurisdiction  could,  under  4  Vic.  No  22, 
only  be  exercised  by  the  Primary  Judge  subject  to  an  appeal  to 
the  Full  Court,  and  I  do  not  see  that  any  difference  is  made  by 
the  Equity  Act  I  am,  therefore,  of  opinion  that  the  jurisdiction 
can  only  be  exercised  by  the  Full  Court  in  the  first  instance,  or 
by  the  Chief  Judge  subject  to  appeal. 

The  appeal  was  then  heard  on  its  merits  and  decided  on  the 
facts  in  favour  of  the  respondent.  There  being  no  point  of  law 
involved,  it  is  unnecessary  to  report  the  arguments  or  judgment. 

Solicitors  for  the  appellants :  Macnaynara  &  Nathan, 
Solicitor  for  the  respondent :  Greenwood, 
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^^^'  HERMANlf  AND  Anothek  v.  PITT  and  Others. 
Oa.  22,  23, 

27,  29.  TrtiH  property — Purchaser  for  valuable  eonHdercUion  teilhoul  noiice—Tenani  fat 

CJ  "Ra  ^**  power  of  acUe  by — Constructive  notice  of  trusts  of  will— Breach  of  tntd— 

'           .  Acquiescence  of  benejiciaries, 

M,  by  bis  will  devised  certain  stations  and  sheep  to  the  pUintififs  on  trust  for 
bis  sons  for  life,  with  remainder  to  their  children.  The  defendant  porchued 
sheep,  which  it  was  contended  were  trust  property  under  the  will,  from  penou 
other  than  the  plaintiffs. 

Heldy  that,  assuming  the  sheep  to  be  trust  property,  and  the  persons  who  sold  to 
the  defendant  to  have  no  property  in  them,  the  defendant  could  not,  on  the  fads 
of  the  case,  be  affected  with  notice  thereof,  and  was  entitled  to  the  protectiaB 
of  the  Court  as  a  purchaser  for  valuable  consideration  without  notice. 

In  this  suit  the  defendant  McLaughlin  had  purchased  some 
sheep  from  Catherine  MacMahon,  and  others  from  William 
MacMahon,  and  sold  them  again  through  the  agency  of  the 
defendant!^  Pitt,  Son  and  Badgery  for  the  sum  of  261Z.  9«.  Ti 
Messrs.  Pitt,  Son  and  Badgery  had  paid  402.  of  this  sum  to 
McLaughlin,  and  retained  the  balance.  The  plaintiffs,  who  were 
trustees  of  the  will  of  Michael  MacMahon,  claimed  that  the  sheep 
were  part  of  the  trust  estate,  and  had  been  purchased  by  the 
defendant  McLaughlin  in  fraud  of  and  with  notice  of  the  trust, 
and  prayed  for  an  order  directing  the  defendants  to  pay  to  them 
the  proceeds  of  the  sale,  and  for  injunctions  restraining 
McLaughlin  from  suing  Messrs.  Pitt,  Son  and  Badgery  for  the 
balance,  and  restraining  Messrs.  Pitt,  Son  and  Badgery  from 
paying  the  balance  to  McLaughlin.  The  defendant  McLaughlin 
relied  upon  the  defence  that  he  was  a  purchaser  for  valuable 
<X)nsideration  without  notice. 

The  facts  of  the  case  are  set  out  in  the  judgment 

CoJien  and  L.  Owen,  for  the  plaintiffs. 

Lingen,  for  the  defendant  McLaughlin. 

Knox,  for  the  defendants,  Pitt,  Son  and  Badgery. 

Owen,  J.  In  this  case  the  plaintiffs,  the  trustees  of  the  will 
of  Michael  MacMahon,  have  filed  their  claim  to  compel  the 
defendant  McLaughlin  to  refimd  the  proceeds  of  the  sale  of 
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certain  sheep,  \frhich  were  sold  by  him  in  Sydney,  on  the  ground        1890. 

that  the  sheep  belonged  to  the  trust  estate  of  Michael  MacMahon,    Hermann 

and  to  this  the  defendant  sets  up  the  plea  that  he  was  a  pur-        Prrr. 

chaser  for  value  without  notice.    It  is  necessary  for  the  plaintiflFs     qj^  g^ 

to  establish  clearly  two  propositions— that  the  sheep  were  part 

of  the  trust  estate,  and  that  the   defendant,  when  he  bought 

them,  had  notice  of  the  trust;  and  in  dealing  with  the  case  I 

must  distinguish  between  the  8heep  which  came  from  Budgeon 

and  those  which  came  from  Coonberria,     The  defendant,  who  is 

a  carrier  and  hawker  in  the  Coonambk  disfcricfc,  bad  supplied 

station  rations   to  Catherine,  the  widow   of  John  MacMahon, 

son    of  the   testator,  for   which  she   was   indebted  to  him  in 

the   sum  of    B7L ;    he  pressetl    her    for  the  money,  and    she 

said  that  she  had  some  200  sheep  belonging  to  her,  and  asked 

him  to  take    them  in    payment  of    the  debt      To   this    the 

defendant  agreed,  giving  her  credit  for  some  701.  on  account  of 

the  .sheep,  and  ho  extinguishing  the  debt.     The  will  of  Michael 

MacMahon  disposed  of  his  property  among  his  sons  by  giving 

them  certain  station-s,  and  by  dividing  among  some  of  his  sons 

a  flock  of  aliout  28,000  sheep.     The  sheep  and  the  stations  were 

to  be  held  by  the  trustees  on  trust  for  the  sons  for  life,  with 

remainder  to  their  children.     Budgeon  station  was  given  to  John 

MacMahon ;  he  had  no  share  in  the  sheep  bequeathed  by  the 

will,  but  he  had  on  Budgeon  a  large  number  of  sheep  of  his  own, 

which  belonged  to  him  absolutely,  and  the  plaintilFs'  case  is  that 

all   these   sheep  were  mortgaged   by  John   MacMahon  to  the 

A.  J,S.  Bank,  and  sold  by  them  as  mortgagees  under  the  power  of 

sale  contained  in  that  mortgage.     This  is  the  case  they  sot  up 

both  in  their  pleadings  and  their  evidence.     Then  they  say  that 

John  MacMahon,  as  his  station  was  absolutely  denuded  of  sheep, 

applied  to  the  plaintiff  Hermann  to  re-stock  it,  which  he  agreed 

to  by  applying  to  that  purpose  a  sum  of  over  lOOOZ.,  trust  money 

under  the  M^ill  of  Michael  MacMahon,  which  was  coming  to  John 

as  his  share  in  the  estate  of  his  brother  Garrett,  who  had  died. 

Accordingly  this  sum  was  expended  in  the  purchase  of  a  flock  of 

3481  sheep,  and,  as  no  sheep  were  brought  there  afterwards,  it  is 

argued  that  the  200  sold  by  Catherine  MacMahon  to  McLaughlin 

must  have  been  trust  sheep.     Now,  this  depends  altogether  on 

?  T2 


Hermann 

V. 

Pitt. 


them.  The  sale  by  the  bank  was  about  June,  1881,  and  the  trust 
sheep  were  not  brought  to  the  station  until  March  and  April,  1882; 
C.J.  Eq.  but  the  evidence  of  Gordon,  who  was  for  many  years  manager 
for  the  plaintiffs,  and  was  for  fifteen  months  acting  as  manager 
on  Budgeon  and  Coonberria  in  their  employ,  shews  that  in 
August,  1881,  two  months  after  the  sale,  511  sheep  were  shorn 
on  Budgeon,  He  produced  his  tally-book,  which  was  made  at 
the  time  of  the  shearing,  and  though  he  was  cross-examined  at 
some  length  his  evidence  remained  unshaken.  He  says,  more- 
over, that  in  addition  to  the  511  sheep  there  were  from  50  to 
100  stragglers  on  the  run ;  and,  as  I  understand  the  plaintiflfe' 
counsel,  they  do  not  dispute  that  these  sheep  were  on  Budgeon, 
but  they  say  that  they  must  have  been  trust  sheep  brought 
there  from  the  other  stations  to  be  shorn.  There  is  not  only 
no  evidence  in  support  of  this,  but  there  is  the  fact  that  in 
September,  1882,  six  months  after  the  3481  trust  sheep  had  been 
brought  there,  there  were  4018  sheep  on  the  station,  or  537  over 
and  above  the  trust  sheep,  of  which  they  cannot  have  been  the 
progeny,  because  the  witness  said  there  were  no  lambs  among 
them.  Again,  at  the  end  of  1889  there  were  about  4500  sheep 
on  the  station,  or  1000  over  and  above  the  original  number  of  the 
trust  sheep.  Catherine  MacMahon  says  that  certain  sheep  were 
'  given  to  her  by  John  MacMahon,  and  that  they  remained  on  the 
station  after  the  sale ;  and  although,  if  this  rested  on  her  testi- 
mony alone,  I  should  not  place  much  reliance  on  it,  still  when 
she  says  that  certain  sheep,  which  were  no  part  of  the  trust 
estate,  were  given  to  her,  and  that  statement  is  corroborated  by 
Gordon  and  his  tally-book,  and  the  numbers  on  the  station  in 
1882  and  1889, 1  think  it  may  be  relied  upon.  That  being  so, 
can  it  be  said  that  the  plaintiffs  have  conclusively  established 
that  the  200  sheep  sold  to  McLaughlin  were  part  of  the  trust 
estate  1  As  I  pointed  out  in  the  course  of  the  argument,  it  is  not 
suflScient  to  shew  that  the  sheep  may  not  have  belonged  to  Mrs. 
MacMahon ;  they  may  have  been  the  property  of  John  MacMahon, 
and  may  have  passed  under  his  will  or  his  intestacy,  but  in  this 
suit  the  plaintiffs  must  shew  that  they  were  part  of  the  trust 
estate,  ot'herwise  they  would   have  no  claim  upon  them.     The 
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defendant  in  this  ease  undoubtedly  gave  valuable  considera-  1890» 
tion  for  the  sheep,  just  as  much  as  if  he  had  handed  over  Hkrmakn 
80  many  sovereigns  as  purchase  money,  and  the  plaintiffs  are  Prrr. 
seeking  to  compel  him  to  refund  this  money  by  reason  of  certain  ^  j^  gq^ 
circumstances  which,  it  is  admitted,  he  did  not  know,  but  with 
constructive  notice  of  which  the  plaintiffs  seek  to  affect  him. 
The  second  proposition,  then,  which  they  have  to  establish  is  that 
he  had  constructive  notice  of  the  trust,  and  they  must  establish 
it  by  clear  and  convincing  evidence.  Now  the  only  evidence  that 
the  plaintiffs  bring  forward  is  that  McLaughlin  was  continually 
travelling  about  the  district,  and  must  have  known  from  general 
report  that  these  stations  were  trust  property.  There  is  not  a 
tittle  of  evidence  to  bring  home  to  him  any  notice  that  these 
were  trust  sheep ;  Catherine  MacMahon  was  in  possession  of  the 
sheep,  and  sold  and  delivered  them  as  owner,  and  the  transaction 
therefore  comes  within  the  authorities  as  a  purchase  for 
valuable  consideration  without  notice.  In  JoTies  v.  PowUs  (1), 
the  Master  of  the  Rolls,  Sir  John  Leach,  said — "  My  impression 
at  the  opening,  of  this  case  was  that  the  protection  of  the  legal 
estate  extended  only  to  cases  where  the  title  of  the  purchase  for 
valuable  consideration  without  notice  was  impeached  by  reason  ; 
of  some  secret  act  or  matter  done  by  the  vendor  or  those  under 
whom  he  claimed ;  but  upon  full  consideration  of  all  the  autho- 
rities which  have  been  referred  to,  and  the  dicta  of  Judges  and  text 
writers,  and  the  principles  upon  which  the  rule  is  grounded,  I  am 
of  opinion  that  the  protection  of  the  legal  estate  is  to  be  extended 
not  merely  to  cases  in  which  the  title  of  the  purchaser  for 
valuable  consideration  without  notice  is  impeachable  by  reason 
of  a  secret  act  done,  but  also  to  cases  in  which  it  is  impeached  by 
reason  of  the  falsehood  of  a  fact  of  title  asserted  by  the  vendor  or 
those  under  whom  he  claims  when  such  asserted  title  is  clothed 
with  possession  and  the  falsehood  of  the  fact  asserted  could  not 
have  been  detected  by  reasonable  diligence."  That  was  the  case 
of  a  purchase  from  a  person  claiming  under  a  forged  will,  and,  in 
the  absence  of  suspicious  circumstances,  the  plea*  of  valuable 
consideration  was  held  to  be  good.  So  here  Catherine  MacMahon 
was  in  possession  of  the  sheep  and  acted  as  their  owner,  and  there 
(1)  3  M.  &  K.  p.  581. 
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were  no  circumstances  calculated  to  excite  McLauglilin's  suspicions. 
Suppose,  however,  that  there  had  been  notice  and  that  the 
defendant  McLaughlin  had  been  put  upon  inquiry,  what  would 
he  have  discovered  ?  The  rule  is  that  when  a  person  is  put  upon 
inquiry  he  is  affected  with  notice  of  thoae  matters,  and  those  only, 
which  he  would  have  ascertained  if  he  had  pursued  the  inquiry. 
Now  here  if  McLaughlin  had  known  there  was  a  tnist  he  would 
have  been  bound  to  inquire  how  it  arose.  He  would  have  there- 
fore eotauiined  the  will,  and  he  would  have  discovered  that  John 
MacMahon  got  no  sheep  at  all  under  the  will^  and  would  he  not 
nnder  those  ciTCumstances  be  justified  in  supposing  that,  though 
the  station  was  trust  property,  the  sheep  were  not  ?  But  suppo??e 
he  went  furtlier  and  found  out  that  the  sheep  had  been  bought 
with  the  proceeds  of  Garrett  McMahon  s  share ;  he  would  thi^n 
have  asceiiaineil,  if  he  were  a  sufficiently  acute  lawyer,  that  the 
tmstees  had  no  power  to  buy  the  sheep,  and  that  the  purchtise 
was  consequently  a  breach  of  trust,  and  that  though  the  trustees 
could  not  repudiate  it,  the  cesliii8  que  tTmstent  could.  Then  he 
might  perhaps  have  ascertained  that  John  MacMahon  bod 
acquiesced  in  the  purchase,  and  therefore  could  not  repudiate  it, 
but  he  would  also  have  found  that  J^hn  MacMahon  was  dead. 
leav-ing  infant  children,  and  he  would  know  that  the  infant 
remaindermen  could  not  acquiesce  in  the  breach,  and  could  there- 
fore when  they  came  of  age  repudiate  the  purchase  of  the  sheep 
and  claim  the  money.  So  that,  although  the  trustees  could  not 
deny  that  the  sheep  were  trust  property,  the  persons  beneficially 
interested  could  deny  it.  Assuming,  therefore,  that  ho  was 
afiected  with  constructive  notice  of  the  trusts,  there  was  nothini^ 
to  shew  him  that  he  was  wrong  in  purchasing  the  sheep. 

I  now  come  to  the  Coonberria  sheep.  Among  the  flock  taken 
by  the  defendant  were  700  fat  wethers  from  Coonberria,  and  it 
is  contended  by  the  plaintifis  that  these  were  trust  sheep. 
Coonberria  station  was  left  to  William  MacMahon,  with  no  sheep 
upon  it,  but  there  was  a  bequest  to  him  of  cei*tain  sheep  in  a 
subsequent  gart  of  the  will;  there  is,  however,  no  evidenco 
as  to  how  many  of  these  sheep  there  were  at  the  death 
of  the  testator,  nor  does  it  appear  that  any  of  them  were 
ever  brought  on  to  Coonberria.     The  case  might  be  differeiit 
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if  Coonberria  had  been  given -to  William  with  a  definite  number  ^890. 
of  sheep  upon  it,  but  as  it  is  there  is  nothing  to  connect  the  Hkrmahh 
station  with  the  subsequent  bequest  of  sheep^  and  nothing  Pitt. 
is  known  as  to  the  number  of  sheep  bequeathed,  except  infer-  c.J.  Bq. 
entially  from  the  whole  number  left  by  the  testator.  These  are 
described  in  the  will  as  "  28,000  sheep,  be  the  same  more  or  less, 
of  various  sexes  and  ages,  now  running  on  the  station  known  as 
Tooloon;"  but  the  will  was  made  twelve  months  before  the 
testator's  <leath;  and  there  is  evidence  that  in  one  drought,  two 
or  three  years  ago,  this  very  station,  Tooloon,  lost  11,000  sheep 
out  of  30,000.  There  is,  therefore,  nothing  to  shew  the  actual 
number  of  the  testator's  sheep  at  his  death  ;  indeed,  the  number 
given  in  the  will  is  only  an  approximation;  and  he  does  not 
fdve  any  definite  number  to  William,  but  only  the  residue  after 
deducting  one  lot  of  12,000  and  two  lots  of  6300  given  to  his 
brothers.  The  plaintifis,  therefore,  have  failed  to  shew  that  these 
700  wethers  were  trast  sheep ;  but  assuming  that  they  were,  and 
that  McLaughlin  had  notice  of  the  trust,  he  would,  on  looking  at 
the  will,  have  seen  that  the  tenants  for  life  had  power  to  sell 
portions  of  the  cattle,  sheep,  and  other  stock  on  the  runs  in  the 
ordinary  course  of  business;  and  how  can  it  be  said  that  in 
buying  700  fat  wethers  out  of  a  flock  of  5000  sheep  he  must 
have  known  that  the  sale  was  not  in  the  ordinary  course  of 
business  ?  Again,  a  tenant  for  life  is  incontestably  entitled  to 
not  only  the  wool  of  the  sheep,  but  also  to  the  surplus 
progeny,  for  it  is  not  necessary  for  him  to  increase  the  flock  in 
the  interest  of  the  remainderman — he  has  only  to  keep  up  the 
original  number  in  proper  proportions — and  McLaughlin  was 
clearly  justified  in  supposing  that  the  original  number  was  kept 
up  in  spite  of  the  sale  of  700,  and,  in  point  of  fact,  William 
MacMahon  told  him  that  this  was  the  case.  Then  there  is  a 
provision  in  the  will  that  if  the  tenants  for  life  on  any  of  the 
stations  should  sell,  otherwise  than  in  the  due  course  of  business, 
the  trustees  should  enter  on  the  station  and  appoint  a  manager 
to  see  that  the  trusts  are  carried  out,  and  therefore  McLaughlin, 
finding  William  MacMahon  in  possession  of  the  station  and 
dealing  with  the  sheep,  was  justified  in  supposing  that  there  was 
nothing  improper  in  the  sale. 
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^890.  If  a  person  in  possession  of  goods,  and  purporting  to  sell  as 

Hkbmann    owner,  sells  to  a  purchaser  for  value  without  notice,  and  there  are 

Pitt.  no  circumstances  creating  suspicion  and  putting  the  purchaser  on 
O.J.  Eq.  enquiry,  such  purchaser  will  obtain  a  good  title  in  equity, 
although  it  be  shewn  that  the  vendor  had  no  title  or  a  defective 
title,  or  a  title  affected  by  trusts  and  equities.  The  principle  on 
which  the  Court  proceeds  is  that  although  the  plaintiff  has  a 
good  title  to  the  assistance  of  the  Court,  the  defendant  has  an 
equal  right  to  the  protection  of  the  Court,  and  therefore  the 
Court  refuses  to  interfere  in  favour  of  either  party.  The 
tendency  of  the  Courts  now-a-days  is  not  to  extend  the  doctrine 
of  constructive  notice :  Wyllie  v.  Pollen  (2).  And  in  this 
community,  considering  the  nature  of  the  transactions  in  buying 
and  selling  stock  on  stations,  the  necessity  which  frequently 
arLses  for  prompt  sale,  and  the  impossibility  in  outlying  districts 
of  enquiry  or  search,  I  think  the  Court  ought  to  be  very  careful 
in  applying  the  doctrine  to  such  transactions. 

I  am  therefore  of  opinion  that  the  plaintiff'  claim  should  be 
dismissed,  with  costs. 

As  to  the  action  at  Common  Law,  the  only  question  is  as  to 
costs.  McLaughlin  has  signed  judgment  for  Ull.  and  costs,  and 
as  the  2211.  has  been  paid  into  Court,  he  cannot  of  course  recover 
that  from  the  defendants  in  the  action,  and  he  can,  therefore, 
only  issue  execution  for  the  costs. 

Solicitor  for  the  plaintifl& :  G.  if.  Dunn, 

Solicitors  for  the  defendants :  Want,  JohTison  Jc  Co. 
(2)  3  D^.  J.  &  S.  601. 
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In  re  GURNEY  BRICK  CO.-Habkee's  Casiu 


1890. 


Nov,  5,  6. 


Equity  Act,  «.  Sl^EquUy  rvXes,  ^th  June,  1883,  No,  IdO—BuUa  qf  21«l  May, 

1888,  No.  21— Evidence-Shorthand  notes.  ^'^' 

The  appellants  filed  printed  oopieB  of  the  notes  taken  by  the  Primary  Judge. 
Those  notes  were  very  brief,  and  at  the  head  of  them  were  the  words  ''Cunningham 
to  take  shorthand  notes."  After  the  printed  copies  had  been  filed,  the  solicitors  for 
the  respondents  wrote  to  the  solicitor  for  the  appellants,  pointing  out  that  he 
should  have  filed  copies  of  the  shorthand  notes,  but  the  latter,  being  unwilling  to 
incur  further  expense,  took  no  further  steps  in  the  matter.  This  letter  was 
written  after  the  time  for  filing  copies  of  the  notes  had  expired.  Held,  that 
No.  21  of  the  rules  of  2lst  May,  1888,  which  requires  that  the  evidence  shall  be 
printed,  had  not  been  complied  with,  and  that  the  appeal  must  be  dismissed. 

This  was  an  appeal  from  an  order  of  Owen,  J.,  under  sec.  33  of 
the  Companies  Act,  directing  the  removal  of  one  Hatker's  name 
from  the  register  of  the  company. 

Wise  and  Scholes,  for  the  respondent,  raised  the  preliminary 
objection  that  no  appeal  lay  from  an  order  of  the  Prvmary  Judge, 
under  sec.  33  of  the  Companies  Act. 

Pitcher,  Q.C.,  and  Sliand,  for  the  appellants. 
The  Court  reserved  their  decision  until  after  the  hearing  of 
Moon's  case  (I),  and  then  overruled  the  objection. 

Wise  then  raised  the  objection  that  the  rule  of  the  2l8t  May> 
1888,  which  requires  that  the  evidence  shall  be  printed,  had  not 
been  complied  with. 

The  evidence  in  this  matter  was  taken  by  the  shorthand  writer 
by  consent  of  the  parties,  and  the  notes  which  have  been  printed 
are  those  taken  by  his  Honour  for  his  own  guidance,  and  are 
very  brief. 

PUcher.  I  understand  that  there  was  no  such  agreement. 
Rule  130,  which  provides  for  evidence  being  taken  in  shorthand, 
is  vMra  vires. 

The  Chief  Justice.  Even  so,  the  Judge  may  order  the  evidence 
to  be  taken  down  in  shorthand  if  he  pleases.  ^I  find  in  his 
Honour's  notes  as  printed  the  following  words :  *'  Cunningham  to 
take  shorthand  notea" 

(1)  AnU,  p.  288. 
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^^^'  Wise  mentioned  that  a  letter  had  been  written  to  the  appellant's 

In  re       solicitor,  pointing  out  that  the  printed  evidence  they  had  filed 
Bbich  Co.    was  not  the  shorthand  notes. 

PUcher,    It  was  then  too  late  for  us  to  file  any  other  notes. 

The  Chief  Justice.  The  Court  never  strikes  out  a  case 
unless  it  sees  good  reason  for  doing  so.  In  this  particular  matter 
I  do  not  see  how  it  is  possible  to  go  on.  The  rule  as  to  printing 
documents  and  evidence  is  a  very  salutary  one,  and  has  been 
foimd  to  work  well.  That  rule  has  not  been  complied  with  in 
this  case,  and  so  far  as  I  can  gather  it  has  been  deliberately 
disregarded  ;  that  is  to  say,  attention  having  been  drawn  to  it  by 
the  respondent's  solicitors,  the  appellants'  solicitor  refused  to 
comply  with  it.  The  evidence  brought  before  the  Court  must 
be  the  evidence  in  the  case,  but  I  can  see  here  that  the  notes 
which  have  been  printed  are  merely  skeleton  notes,  and  not  such 
as  a  Judge  would  take  to  bring  before  the  Court.  When  the 
appellants'  solicitor  replied  to  the  respondent's  solicitors,  the 
answer  was  that  they  considered  what  had  been  printed  a 
suflScient  compliance  with  the  rule,  and  they  declined  to  incur 
any  further  expense.  I  am  of  opinion  that  this  appeal  must  be 
struck  out 

Innes,  J.    I  am  of  the  same  opinion. 

Manning,  J.  I  understand  that  our  decision  is  on  the  facts  of 
this  particular  case.  I  am  very  unwilling  to  come  to  such  a 
conclusion  as  that  the  appeal  must  be  struck  out,  but  I  must  say 
that  a  very  different  complexion  has  been  put  on  the  case  by  this 
letter.  I  could  quite  understand  that  a  mistake  might  fairly 
have  been  made,  but  in  the  face  of  that  letter  I  consider  that  the 
omission  must  be  taken  to  be  wilful. 

Appeal  dismissed,  with  costs. 

Solicitor  for  the  appellants :   West 

Solicitors  for  the  respondent :  Proctor  <fc  Robertson. 
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/n  re  HAIGffS  ESTATE.  1890. 


June^, 


£txeciUor,  debt  due  /rom— Breach  of  trwl — Debt  payable  on  dtimmd— Interest 

bearing  debt — Rate  of  interest.  G.J.  Eq. 


Nov.^. 


When  an  exeoutor  is  indebted  to  the  estate  in  a  sum  which  is  payable  only  if 
demanded,  the  Court  will  presume  that  the  demand  was  duly  made,  for  the  executor 
is  the  only  penon  who  can  make  it,  and  if  he  does  not  he  is  guilty  of  a  breach  of  F.C. 

trust. 

This  was  a  petition  by  the  executor  of  Ann  Haigh,  widow  of 
Henry  Haigh,  for  a  declaration  that  a  sum  of  4854Z.  9s.  was 
owing  to  him  from  the  estate  of  Louis  Haigh,  deceased,  intestate, 
and  for  an  order  directing  the  Curator  of  Intestate  Estates  to  pay 
over  that  sum.  Henry  Haigh,  the  husband  of  Ann  Haigh,  had, 
until  November,  1883,  been  in  partnership  with  his  son  Louis.  On 
November  5th,  188 1«,  father  and  son  entered  into  an  indenture  of 
agreement  which,  after  reciting  that  the  sum  of  15,500i.  was  due 
from  the  son  to  the  father  (being  balance  of  a  sum  of  22,586i,  » 

found  to  be  due  at  dissolution  of  partnership),  and  that  Henry 
Haigh  was  from  goodwill  and  ciffoction  desirous  to  promote  the 
prosperity  of  Louis  Haigh  and  his  business,  provided  that  the 
15,500i.  "shall  only  be  required  from  the  said  Louis  Haigh  in 
such  instalments  as  will  not  be  needlessly  oppressive,  but  so  long 
as  the  debt  remains  undischarged  the  unpaid  portions  shall,  during 
the  natural  lifetime  of  the  said  Henry  Haigh,  bear  interest  to  him 
at  the  rate  of  half  per  cent,  per  annum;"  and  further,  that  "it  shall 
not  be  lawful  during  the  currency  of  twelve  calendar  months  to 
enforce  from  the  said  Louis  Haigh  a  greater  sum  in  liquidation  of 
the  aforesaid  debt,  or  any  part  thereof  unpaid,  than  that  of  2000i. 
sterling;  and  likewise,  that  should  a  year,  or  any  number  of  • 
years,  elapse  at  any  period  without  demand  being  made  upon  him 
for  part  payment  on  account,  it  shall,  nevertheless,  not  be 
compulsory  on  him  the  said  Louis  Haigh  to  pay  in  any  one  year, 
either  in  singular  or  aggregate,  a  greater  sura  than  2000i.  of 
British  sterling  money  for  his  yearly  obligation  in  the  matter  of 
these  payments  shall  not  be  cumulative.  Finally,  we,  the  under- 
signed, Henry  Haigh  and  Louis  Haigh,  and  each  on  his  own 
behalf  and  part,  do  hereby  ordain  and  make  these  our  covenants 


1890. 

In  re 
Haioh's 
Estate. 


and  agreements  as  valid,  potent,  and  binding  upon  each  and  all 
our  distinct  and  several  heirs,  executors,  legatees,  administrators, 
and  assigns,  as  they  are  here  enjoined  to  be  upon  ourselves  each 
towards  the  other." 

Henry  Haigh  died  on  June  9th,  1885,  leaving  his  widow,  Ann 
Haigh,  a  life  interest  in  his  real  and  personal  estate,  and  appointing 
the  petitioner,  W.  H.  Haigh,  and  Louis  Haigh  executors,  but 
directing  that  Louis  should  be  the  managing  trustee  and  executor, 
and  that  his  advice  and  consent  should  be  at  all  times  obtained  in 
carrying  out  the  provisions  of  the  will.  Louis  Haigh  paid  off 
500L  before  the  death  of  Henry  Haigh.  Ann  Haigh  died  on 
January  23rd,  1890,  having  made  a  will  of  which  she  appointed 
Louis  Haigh  and  the  petitioner  executors.  Louis  Haigh  died 
intestate  on  February  12th,  1890,  and  the  Curator  of  Intestate 
Estates  was  appointed  to  administer  his  estate.  No  interest  had 
been  paid  in  respect  of  the  15,000i.,  and  the  petitioner  claimed 
4854i.  98.,  being  interest  at  the  rate  of  7  per  cent,  from  the  death 
of  Henry  Haigh  to  the  death  of  his  widow. 

It  was  admitted  that  Louis  Haigh  had  held  a  power  of  attorney 
from  his  mother  up  to  her  death,  and  that  she  was  physically, 
though  not  mentally,  incapable  of  transacting  business.  She  had 
never  claimed  interest,  and  the  Curator  was  ready  to  repay  the 
15,000i. 

Lingen  and  L,  Owen,  in  support  of  the  petition.  Louis  being 
the  managing  executor  of  his  father's  will  was  himself  the  proper 
person  to  make  the  demand.  In  not  doing  so  he  has  been  guilty 
of  a  breach  of  trust,  and  consequently  must  pay  interest  by  way 
of  damages.  [They  referred  to  Cook  v.  Fowler  (1),  M'Intosh  v. 
G.  Tf  .  Ry,  Co,  (2),  Parker  v.  Hutchinson  (3),  Smith  v.  Coppleston 
(4),  Inglis  v.  Richards  (6),  Torrdin  v.  Tovdin  (6),  Re  Kerr*s  Policy 
(7).]  The  debt  carries  interest — firstly,  because  it  is  a  partnership 
debt;  and,  secondly,  because  Louis  Haigh  was  an  executor  as 
well  as  the  attorney  of  his  mother.  The  half  per  cent  is 
expressly  limited  to  the  lifetime  of  Henry  Haigh. 


(1)  7  E.  &  I.  Ap.  27. 

(2)  4  Giff.  683. 

(3)  3  Vea,  133. 

(4)  11  Beav.  482. 


(5)  28  Beav.  366. 

(6)  1  Ha.  236. 

(7)  L.R.  8  Eq.  331. 
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Salomons,  Q.O.,  and  A,  H,  Simpson,  for  the  Curator  of  Intestate       ^^90. 
Estates.     Mrs.  Haigh  survived  her  husband  five  years,  and  made      ^»*  »^, 
no  claim  for  interest ;  and  her  executor  cannot  set  uj)  this  claim      Estate. 
after  such  long  acquiescence  on  her  part.     This  is  not  a  partner- 
ship debt,  as  the  deed  was  executed  a  year  after  dissolution  ;  if 
any  interest  is  payable  it  can  only  be  one-half  per  cent.,  because 
the  agreement  provides  that  that  shall  be  the  rate  while  the 
principal  remains  unpaid.     There  is  no  claim  for  damages  in  the 
petition,  and  the  question  is  entirely  one  of  interest.     An  executor 
cannot  set  up  a  demand  for  damages  which  his  testatrix  never 
entertained.     The  last  clause  of  the  agreement  shews  that  the 
provision  as  to  interest  is  binding  on  the  executors,  and  so  they 
cannot  get  more  than  one-half  per  cent. ;  again,  the  interest  would 
be  only  payable  on  the  sum  of  20002.  when  demanded,  and  there 
never  was  a  demand. 

P(Z8smore,  for  Rose  Haigh,  widow  of  Louis. 

Lingen  in  reply 

Owen,  J.  If  Mrs.  Haigh  had  been  the  real  recipient  of  the 
income  to  which  she  was  entitled  under  the  will  of  Henry  Haigh, 
and  if,  with  a  full  knowledge  of  the  circumstances,  she  had  made 
no  demand  for  interest,  the  argument  as  to  acquiescence  would 
have  considerable  weight,  but  the  peculiarity  of  this  case  is  that 
Louis  Haigh,  as  attorney  of  his  mother,  was  the  person  who  ought 
to  have  received  this  money,  and  as  trustee  and  executor  of  the 
will  of  his  father  was  the  person  who  ought  to  have  demanded 
it ;  and  consequently  I  do  not  think  that  the  argument  applies. 
That  being  so,  I  must  fall  back  on  the  agreement  and  try  to 
discover  what  the  intention  of  the  parties  was.  In  the  first 
place,  I  think  that  the  rate  of  interest  is  expressly  limited  to  the 
lifetime  of  Henry  Haigh;  secondly,  I  think  that  he  intended 
that  interest  should  be  paid  until  the  debt  was  discharged,  though 
the  lower  rate  was  limited  to  his  lifetime.  It  is  argued  that  the 
agreement  provides  that  the  sum  is  to  be  paid  off  in  instalments 
of  2000^.,  that  these  are  not  to  be  paid  until  demanded,  and  that 
as  there  has  been  no  demand,  no  interest  is  payable ;  but  the 
person  who  ought  to  have  made  the  demand  was  Louis  Haigh 
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^^^»       himself,    and    in    not    making   it   he    would  be   guilty  of  a 

In  re       breach  of  trust.    I  must  treat  the  case,  therefore,  as  if  the  demand 
Haiqh^s  « 

Estate,     had  been  made  so  that  the  interest  became  due,  from  year  to  year, 

C.  J.  Eq*     ^^  ^^^  sum  of  2,000Z.     It  is  clear  that  it  was  the  intention  of 

Henry  Haigh  to  make  the  repayment  as  easy  as  possible,  and  I 

think  the  Court  should  be  guided  by  that  in  fixing  the  rate  of 

interest.     I  therefore  fix  it  at  the  lowest  rate  I  can — 5  per  cent 

The  costs  of  this  application  will  be  paid  out  of  the  estate  of 

Louis  Haigh. 

A,  H.  Simpson  asked  that  the  costs  should  be  paid  out  of  the 
estate  of  Henry  Haigh,  and  that  the  petitioner  should  pay  the 
costs  of  Rosa  Haigh,  who,  he  contended,  was  an  unnecessary  party. 

Owen,  J.  If  the  estate  of  Henry  Haigh  were  before  me 
I  should  probably  order  the  costs  to  be  paid  out  of  it;  but 
as  it  is  I  cannot  do  so.  I  think  Rosa  Haigh  was  a  necessary 
party^  since  it  is  usual  to  make  one  of  the  cestuis  que  trusterU  a 
party  in  order  to  contest  the  matter  if  he  thinks  fit. 

Order,  thqt  the  curator  pay  to  W.  H, 
Haigh  the  mm  of  3468Z.  9a.  lOd^ 
interest  at  the  rate  of  5  per  cent 
per  annum  on  the  sum  of  15,00(M., 
from  tite  date  of  the  death  of  Henry 
Haigh  up  to  the  date  of  the  death 
of  Ann  Haigh,  out  of  the  estate 
of  Louis  Haigh, 


From  this  order  the  curator  appealed. 
Simpson,  A.-Q.,  and  O'Connor,  for  the  appellant. 
Lingen  and  L,  Owen,  for  the  petitioner. 
Gordon,  for  Rosa  HaigL 

The  Chief  Justice.  This  case  has  been  argued  here  on 
different  grounds  from  those  taken  in  the  Court  below,  where  it 
seems  to  have  been  assumed  that  if  interest  was  payable  at  all 
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after  the  testator's  death  it  was  payable  on  the  whole  16,000Z.        ^^^- 
It  is  now  conceded  by  Mr.  Lingefn  that  there  is  no  reason  for     _/**  ♦^, 

MAIGH  8 

this  assumption.  The  agreement  only  provides  for  the  payment  Estate. 
of  interest  during  the  testator's  life,  and  there  is  nothing  in  the  The  C.J. 
debt  itself  which  implies  liability  to  pay  interest,  for  it  is  not  a 
partnership  debt,  but  arises  out  of  the  purchase  by  Louis  Haigh 
of  his  father's  share  in  the  business.  As  a  debt,  therefore,  this 
does  not  bear  interest,  and  the  only  way  in  which  the  petitioner 
can  get  interest  is  by  treating  it  as  moneys  which  Louis  Haigh 
ought  to  have  had  in  his  hands  as  executor  of  his  father.  Now, 
under  the  agreement,  all  that  could  be  demanded  was  2000^.  a 
year  payable  on  November  11th.  Henry  Haigh  died  on  June 
9th,  1885,  Louis  Haigh  took  out  probate  on  August  6th,  so  that 
the  first  2000i.  should  have  been  collected  on  November  11th; 
then  he  would  have  a  year  from  the  testator's  death  to  invest,  so 
that  interest  would  begin  to  run  from  June  9th,  1886.  The  next 
instalment  would  be  due  and  interest  upon  it  would  run  from 
November  11th,  1887,  the  next  from  November  11th,  1888.  What 
that  interest  would  amount  to  at  the  death  of  Ann  Haigh  can 
easily  be  calculated  and  must  be  paid  to  the  petitioner.  I  think 
the  costs  of  each  party,  both  below  and  on  appeal,  should  be  paid 
out  of  the  estates  in  which  they  are  severally  interested.  As  to 
Kosa  Haigh,  there  is  some  doubt  in  my  mind  whether  she  should 
have  been  made  a  party  at  all,  but  as  the  learned  Primary  Judge 
held  that  she  should,  and  as  there  was  no  doubt  an  additional  pro- 
tection to  the  estate  of  bringing  her  here,  her  costs  should  be  paid 
by  the  curator.  The  costs  in  each  case  should  be  taxed  as  between 
solicitor  and  client 

Innes  and  Manning,  JJ.,  concurred. 

Solicitors  for  the  petitioner :  Stephen^  Jaquea,  &  Stephen. 
Solicitor  for  the  respondent  Powell :  Murray  White. 
Solicitor  for  Rosa  Haigh :  J.  Doyle ;  afterwards,  C.  Bull 


1890.  BARTON  v.  BANK  OF  NEW  SOUTH  WALES. 

PC.« 

MoTtgagt  ^Security  ^Absolutt  conveyance— Iniention  of  parties  shewn  by  tubsequewt 

•^^y  ^^'  dealings. 

Appeal  from  the  decision  of  the  Supreme  Court,  reported  9  N.S.W.  L-R. 
Eq.  78. 

Heldy  that  the  transaction  of  20th  July,  1874,  was  not  a  mortgage,  bat  tn 
absolute  conveyance. 

This  was  an  appeal  from  a  decision  of  the  Supreme  Court 
(9  N.S.W.  L.R  Eq.  78),  reversing  a  decision  of  Manning,  P.J., 
reported  6  N.S.W.  L.R.  Eq.  82.  The  facts  are  stated  in  the  report 
of  the  case  before  Manning,  P.J. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Watson.  William  Barton,  who  died  in  1881,  obtained 
in  the  year  1869  a  cash  credit  from  the  respondent  bank  for  60(M., 
for  which  he  granted  a  personal  bond  in  the  usual  terms,  and  at 
the  same  time  deposited  with  the  bank  the  title  deeds  of  three 
parcels  of  Crown  land,  the  property  which  is  now  in  disputa 
On  the  20th  of  July,  1874,  the  principal  and  interest  due  upon 
the  cash  account  amounted  to  723Z.  128.  lOcZ.,  and  upon  that  date 
the  debtor  executed  an  absolute  conveyance  of  the  land  in 
question  in  favour  of  the  bank.  The  indenture  is  not  a  bare 
conveyance  of  the  legal  estate,  but  embodies  the  terms  of  a 
transaction  in  pursuance  of  which  the  conveyance  was  mada 
It  narrates  that  "  it  has  been  agreed  between  the  parties  hereto 
that  the  said  William  Barton  shall  convey  to  the  said  Bank  of 
New  South  Wales  the  three  parcels  of  land  hereinafter  described 
in  manner  hereinafter  expressed,  and  that  the  said  debt  shall  be 
reduced  by  the  sum  of  four  hundred  pounds,"  and  it  is  on  the 
express  consideration  of  that  agreement  having  been  entered 
into  that  Barton  proceeds  to  sell  and  release  and  convey  to  the 
bank,  their  successors  and  assigns  at  all  times  thereafter,  the  fee 
of  the  land,  with  the  usual  covenants  for  title  and  further 
assurance. 
Present :  Lord  Watson,  Lord  Herschell,  Sir  Barnes  Peacock,  Sir  Richard  Conch. 
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Now  the  meaning  and  effect  of  that  deed,  when  taken  by        ^^90. 
itself,  do  not  admit  of  doubt.     The  bank  became  the  absolute      Bahton 

V. 

owners  of  those  three  parcels  of  land,  and  the  price  which  they    The  Bank 
undertook  to  pay  for  them  was  to  be  made  good  to  the  grantor  new  Soxjth 
of  the  deed  by  deducting  400Z.  from  th^sum  of  723Z.  odd,  which      W^^^^- 
was  then  due  by  him.     That  converted  the  land  of  which  the       PWry 
bank  were  in  a  position  to  demand  a  conveyance  in  security,  by 
virtue  of  their  equitable  right,  into  their  absolute  property,  and 
left  Mr.  Barton  a  personal  debtor  for  the  balance  of  the  debt 
over  and  above  400i. 

The  case  which  the  appellant  makes  is  that  the  parties, 
notwithstanding  the  plain  terms  of  the  indenture,  intended  to 
stand  and  did  continue  to  stand  towards  each  other  in  the 
relation  of  mortgagor  and  mortgagee,  and  that  they  remained 
in  exactly  the  same  position  as  they  would  respectively  have 
occupied  had  an  ordinary  deed  of  mortgage  been  granted  instead 
of  the  conveyance  of  the  20th  July. 

Now  undoubtedly  the  terms  of  the  conveyance  may  be  qualified 
by  collateral  evidence,  but  in  order  to  set  aside  the  arrangement 
which  the  parties  have  assented  to  by  executing  and  receiving 
the  deed,  very  cogent  evidence  is  required  in  a  case*  like  the 
present.  Where  there  is  simply  a  conveyance  and  nothing  more, 
the  terms  upon  which  the  conveyance  is  made  not  being  apparent 
from  the  deed  itself,  collateral  evidence  may  easily  be  admitted 
to  supply  the  considerations  for  which  the  parties  interchanged 
such  a  deed,  but  where  in  the  deed  itself  the  reasons  for  making 
it,  and  the  considerations  for  which  it  is  granted  are  fully  and 
clearly  expressed,  the  collateral  evidence  must  be  strong  enough 
to  overcome  the  presumption  that  the  parties  in  making  the  deed 
had  truly  set  forth  the  causes  which  led  to  its  execution. 

In  the  course  of  the  argument  some  ingenious  suggestions 
were  made  as  to  the  reasons  which  might  possibly  induce  the 
bank  to  take  for  their  security  an  absolute  conveyance  instead 
of  an  ordinary  mortgage,  but  it  is  di£Bcult  to  conceive  the  reason 
why  the  parties,  having  the  intention  to  stand  in  the  same 
relation  to  each  other  as  if  the  deed  had  been  an  ordinary 
mortgage,  should  takie  the  trouble  of  inventing  an  arrangement 
in  which  there  is  not  one  particle  of  truth  according  to  the 
N.S.W.R.,  VoL  XL,  Eq.  U 


1S90.^ theory  of  the  appellant,  and  inserting  it  in  the  deed  for  the 

Baktoct      simple  purpo.se — their  Lordships  can  conceive  no  other  object — 
The  Bank   of  hampering  theniselvea  in  carrying  it  out.     All  that  invention 

New'  Hnrrrn  ^^^  "[Uite  uimcccssar}'^  if  the  parties  meant  nothing  more  than 
V\ales,  ^\^^  equivalent  of  an  ordinary  mortgage.  The  evidence  which  is 
Prii^^  relied  upon  for  the  purpose  of  cutting  down  the  deed  and  reducing 
the  bank's  conveyance  to  the  level  of  a  redeemable  right,  consists 
T^aJsam  q£  Ronie  letters  which  passed  between  the  bank  and  the  late 
Mr.  Barton,  lietween  the  30th  of  March,  1874,  and  the  27th  of 
September,  1H76.  The  first  of  these  letters  was  from  the  bank 
to  the  deceased,  and  simply  intimates  to  him  that,  as  his 
indebtedness  in  the  books  was  still  continuing,  it  was  time  that 
he  executed  a  proper  mortgage  in  their  favour,  the  alternative 
presented  being  that  he  should  arrange  to  release  his  properties 
by  payment  of  the  debt.  On  the  9th  of  April  that  communication 
is  answered  by  the  deceased  in  terniH  which  shew  that  he 
thoroughly  understood  and  appreciated  the  difference  between 
a  mortgage  of  his  land  and  a  conveyance  of  it  in  fee>  He 
mentions  both  alternatives  in  the  letter,  and  in  the  conclusion 
of  it  he  indicates  his  preference  for  an  arrangement  under  which 
the  bank  should  take  a  conveyance  of  the  land  as  in  full  payment 
of  the  debt.  The  next  letter  relied  on  was  written  by  Mr.  Barton, 
and  was  delivered  to  the  bank  on  the  same  day  as  the  conveyance 
was  executed  and  delivered,  and  upon  the  terms  of  that  letter 
there  has  naturally  been  a  great  deal  of  comment,  because  there 
are  some  expressions  in  it  that  might  be  characterised,  if  not  as 
enigmatical,  at  all  events  as  somewhat  ambiguous.  But  the 
general  purport  and  substance  of  the  letter  is  beyond  doubt.  It 
sets  forth  that  the  bank  are  to  take  a  conveyance  in  part 
payment  of  the  debt,  and  it  also  states  that  when  they  have 
taken  a  conveyance  in  part  payment  of  the  debt,  the  writer  o! 
the  letter,  Mr.  Barton,  will  become  personally  liable  if  his  means 
improve  and  his  est*ite  is  able  to  afford  it,  for  the  whole  or  part 
of  the  difference  between  his  total  debt  and  the  value  of  the 
land  in  question. 

It  is  sufficient  to  say  that,  in  the  opinion  of  their  Lordshipa, 
those  expressions,  '*  in  part  payment  of  the  debt,"  "  whole  or  part 
of  the  difference  "  are  altogether  inconsistent  with  the  idea  that 
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the  writer  of  the  letter  supposed  for  a  moment  that  he  was        1890. 

executing  a  conveyance  which  was  to  be  a  security  for  the  whole      Babton 

debt.     The  letters  that  follow  do  not  appear  to  their  Lordships  The  Bank 

to  cast  any  further  light  on  the  matter.    Two  years  afterwards,  New^South 

in  September,  1876,  the  bank  sent*  a  note  in  general  terms,  which      Wales. 

seems  to  have  been  a  feeler  thrown  out  for  the  purpose  of       ^^'w 

ascertaining  whether  their  debtor  was  in  a  position  to  pay  the 

balance  or  not,  in  which  they  call  his  attention  to  the  fact  that    *^  ^(^on. 

he  had  paid  nothing  towards  his  indebtedness  which  might  very 

well  mean  his  liability  for  the  balance,  and  they  ask  for  a 

remittance.     But  that  Mr.  Barton,  when  he  received  the  letter, 

understood  that  he  was  not  called  upon  to  pay  the  whole  debt 

and  release  the  property,  is  made  perfectly  clear  by  his  answer 

of  the  27th  of  September,  1876.     He  reminds  the  bank  that  his 

indebtedness  was  for  the  balance  over  and  above  what  he  terms 

the  value  of  the  property,  and  that  his  only  undertaking  was  to 

pay  that  difference  if  he  was  in  a  position  to  do  so,  and  then  goes 

on  to  state  that  his  means  have  not  improved,  and  that  therefore 

they  must  not    expect    a    remittance;    and   the  bank,  being 

informed  that  such  was  the  state  of  their  debtor's  finances,  seem 

to  have  taken  no  further  steps  in  the  matter  before  his  death, 

which  did  not  occur  until  about  five  years  afterwards.     There 

really  is,  from  the  beginning  to  the  end  of  the  correspondence 

which  has  been  so  much  relied  on,  not  a  single  expression  which 

bears  out  the  idea  that  the  relation  of  the  parties  was  to  be  that 

of  mortgagor  and  mortgagee,  whilst  on  the  contrary  it  is  in 

entire   consistency,  from  the   beginning  to   the  end,  with  the 

fact  of  the  arrangement  narrated  in  the  deed  of  the  20th  July, 

1874,  having  been  the  very  arrangement  which  the  parties  had 

made,  upon  which  they  understood  that  they  were  acting,  and 

by  which  their  rights  were  governed. 

The  appellant  next  relied  upon  the  manner  in  which  the  bank 
dealt  with  this  transaction  in  their  books.  Now  the  entries  in 
the  books  do  not  appear  to  shew  more  than  this,  that  from  a 
period  shortly  after  the  date  of  that  transaction  in  July,  1874, 
the  account  was  headed  as  in  liquidation.  In  point  of  fact,  the 
account  was  in  suspense,  because  if  the  arrangement  be  taken  as 
really  having  been  made,  part  of  it  had  been  completed,  and 

U2 
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1800. 


Barton 

V.     ' 

The  Bank 

OF 


upon  that  part  no  claim  could  lie ;  and  as  to  the  other  part  the 

bank  possibly  treated  it  as  irrecoverable,  because  it  was  to  be 

irrecoverable  if  their  debtor  was  not  in  a  position  to  pay.     Then 

New  South  interest  was  calculated.     That  circumstance  does  not  appear  to 

their  Lordships  to  be  of  much  consequence,  because  although  the 

Council      interest  was  calculated  in  decimals  by  a  clerk  who  had  charge  of 

Lord  Watson  ^^®  books,  merely  for  the  purpose  of  convenience  if  it  required  to 

be  debited,  in  point  of  fact  no  interest  was  ever  debited  to  Mr. 

Barton. 

Then,  lastly,  the  heaviest  indictment  brought  against  the  bank 
upon  the  faith  of  these  books  was :  Why  was  the  payment  to 
account  not  entered  ?  Various  reasons  may  be  plausibly  suggested 
why  it  was  not  credited  to  Mr.  Barton.  Their  Lordships  do  not 
think  it  necessary  to  consider  these.  The  absence  of  explanation 
upon  the  point  is  due  to  the  party  who  complains  of  its  absence, 
because  had  it  not  been  for  an  objection  taken  by  counsel  for  the 
appellant,  an  explanation  would  have  been  given  in  some  form  or 
other.  Their  Lordships  are  not  prepared  to  entertain  an  objection 
of  that  kind  when  it  emanates  from  such  a  quarter,  and  in  their 
opinion  any  inferences  which  may  be  derivable  from  the  state  of 
the  defendant's  books,  and  the  terms  in  which  this  transaction  is 
entered  therein,  are,  taking  them  in  the  most  favourable  aspect 
for  the  appellant,  quite  insufGcient  to  overcome  the  express  and 
unequivocal  terms  of  the  indenture  of  the  20th  of  July,  1874. 

Their  Lordships  will  accordingly  humbly  advise  Her  Majesiy 
that  the  judgment  appealed  from  ought  to  be  affirmed,  and  the 
appellant  must  pay  the  costs  of  this  appeal. 
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Jn  re  UNDERWOOD'S  WILL.  1890. 

KING  V,  FROST.  July2S. 

UNDERWOOD  v.  FROST. 
PRICE  V.  FROST. 
PLOMLEY  V,  FROST. 


P.C.* 


Will,  construction  of ^" Survivors  a$id  survivor"— Specific  and  residuarff  devise^ 

Intestacy. 

A  testator  devised  to  each  of  his  five  sons  a  specified  portion  of  his  real  estate 
and  an  equal  share  in  the  residue,  and  continued : — "I  do  hereby  declare  that  in 
case  any  or  either  of  my  said  five  sons  shall  depart  this  life  without  leaving  any 
child  or  children,  him  or  them  surviving  them,  I  devise  the  share  or  shares  of  such 
son  or  sons  unto  and  equally  between  the  survivors  or  survivor  of  them  my  said 
sons  and  their  respective  heirs  as  tenants  in  conmion  in  tail.*'  The  testator  died 
in  1844.  The  eldest  son  died  without  issue  in  1890;  then  three  sons  [died,  each 
leaving  issue ;  and,  lastly,  the  youngest  son,  William,  died  without  issae. 

Held,  that  William's  share  in  the  residue  was  undisposed  of  by  the  will,  and 
that  the  realty  specifically  devised  to  him  was  caught  by  the  residuary  devise, 
and  was  therefore  al6o  undisposed  of  by  the  will. 

Appeal  from  the  decision  of  the  Frimary  Judge,  reported  9 
N.S.W.  L.R.  Eq.  135.  James  Underwood  died  in  1844,  leaving 
five  sons,  to  each  of  whom  he  gave  a  specified  share  of  real  estate 
and  an  equal  share  in  the  residue ;  each  son  took  a  life  estate 
with  remainder  to  his  children  if  more  than  one  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them.  Then 
came  the  following  clause : — "  I  do  hereby  declare  that  in  case 
any  or  either  of  my  said  five  sons  shall  depart  this  life  without 
leaving  any  child  or  children  him  surviving,  then  I  devise  the 
share  or  shares  of  such  son  or  sons  unto  and  equally  between  the 
survivors  and  survivor  of  them  my  said  sons  and  their  respective 
heirs  as  tenants  in  common  in  tail."  There  was  no  gift  over  in 
case  of  all  the  sons  dying  without  issue.  The  eldest  son,  Joseph, 
died  in  1850  without  issue  ;  then  three  sons  died  each  with  issue ; 
and,  lastly,  the  youngest  son,  William,  died  without  issue.  The 
question  for  the  decision  of  their  Lordships  was  what  became 
of  the  property  devised  to  William. 

*  Present :  Lord  Watson,  Lord  MacNaghten,  Sir  Barnes  Peacock, 
Sir  Richard  Couch. 
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^^^'  Sir  Horace  Davey,  Q.O.,  Rigby,  Q.O.,  Haldane,  Q.C.,  for  the 

Underwood's  appellants  in  King  v.  iPros^ ;  Crackanthorpe,  Q.C.,  Tf  armirii^ton, 

Will.       Q.C.,  BudkLey,  Q.C.,  /n^rfe  Joyce,  Swinfen  Eady,  and  ^V6,  for  the 

Privy       other  appellants. 
Council. 

GozenS'Hardy,  Q.C.,  and  FarweU,  for  the  respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  MacNaghten.  James  Underwood,  who  died  in  1844, 
left  five  sons,  all  named  in  his  will.  To  each  he  gave  a  specified 
portion  of  his  real  estate,  and  an  equal '  share  of  the  residue. 
The  efiect  of  the  will  was  that  each  son  took  for  life  with 
remainder  to  his  children,  if  more  than  one,  as  tenants  in  common 
in  tail,  with  cross  remainders  between  them.  Then  comes  this 
clause,  which  was  referred  to  in  the  argument  for  the  sake  of 
convenience  as  "  the  accruer  clause  "  : — 

"  I  do  hereby  declare  that  in  any  case  any  or  either  of  my  said 
five  sons  shall  depart  this  life  without  leaving  any  child  or 
children  him  or  them  surviving,  then  I  devise  the  share  or  shares 
of  such  son  or  sons  unto  and  equally  between  the  survivors  and 
survivor  of  them  my  said  sons  and  their  respective  heirs  as 
tenants  in  common  in  tail." 

There  is  no  gift  over  in  the  event  of  all  the  sons  dying  without 
issue :  nor  is  there  any  expression  of  an  intention  on  the  part  of 
the  testator  to  keep  the  property  settled  in  the  lines  of  descent 
through  his  sons,  except  so  far  as  such  an  intention  may  be 
gathered  from  the  limitations  already  stated,  or  found  in  the 
circumstance  that  the  whole  of  the  testator's  real  estate  was 
divided  among  his  five  sons  with  the  exception  of  a  gift  to  a 
grandson,  the  son  of  a  daughter. 

Joseph,  the  eldest  son,  died  in  the  year  1850,  without  issue, 
leaving  his  four  brothers  surviving.  Then  three  of  the  sons  died 
each  leaving  children.  At  the  last  William,  the  youngest  son, 
died  in  1885  without  issue.  As  Joseph  and  William  both  died 
without  issue,  no  question  arises  as  to  the  meaning  of  the  words 
"  child  or  children  "  in  the  accruer  clause. 

The  question  is,  what  has  become  of  the  property  devised  to 
William  ?    The   Chief  Judge  va  Equity  decided  that  in  the 


MacNctghien, 


VOL.  XL]  CASES  IN  EQUITY.  315 

events  which  had  happened,  William's  share  was  not  disposed  of       ^0^- 
by  the  accruer  clause,  and  that  there  was  an  intestacy  as  to  the  ,-    ^**  ^     , 
whole  of  that  share.  *  Will, 

The  principal  contention  before  his  Honour  seems  to  have  been  p^^ 
the  old  and  familiar  contention  that  the  words  "  survivors  and  OouneiL 
survivor  "  ought  to  be  read  as  "  others  or  other."  *  Lord 

Before  their  Lordships  that  construction,  pure  and  simple,  was 
not  advocated  by  any  of  the  parties  to  these  appeals. 

Two  alternative  constructions  were  put  forward.  In  the  first 
place  it  was  contended  by  the  principal  appellant  that  the  word 
"  survivor "  meant  longest  liver,  and  that  William,  the  longest 
liver  of  the  five  brothers,  dying  without  issue  took  as  tenant  in 
tail  the  share  which  had  been  given  to  him  for  life  with 
remainder  to  his  children  in  tail,  and  took  it  on  his  own  death  as 
survivor.  That  construction  has  the  merit  or  disadvantage  of 
being  ingenious  and  comparatively  novel.  The  old  reports  are 
full  of  cases  on  the  meaning  of  the  words  "  survivors  or  survivor," 
but  this  particular  construction  does  not  seem  to  have  been 
discovered  until  the  year  1876,  when  it  was  adopted  by  Jeasd, 
M.R,  in  Maden  v.  Taylor  (1).  It  was  said  that  the  introductory 
words  of  the  accruer  clause  are  applicable  to  the  case  of  the  death 
of  the  last  brother  as  well  as  to  the  deaths  of  those  who  pre- 
deceased him.  That  is  perfectly  true  if  you  stop  there.  But  if 
the  whole  sentence  is  read  together  it  is  apparent  that  the  intro- 
ductory words  must  be  qualified  by  limiting  them  to  the  case  of 
the  death  of  a  son  leaving  one  or  more  of  his  brothers  surviving, 
or  else  if  the  introductory  words  apply  to  every  case  that  there 
is  no  one  to  take  on  the  occasion  of  the  death  of  the  last  survivor 
of  the  five  sons  without  issue. 

Then  it  was  argued  on  behalf  of  the  other  appellants  that  the 
survivorship  indicated  in  the  accruer  clause  was  either  actual 
survivorship  or  survivorship  in  the  person  of  descendants,  and 
that  the  words  "survivors  and  survivor"  were  to  be  read  as 
"others  or  other"  qualified  by  the  condition  of  real  or  meta- 
phorical survivorship.  That  construction  may  sometimes  be 
required  to  give  effect  to  a  testator's  intention,  but  unless  it  is 
required  by  a  clear  indication  of  a  scheme  of  settlement  found  in 

(1)  45  L.  J.  Ch.  569. 
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ISW-        the  will,  it  is  open  to  the  objection  of  being  at  once  forced  and 

In  re        fanciful. 

Will.  Unquestionably  there  are  caseS  in  which  the  Court  in  construing 

Privy       *^®  words  "  survivors  or  survivor  "  has  departed  from  the  ordinary 
CouncU.      g^jjj  natural  meaning  of  those  words  in  order  to  carry  out  an 

Lord  intention  apparent  on  the  face  of  the  will  which  would  otherwise 
'  remain  unfulfilled.  In  the  present  case,  however,  there  is  no 
ground  for  departing  from  the  obvious  ordinary  and  natural 
meaning  of  the  word  survivor.  It  would.be  diflScult  to  imagine 
a  case  more  free  from  every  circumstance  which  could  justify 
such  a  depaj^ure.  The  survivorship  indicated  in  the  accruer 
clause  must  be  survivorship  with  reference  to  the  person  on 
whose  death  the  share  is  to  go  over.  The  obvious  meaning  of 
the  word  "  survivors  and  survivor  "  in  that  clause  is — such  of  the 
sons  as  may  be  living  at  the  time  of  the  death  on  which  the 
disposition  of  the  property  is  altered. 

Their  Lordships  therefore  agree  with  his  Honour  that 
William's  share  was  not  disposed  of  by  the  accruer  clausa  So 
far  all  the  appeals  fail. 

There  is,  however,  a  point  to  which  his  Honour's  attention  does 
not  seem  to  have  been  directed. 

William's  share  consisted  both  of  specifically  devised  real  estate 
and  of  a  share  of  the  residue.  So  far  as  it  consisted  of  residue 
there  is  an  intestacy  immediately.  But  as  regards  the  speci- 
fically devised  property,  the  remainder  or  reversion  expectant 
on  William's  death  without  issue  was  caught  by  the  residuary 
devise  and  passed  under  it. 

In  this  respect  the  order  must  be  varied. 
There  must  be  a  declaration  that,  on  the  death  of  William 
without  issue,  so  much  of  his  share  as  consisted  of  the  testator's 
residuary  real  estate  was  undisposed  of  by  the  will,  but  that  so 
much  thereof  as  consisted  of  specifically  devised  real  estate  passed 
by  the  residuary  devise  and  stood  limited  upon  trust  for  the  five 
sons  of  the  testator  as  tenants  in  common  for  life  with  remainders 
over  as  in  the  will  mentioned,  and  that  by  reason  of  the  death  of 
Joseph  Underwood  without  issue  his  one-fifth  share  therein 
devolved  upon  his  four  brothers  who  survived  him  as  tenants  in 
common  in  tail,  and  that  in  the  events  which  happened  William's 
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one-fifth  share  having  already  passed  as  residue  was  undisposed  of       1890. 

by  the  will.  „    ^^^    , 

Underwood  8 
It  must  be  referred  back  to  the  Master  in  Equity  to  complete       Wilu 

the  inquiry  directed  by  the  order  of  the  19th  February,  1886,  on       p^^ 

the  footing  of  this  declaration.  CauncU. 

In  other  respects  the  order  under  appeal  will  stand.  ^^  IW^ 

Their  Lordships  will  humbly  advise  Her  Majesty  accordingly. 

Their  Lordships  understand  that,  subject  to  their  sanction,  the 
parties  have  arranged  that  the  costs  of  these  appeals  shall  be 
borne  in  the  same  manner  as  the  costs  have  been  borne  in  the 
Court  below. 

Their  Lordships  will  make  an  order  to  that  effect. 


McbcNaghten, 


GODFREY  V.  POOLE  and  Anothkb.  1888. 


VdufUary  conveyance  irrevocable— Subsequent  purchaser  for  value — 13  Eliz.  c  5 —    *''***•  ^»  ^' 
27  EUz,  c.  4— District  Courts  Act,  1858,  ss.  78,  79.  ^^^<^^  17. 


A  debtor  conveyed  all  his  real  estate  upon  trust  to  sell  and  pay  off  his  debts, 
and  as  to  any  ultimate  sm-plus  to  pay  the  same  to  trustees  to  be  held  by  them  in 
trust  for  the  separate  use  of  his  wife  for  life,  and  after  her  decease  in  trtist  for 
their  children  in  equal  shares  as  tenants  in  common. 

Held,  in  a  suit  by  a  subsequent  purchaser  for  value  (at  a  sale  in  execution)  of 
the  grantor's  interest  in  some  lands  comprised  in  the  conveyance  : — 

(1.)  That  the  deed  of  conveyance  was  not  revocable,  there  being  an  ultimate 
trust  for  the  benefit  of  the  wife  and  children. 

(2.)  That  it  was  not  void  as  intended  to  delay  or  defeat  creditors. 

(3. )  That  not  being  fraudulent  in  fact  it  was  not  fraudulent  in  law  and  void 
against  creditors  under  27  Eliz.  c.  4,  no  intention  to  delay  or  defeat  creditors 
being  shewn. 

(4.)  That  it  was  not  void  under  27  Eliz.  c.  4  as  against  a  purchaser  for  value 
under  the  District  Courts  Act  of  1858,  ss.  78  and  79.  The  subsequent  sale  for 
value  not  being  by  the  voluntary  grantor,  no  presumption  arose  that  the  prior 
grant  was  fraudulent. 

Appeal  from  a  decision  of  the  Supreme  Court,  reported  5 
N.S,W.  L.R.  Eq.  1. 

Kendm  Digby  for  the  appellant. 

*  Present :  Lord  Watson,  Lord  Hobhouse,  Lord  MacNaghten,  Sir  Barnes 
Peacock,  Sir  Richard  Couch. 
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Cozens  Hardy,  Q.C.,  and  Ingp&a^  for  the  rsspondents,  were  not 
called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sm  Barnes  Peacock.  This  is  an  appeal  from  a  decree  of  the 
Supreme  Court  of  New  South  Wales,  by  which  an  appeal  from 
a  decree  of  Mr.  Justice  Faucett,  the  acting  Primary  Judge  in 
Equity,  in  a  suit  in  which  the  present  appellant  was  the  plaintiff, 
was  dismissed  with  costs. 

The  facts  of  the  case,  as  found  by  Mr.  Justice  Fav>cett,  are 
clearly  stated  in  the  reasons  of  the  learned  Chief  Justice, 

It  is  sufficient  to  state  here  that  Francis  Mooney,  having 
obtained  in  1856  three  lots  of  land  in  the  colony  by  grants  from 
the  Crown,  mortgaged  them  in  1863  to  Adolphus  William  Young, 
to  secure  the  sum  of  350i.,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum.  By  the  terms  of  the  mortgage  the  mortgagee 
had  an  absolute  power  of  sale  in  case  of  default  In  the  year 
1864,  Mooney,  being  largely  indebted  to  his  master,  Mr.  Lithgow, 
was  induced,  under  pressure  of  Mr.  W.  W.  Billyard,  the  solicitor 
of  Lithgow,  to  execute  a  deed  of  the  30th  September  of  that  year, 
by  which  he  conveyed  to  the  said  W,  W.  Billyard  and  one 
William  McMillan  all  his  real  estate  upon  trust  to  sell  the  same, 
and  to  pay  off  his  mortgage  and  other  debts,  and  as  to  the 
ultimate  surplus  of  the  said  trust  moneys  and  premises,  after 
satisfaction  of  the  said  mortgage  and  other  debts,  in  trust  to  pay 
over  the  same  unto  trustees  to  be  named  by  Ellen  Mooney,  the 
wife  of  the  said  Francis  Mooney,  to  be  held  by  them  in  trust  for 
the  sole,  separate,  and  unalienable  use  of  the  said  Ellen  Mooney 
for  life,  free  from  the  debts,  control,  interference,  or  engagements 
of  the  said  Francis  Mooney,  and  after  her  decease  in  trust  for  the 
children  of  the  said  Francis  Mooney  and  Ellen,  his  wife,  in  equal 
shares  and  proportions,  as  tenants  in  common.  This  deed  was 
duly  registered. 

Very  shortly  after  the  execution  of  the  deed  the  trustees, 
Billyard  and  McMillan,  paid  off  Young's  mortgage,  and  an 
acknowledgment  bearing  date  the  20th  of  October,  1864,  was 
endorsed  by  Young  on  the  mortgage  deed.    So  far  as  appears  by 
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the  evidence  in  the  suit,  all  Mooney's  creditors  were  paid,  except  _ 
Mr.  George  Chisholm  and  Henry  Rolfe,  whose  claims  were,  it 
seems,  not  known  to  the  trustees  at  the  time  when  they  were 
dealing  with  Mooney's  assets.  In  point  of  fact,  the  debt  to  Rolfe 
was  not  wholly  due  at  the  time  of  the  execution  of  the  deed  of 
trust,  that  debt,  amounting  to  the  sum  of  only  ISl,  Os.  3d.,  having 
accrued  between  the  14th  of  March  and  the  7th  of  October,  1864. 
These  two  creditors  each  sued  Mooney  in  the  District  Court,  and 
recovered  judgments  against  him — the  one  for  511.  68.  3d,  and 
the  other  for  18i.  Os.  3cZ.  Chisholm's  judgment  was  obtained  on 
the  6th  and  Rolfes  on  the  7th  March,  1865.  Execution  was 
issued  on  Rolf e's  judgment  for  debt  and  costs,  2Sl.  6«.  2ci.,  and,  on 
the  Ist  of  April,  1865,  the  Registrar  of  the  District  Court  sold 
Mooney's  interest  in  the  said  three  pieces  of  land  to  Godfrey,  the 
plaintiflF,  for  the  sum  of  18i.  108.,  being  lOl.  68.  2d.  less  than  the 
amount  of  the  execution.  On  the  25th  April,  1865,  the  Registrar 
executed  a  conveyance  of  Mooney's  interest  in  the  three  plots  of 
land  to  the  plaintiff,  who,  on  the  19th  of  September,  1865, 
obtained,  in  consideration  of  the  sum  of  21.  108.,  an  assignment  of 
Rolf  e's  judgment  debt  to  himself. 

The  three  plots  of  land  were,  at  that  time,  mere  bush  land,  and 
the  plaintiff  never  obtained  actual  possession  thereof. 

On  the  2nd  October,  1882  (seventeen  years  after  his  purchase), 
the  plaintiff  filed  his  statement  of  claim,  in  which  he  alleged  that 
Mooney  was,  on  the  date  of  the  indenture  of  the  30th  September, 
18G4,  indebted  to  various  creditors,  and  particularly  to  Rolfe  and 
Chisholm;  and  that  the  said  indenture  was  without  valuable 
consideration,  and  was  a  fraud  upon  his  creditors,  and  was  also 
void  as  against  the  plaintiff  as  a  subsequent  purchaser  for  value. 
He  charged  that  the  legal  estate  did  not  pass  by  this  indenture  to 
Billyard  and  McMillan ;  and  further,  that,  on  the  registration  of 
the  conveyance  to  him  from  the  Registrar  of  the  District  Court, 
the  indenture  of  the  30th  September,  1864,  became  by  virtue  of 
the  Act  27  Eliz.  cap.  4,  and  by  virtue  of  the  operations  of  the 
78th  and  79th  sections  of  the  Diatt^t  Courts  Act  of  1858,  as 
against  him.  the  plaintiff,  void  and  of  no  effect,  and  that  the  legal 
and  equitable  estate  in  the  land  passed  to  him  as  a  bond  fide 
purchaser  for  value.     He  further  charged  that  that  indenture 
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was,  by  virtue  of  the  Act  13  Eliz.,  cap.  5,  void  as  against  him  as 
assignee  of  Bolfe's  judgment,  and  also  as  against  Mooney's 
creditors.  He  asked  for  a  declaration  to  the  effect  that  the 
defendants  should  be  declared  trustees  for  him,  that  they  should 
be  directed  to  convey  to  him,  and  that  they  should  be  restrained 
from  interfering  with  the  lands  comprised  in  the  said  indenture. 

It  is  unnecessary  for  the  purpose  of  this  case  to  -state  the 
manner  in  which  the  defendants  derived  their  title.  It  is  fully 
set  out  in  the  reasons  given  for  the  judgment  of  the  Supreme 
Court,  by  which  it  is  shewn,  as  stated  by  the  Chief  Justice,  that 
they  derived  their  title  under  the  trust  deed  through  a  conveyance 
dated  17th  of  May,  1872,  executed  by  the  trustees  and  by  Mooney 
and  his  wife  to  Jacob  Marks. 

His  Honour  the  acting  Primary  Judge  dismissed  the  plaintiff's 
claim,  with  costs,  and  on  appeal  the  Full  Court  sustained  that 
decision,  and  dismissed  the  appeal,  with  costs. 

The  question  now  is  whether  the  sale  of  Mooney's  interest  in 
the  land  under  the  execution  on  Rolfe's  judgment,  the  conveyance 
executed  by  the  Registrar  on  the  25th  April,  1865,  and  the 
assignment  of  Rolf  e's  judgment  to  the  plaintiff,  vested  in  him  any 
title  to  the  land  or  the  right,  either  as  a  creditor  of  Rolfe  or  as  a 
purchaser  for  value,  to  treat  the  trust  deed  of  the  30th  of 
September,  1864,  as  fraudulent  and  void. 

It  was  contended  by  the  plaintiff's  counsel,  on  the  authority  of 
Wahvyn  v.  Goutts  (1),  and  Oarrard  v.  Lord  Lauderdale  {2\  that 
Mooney's  conveyance  to  Billyard  and  McMillan,  in  trust  for  his 
creditors,  was  a  revocable  instrument,  which  passed  nothing  to 
the  trustees,  but  left  Mooney  the  same  interest  in,  and  control 
over,  his  property  as  though  he  had  never  executed  it,  inasmuch 
as  it  had  never  been  executed  or  assented  to  by  the  creditors  nor 
even  communicated  to  them. 

There  is  a  great  distinction,  however,  between  those  cases  and 
the  present,  in  which  there  was  an  ultimate  trust  for  the  benefit 
of  the  wife  and  children  which  was  binding  upon  the  debtor  and 
rendered  the  deed  irrevocable  by  him. 

It  was  further  contended  on  behalf  of  the  appellant  that,  even 
if  the  trust  deed  was  not  revocable  by  Mooney  himself,  it  was 
void  as  against  his  creditors. 

(1)  3  Sim.  14.  (2)  2  Ruas.  &  My.  451. 
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There  is  no  principle,  nor  is  there,  so  far  as  their  Lordships  _ 
know,  any  decision,  which  supports  the  position  that  a  deed 
which  contemplates  the  full  payment  of  all  creditors  as  its  primary 
object  can  be  held  void  as  intended  to  defeat  or  delay  creditors. 

It  was  found  by  both  the  Lower  Courts  that  the  deed  was  not 
fraudulent  in  fact,  and  their  Lordships  are  not  prepared  to  hold 
that  that  finding  was  erroneous,  or  that  the  trust  for  the  wife 
and  children  was  merely  colourable  and  collusive. 

Indeed,  after  the  concurrent  findings  of  the  Lower  Courts,  the 
objection  that  the  deed  was  fraudulent  in  fact  was  not  insisted 
upon  at  the  bar. 

Still  it  was  contended,  that,  the  deed  being  voluntary  so  far  as 
it  related  to  the  trust  in  favour  of  the  wife  and  children,  it  was 
fraudulent  in  law  and  void  as  against  creditors,  under  the  13 
£liz.  cap.  5. 

It  is  unnecessary  to  refer  to  the  numerous  cases  to  which  their ' 
Lordships'  attention  was  called  by  the  learned  counsel  in  his 
ai'gument  for  the  appellants.  It  may,  however,  be  stated,  as 
regards  the  statute  13  Eliz.  cap.  6,  that  the  rule  was  correctly 
laid  down  by  the  late  Vice-Chancellor  Kinderaley  in  the  case  of 
Thompson  v.  Webster  (3),  in  which  he  says : — 

"  The  principle  now  established  is  this : — The  language  of  the 
Act  being,  that  any  conveyance  of  property  is  void  against 
creditors  if  it  is  made  with  intent  to  defeat,  hinder,  or  delay 
creditors,  the  Court  is  to  decide  in  each  particular  case  whether, 
on  all  the  circumstances,  it  can  come  to  the  conclusion  that  the 
vniention  of  the  settlor,  in  making  the  settlement,  was  to  defeat, 
hinder,  or  delay  his  creditors." 

The  only  remaining  question  is  whether  the  deed  was  void 
under  the  27  Eliz.  cap.  4,  as  against  the  plaintiff  as  a  purchaser 
for  valua  This  depends  upon  the  proper  construction  of  that 
Act,  coupled  with  the  New  South  Wales  District  Courts  Act, 
1868,  sections  78  and  79.     They  are  as  follow : — 

"  Section  78.  It  shall  be  lawful  for  the  Registrar  of  every  such 
Court  by  himself  or  his  deputies  &c.  to  receive  and  take  under 
any  writ  of-  execution  whereby  he  is  directed  to  levy  any  sum  of 
money  and  to  cause  to  be  sold  all  and  singular  the  lands  tenements 

(3)  4  Drowry  632. 
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.  and  hereditaments  of  or  to  which  the  person  named  in  the  said 
writ  is  or  may  be  seized  or  entitled  or  which  he  can  either  at  law 
or  in  equity  assign  or  dispose  of. 

"  Section  79.  In  case  of  any  sale  by  the  said  Registrar  by 
himself  or  his  deputy  of  the  right  title  and  interest  of  any 
person  of  to  or  in  any  lands  or  hereditaments  the  said  Registrar 
is  hereby  required  to  execute  a  proper  deed  of  bargain  and  sale 
thereof  to  the  purchaser  which  deed  of  bargain  and  sale  shall 
operate  and  be  effectual  as  a  conveyance  of  the  estate  right  title 
and  interest  of  such  person  ;  provided  nevertheless  that  no  such 
deed  of  bargain  and  sale  shall  so  operate  and  be  effectual  as  afore- 
said until  the  same  shall  have  been  duly  registered  in  the  proper 
oflBice  for  the  registration  of  deeds  and  be  in  the  index  book 
thereof  in  the  name  of  the  person 'whose,  interest  in  such  land  and 
herditaments  is  intended  to  be  thereby  conveyed." 

Assuming  that,  as  regards  the  trust  for  the  wife  and  children, 
the  conveyance  was  volimtary  in  the  sense  of  its  having  been 
made  without  any  valuable  consideration,  it  is  clear  that  Mooney 
after  he  had  executed  the  deed,  which  he  could  not  revoke,  was 
not  seized  or  entitled  to  the  lands  comprised  in  the  deed  within 
the  meaning  of  section  78,  nor  had  he  any  right,  title,  or  interest 
therein  which  the  Registrar  could  convey  within  the  meaning  of 
section  79. 

It  was  contended  that  if  Mooney  had  sold  the  land  to  a 
purchaser  for  value  the  deed  of  the  30th  of  September,  1864,  being 
voluntary,  the  trust  for  the  wife  and  children  would  have  been 
void  as  against  such  purchaser  by  reason  of  the  27  Eliz.  cap.  4. 
There  being  no  fraud  in  fact,  the  trust  deed  when  executed 
though  voluntary  was  not  of  itself  fraudulent  in  law.  A  subse- 
quent sale  to  a  purchaser  for  valuable  consideration  by  the  settlor 
would  have  raised  a  legal  presumption  of  fraud  in  regard  to  the 
prior  voluntary  trust  deed,  which  could  not  have  been  rebutted : 
Clarke  v.  Wright  (4).  The  same  presumption,  however,  would 
not  arise  from  a  subsequent  sale  to  a  purchaser  for  value  by  any 
other  person  than  the  settlor.  The  principle  is  clearly  explained 
in  Doe  dew,.  Newman  v.  Rushanfi  (5).    It  is  there  laid  down  that — 

"  The  principle  on  which  voluntary  conveyances  have  been 
held  uniformly  to  be  fraudulent  and  void  as  against  subsequent 
(4)  6  H.  &  N.  876.  (5)  17  Q.B.  724. 
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purchasers  appears  to  be,  that,  by  selling  the  property  for  a 
valuable  consideration,  the  seller  so  entirely  repudiates  the  former 
voluntary  conveyance,  and  shews  his  intention  to  sell,  as  that  it 
shall  be  taken  conclusively,  against  him  and  the  person  to  whom 
he  conveyed,  that  such  intention  existed  when  he  made  the  con- 
veyance, and  that  it  was  made  in  order  to  defeat  the  purchaser. 
Such  deeds  have  been  held  fraudulent  and  void  as  against  such 
purchasers,  even  when  they  have  had  notice  of  them :  Doe  dem, 
Offley  V.  Manning  (6).  Where  the  same  person  executes  the 
voluntary  conveyance  and  afterwards  sells  and  conveys  the 
property,  the  application  of  the  principle  is  obvious  and  easy. 
But  where  the  seller  is  a  different  person  from  him  who  executed 
the  voluntary  conveyance  it  is  otherwise,  for  the  acts  of  one  man 
cannot  shew  the  mind  and  intention  of  another."  , 

Where  there  is  no  fraud  in  fact,  two  acts  by  the  same  person 
are  necessary  to  render  a  voluntary  conveyance  fraudulent  under 
the  27  Eliz.  cap.  4,  viz.,  a  voluntary  conveyance  by  the  grantor, 
and  a  subsequent  sale  by  him  to  a  purchaser  for  valuable  con- 
sideration. 

It  was  laid  down  in  the  House  of  Lords  in  Dolphin  v.  Aylward 
(7)  that  a  creditor  cannot  seize  under  an  execution  any  interest 
in  an  estate  which  is  vested  in  another  person  by  a  voluntary 
conveyance  executed  by  his  judgment  debtor,  merely  upon  the 
ground  that  the  settlement  was  voluntary. 

In  this  case  Mooney  reserved  no  interest  to  himself  by  the 
trust  deed,  he  consequently  had  no  interest  which  could  be  seized 
under  the  execution  against  him,  and  if  there  was  nothing  that 
could  be  seized  there  was  nothing  which  the  Registrar  could 
convey.  Mooney  might  possibly  have  had  the  power  by  com- 
mitting a  dishonest  act  and  selling  to  a  purchaser  for  value  to 
raise  a  legal  unrebuttable  presumption  that  the  voluntary 
conveyance  in  favour  of  his  wife  and  children  was  fraudulent  as 
against  the  purchaser,  but  no  one  else  had  the  power  of  raising 
such  a  presumption,  nor  was  it  an  estate,  right,  title,  or  interest 
within  the  meaning  of  section  78  of  the  Disti'ict  Courts  Act,  or 
one  which  the  Registrar  could  sell  or  convey  under  section  79  of 
the  Act. 

(6)  9  East  59.  (7}  4  L.R.E.  &  LApp.  500. 
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For  the  above  reasons,  their  Lordships  are  of  opinion  that  the 
plaintiflTs  claim  was  properly  dismissed  by  the  Primary  Jtidge 
in  Equity,  and  they  will  humbly  advise  Her  Majesty  to  dismiss 
the  appeal  and  to  affirm  the  decree  of  the  Supreme  Court.  The 
appellant  must  pay  the  costs  of  this  appeal. 


1890. 


Dec.  15. 
C.J.  Eq. 


In  re  REDMAN'S  SETTLED  ESTATE. 

Settled  Estaies  Act  (50   Vic,  No.  20)— PetUion  for  sale   6y  tenant  for  lire— 
Opposition  by  remaindermen. 

The  tenant  for  life,  widow  of  the  settlor,  presented  a  petition  for  leave  to  sell, 
which  was  opposed  by  the  great  majority  of  the  remaindermen.  The  reason  for 
the  sale  alleged  in  the  petition  was  that  the  settled  land  did  not  yield  a  retam 
proportionate  to  its  selling  value ;  the  tenant  for  life  was  well  provided  for  from 
other  sources.  Held,  the  petition  should  be  dismissed.  Ex  parte  Bellamy  {anU^ 
p.  187)  distinguished. 

By  his  will  dated  25th  April,  1860,  William  Redman  devised 
certain  lands  to  trustees  upon  trust  to  permit  his  wife  to  enjoy 
the  same  free  from  the  debts  or  control  of  any  future  husband, 
and  for  her  sole  use  without  the  power  of  disposition,  except  by 
seven  years'  lease  or  any  less  period,  for  her  natural  life,  and  after 
that  estate  to  his  brother,  Robert  Redman,  and  his  heirs  for  ever. 
A  codicil,  executed  the  20th  day  of  September,  1862,  contained 
the  following  provision,  "At  the  death  of  my  said  wife  all 
property  real  taken  under  this  or  any  former  will  to  be  devised 
by  her  in  any  way  she  pleases  to  all  or  any  one  or  more  of  my 
brothers  and  sisters  she  may  think  proper,  or  on  their  death  to 
any  of  their  children."  William  Redman  died  on  September 
16th,  1882,  and  this  was  a  petition  by  his  widow,  now  Mra 
Falstedt,  by  her  next  friend,  for  leave  to  sell  the  lands 
referred  to.  The  brothers  and  sisters  of  the  testator  were  dead, 
but  had  left  issue  as  follows — Edward  Redman,  Laura  Moylan 
and  Alice  Redman,  children  of  Robert  Redman ;  Fanny  Yeomans, 
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John  Redman,  Mary  Redman,  Adelaide  Saville,  Joseph  Redman,  ^^^' 
Henry  Redman  and  Isabella  Haege,  children  of  Joseph  Redman,  ^  ^^  ^^  , 
brother  of  the  testator ;  and  George  Yamton,  G.  U.  Yarnton,  Mrs.  Settled 
Ranclaud,  Mrs.  Hynard,  Mrs.  Williams,  M.  L.  Yarnton,  G.  Yarnton, 
Mrs.  Clifton,  Charles  Yarnton  and  B.  O.  Yarnton,  children  of  Mrs. 
Yarnton,  a  sister  of  the  testator.  The  petition  stated  that  the 
lands  were  at  present  producing  no  rental,  and  that  rental  could 
only  be  obtained  by  erecting  suitable  buildings  on  the  land,  the 
buildings  at  present  erected  being  of  little  or  no  value.  The 
trustees  of  the  will  of  William  Redman  consented  to  and  con- 
curred in  the  petition,  but  the  majority  of  the  remaindermen 
were  oppased  to  a  sale,  though  it  was  stated  that  two  of  them 
had  no  objection  to  it.  The  value  of  the  land  was  estimated  at 
about  43,000i.,  and  the  remaindermen  based  their  opposition  on 
the  ground  that  the  value  was  likely  to  increase,  though  affidavits 
were  filed  in  support  of  the  petition  to  the  effect  that  such  was 
not  likely  to  be  the  case. 

Knox,  for  the  petitioner. 

Lingen,  for  the  trustees  of  the  will. 

Walker,  Tarleton,  and  Rich,  for  different  respondents. 

The  following  cases  were  referred  to  : — Salushury  v.  Denton  (1), 
Walsh  V.  Wallinger  (2),  Kennedy  v.  Kingston  (3),  Ex  parte 
Bellamy  (4). 

Owen,  J.  It  is  not  necessary  for  me  on  this  application  to 
give  a  definite  opinion  on  the  construction  of  the  coilicil,  but  I 
must  consider  the  possible  interpretations  which  may  be  put  upon 
it  in  order  to  ascertain  whether  the  proper  parties  are  before  the 
Court.  The  codicil  is  very  peculiarly  worded.  The  will  left  this 
property  to  the  petitioner  for  life  with  remainder  to  Robert 
Redman  and  his  heirs,  and  the  codicil  provides  that  at  the  death 
of  the  petitioner  "all  property  real  taken  under  this  or  any 
former  will  to  be  devised  by  her  in  any  way  she  pleases  to  all  or 
any  one  or  more  of  my  brothers  and  sisters  she  may  think  proper, 
or  on  their  death  to  any  of  their  children."    Now  it  may  be  that 

(1)  3  K.  &  J.  638.  (3)  2  J.  &  W.  431. 

(2)  2  Rubs.  &;  My.  78.  (4)  Ante,  p.  187. 
N.S.W.R.,  Vol.  XI.,  Eq.                         V 
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^^^'  there  is  an  intention  on  the  part  of  the  testator,  in  the  event  of 
Inre  ^  the  petitioner  dying  without  exercising  this  power,  to  benefit  the 
Settled  class  of  his  brothers  and  sisters  and  their  children,  and  on  the 
other  hand  it  may  be  that  in  the  event  of  her  not  exercising  the 
C.J.Eq.  power  there  would  be  an  intestacy,  in  which  case  the  property 
would  vest  beneficially  in  the  brothers  and  sisters  and  their 
children  as  next  of  kin  of  the  testator.  All  the  parties  interested 
are  therefore  represented  before  me,  whatever  construction  may 
be  put  upon  the  codicil.  Without  in  the  least  degree  impeaching 
the  decision  of  Manning^  J.,  in  Ex  parte  BeUamy,  which  in  my 
opinion  was  a  correct  decision  upon  the  facts  of  the  case,  I  do  not 
think  that  it  in  any  way  applies  to  the  case  now  before  me,  the 
circumstances  of  which  are  widely  different.  In  Ex  parte  Bellamy 
the  tenant  for  life  had  two  families ;  the  first  were  grown  up  and 
able  to  provide  for  themselves,  but  the  second  were  very  young  and 
required  to  be  maintained  and  educated  by  their  father,  the 
tenant  for  life,  and  his  Honour,  upon  a  consideration  of  all.  the 
facts  of  the  case,  considered  that  the  tenant  for  life,  who  was  a 
poor  man  receiving  a  very  small  income  from  the  settled  estate, 
was  entitled  to  have  it  sold  for  the  purpose  of  supporting  and 
educating  his  young  family,  although  the  application  was  opposed 
by  the  elder  children.  In  this  case  the  only  person  to  be 
considered  is  the  tenant  for  life.  She  is  amply  provided  for  from 
other  sources,  and  the  question  is  simply  between  her  and  the 
remaindermen.  I  think  the  Court  ought  to  act  very  cautiously 
indeed  in  directing  a  sale  which  is  opposed  by  those  who  have 
a  large  interest  in  the  property.  I  do  not  think  that  the  Act  was 
intended  to  give  the  Court  power  to  direct  a  sale  whenever  the 
Court  should  deem  it  expedient,  but  it  is  bound  to  take  into 
consideration  the  wishes  of  the  persons  interested.  Under  section 
24  the  Court  has  jurisdiction  to  direct  a  sale  notwithstanding  that 
the  concurrence  or  consent  of  persons  beneficially  interested  has 
been  refused,  but  that  section  also  provides  that  the  Court  in 
considering  the  application  shall  have  regard  to  the  number  of 
persons  who  concur  in  or  consent  to  the  application,  and  who 
dissent  therefrom  or  who  submit  their  rights  to  the  Court  and  to 
their  respective  estates  or  interests,  and  in  this  case,  though  one 
or  two  of  the  remaindermen  are  said  not  to  object  to  the  sale,  the 


vast  majority  oi  them  actively  oppose  it,  and  1  do  not  think  the 
Court  can  ignore  their  opposition.  In  the  case  of  Taylor  v. 
Taylor  (5),  referred  to  by  Manning,  J.,  in  Ex  parte  BeUamy, 
Jessd,  M.R.,  expresses  his  view  of  the  meaning  of  the  Act — ''  It 
does  not  appear,  so  far  as  I  can  form  an  opinion  at  present  as  to 
the  grounds  on  which  such  jurisdiction  should  be  exercised,  that 
it  was  only  in  cases  of  comparatively  unimportant  persons — that 
is  to  say,  unimportant  as  regards  value  or  interest  in  the  estate — 
dissenting  that  the  Court  ought  to  exercise  such  a  power  as  this, 
and  I  should  require  much  further  argument  to  convince  me  that 
where  the  persons  were  equal  in  number,  and  where  the  values  of 
the  interest  approach  so  closely  as  they  do  in  the  present  instance, 
the  Court,  having  regard  to  the  number  and  value  of  interest  of 
those  who  dissented,  ought  to  exercise  the  discretion  given  to  it 
by  the  third  section  of  the  Act."  Here  the  persons  objecting  form 
the  overwhelming  majority  of  those  who  may  take  after  the  death 
of  the  tenant  for  life,  and  I  think  the  petition  must  be  dismissed 
with  costs.  Only  one  set  of  costs  will  be  allowed  to  the 
respondents,  as  they  are  all  in  the  same  interest. 


iSHU. 
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Solicitors  for  petitioner :  Want,  Johnson  &  Co.     . 
Solicitors  for  the  respondents :  FreehiU,  Laurence,  <fc  Rich, 
(5)  1  Ch.  D.  426. 
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1890.  AUSTRALIAN  JOINT  STOCK  BANK  v,  STEEL  avd  Others  (2). 


21   22.    '    Partnership,  evidence    of— Partnership    by   e8lopp$l— Cheques   signed  by  aUeged 
June  2.  partner— Novation— Deed  of  release,   exceptions  amtained  in—Beservation  of 

rights   against  persons  liable  for  debts  oj   releasee  as  surety  or  sttrelies,  "or 
C.J.  Eq.  otherwise  howsoever  "—Joint  liability  as  partner. 

Nov  ^  4  '^*^*  ^^  ^^  ^^^  habit  of  joiniDg  A.H.B.  in  signing  chequea  drawn  npon  the 

plaintiif  bank  upon  the  account  of  a  certain  business.  Held,  this  was  sufficient  to 
F.C.  constitute  A.B.  a  partner  by  estoppel  as  regards  the  plaintifBs.     £re/<2,  further,  on 

the  evidence  that  A.B.  was  in  fact  a  partner. 

After  the  death  of  A.B. ,  A.H.B.  applied  to  the  plaintiffs  for  an  overdraft  to  pay 
off  the  existing  partnership  debt.  He  obtained  the  overdraft,  but  did  not  apply 
it  towards  payment  of  the  debt.  Held,  that  this  did  not  constitute  a  sabstitutioii 
of  the  sole  liability  of  A.H.B.  for  the  joint  liability  of  A.H.B.  and  A.B.,  though  it 
would  have  if  the  overdraft  had  been  applied  as  proposed. 

Held,  on  the  evidence— (1) :  That  A.B.  and  A.H.B.  were  partners  in  fact ;  (2) 
that  both  would  be  estopped  from  denying  that  they  were  partners  even  if  in  fact 
they  were  not,  and  that  they  were  jointly  liable,  though  they  would  not  have  been 
jointly  liable  if  one  had  been  a  partner  by  estoppel  and  the  other  a  partner  in 
fact :  Scarf  v.  Jardine  (1)  distinguished. 

A  deed  of  assignment  for  the  benefit  of  creditors  and  a  deed  of  release  contained 
a  proviso  that  the  execution  thereof  should  not  prejudice  any  claim,  demand,  or 
remedy  which  the  creditors  might  have  against  any  person  who  might  be  liable  for 
the  payment  of  any  of  the  debts  of  the  assignor  in  the  character  of  -surety  or 
sureties  for  him,  or  as  maker  or  makers,  drawer  or  drawers,  acceptor  or 
acceptors,  endorser  or  endorsers  of  any  bills  of  exchange,  promissory  notes,  **  or 
otherwise  howsoever."  Held,  that  this  included  a  person  liable  as  partner  of  the 
assignor. 

In  this  suit  the  plaintiffs  prayed  for  a  declaration  that  a 
partnership  existed  between  Alexander  Brown  deceased  and 
the  defendant  Alexander  Henry  Brown  in  a  business  known  as 
the  City  Iron  Works  Company  from  the  month  of  June,  1880, 
till  February  11th,  1883,  and  that  the  estate  of  Alexander  Brown 
was  liable  for  the  payment  of  the  debt  due  by  the  partnership  to 
the  plaintiffs  in  respect  of  the  City  Iron  Works  Company's  account 
at  the  date  of  the  death  of  Alexander  Brown. 

It  appeared  from  the  evidence  that  in  1874  Alexander  Brown 
and  Thomas  Michael  Brown  entered  into  partnership  under  the 
name  of  the  City  Iron  Works  Company  ;  that  in  1878  Alexander 
retired  and  Alexander  Henry  entered  the  partnership ;  and  thai 

(1)7  App.  Ca.  345. 
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in  June,  1880,  Thomas  retired,  transferring  all  his  interest  to        1890. 

Alexander  Henry.     Alexander  Brown  died  on  February  11th,  Australian 

Joint  Stock 
1883,  having  appointed  the  defendants  Steel  and  Hutchinson       Bank 

executors  of  his  will,  and  the  contention  of  the  plaintiffs  was  that       stbel. 

from  June,  1880,  till  his  death  Alexander  Brown  had  either  been 

in  fact  a  partner  or  at  any  rate  assumed  the  liabilities  of  a  partner 

as  regards  the  plaintiffs. 

During  the  period  in  question  the  ^partnership  account  had 

been  operated  upon  by  cheques  signed — "  For  the  City  Iron  Works 

Company :   Alex.  Brown,  A.  H.  Brown,"  and  there  was  evidence 

of  statements  by  A.  H.  Brown  in  1880  to  the  effect  that  Alexander 

Brown  was  still   in  the   partnership.      In  a  statement  of  the 

liabilities  and  assets  of  Alexander  Brown,  submitted  by  A.  H. 

Brown  to  the  manager  for  the  plaintiff  bank,  there  was  the 

following  entry  : — "  Alexander  Brown  guarantee  for  City  Iron 

Works  account  at  A.J.S.  Bank  for  3228i.,"  but  no  guarantee  had 

been  executed.     On  February  23,  1883,  Alexander  Henry  Brown 

wrote  as  follows  to  the  general  manager  of  the  plaintiff  bank : — 

The  Australian  Joint  Stock  Bank, 

Sydney,  23rd  Febmary,  1883. 
Dear  Sir, 

I  write  the  bank  to  aUow  me  an  overdraft  of  300(V.  for  the  purpose  of  paying 
ofi  the  debt  in  the  bank  on  the  City  Iron  Works  account,  for  which  my  father  was 
jointly  responsible.  I  hand  you  balance-sheets  of  the  business  for  June  and 
December  last,  the  last  shewing  a  capital  of  11,538^.  after  writing  o£f  10  per  cent. 
per  annum  off  plant  account  for  last  6  years,  during  which  time  I  have  made  the 
machinery  and  plant  entirely  new  almost. 

In  addition  to  the  Iron  Works  I  own  74  shares  in  A.  J.S.  Bank  and  21  shares  in 
the  Commercial  Bank,  also  a  third  share  in  10  acres  of  land  adjoining  the  cemetery 
at  Balmain,  also  a  third  share  in  the  cemetery  which  brings  me  300/.  a  year, 
which,  however,  may  only  last  4  or  5  years.  As  direct  security  for  the  30002.  I 
can  give  the  lease  of  the  works  at  Johnson's  Bay,  Pyrmont,  from  old  John  Harris 
at  782.  a  year,  12  years  to  run,  with  wharf,  &c.,  value  say  20002. 

The  present  sum  owing  by  the  Iron  Works  account,  32002.,  will  be  reduced  by 
about  2002.  by  me  presently  (0002.  due  by  the  Grovernment  for  spikes  ou«(ht  to 
have  been  paid  weeks  ago,  part  paid),  part  of  a  contract  14,0002.  within  3  months 
of  being  finished 

I  have  no  contracts  on  hand  worth  speaking  about,  none  involving  more  than 
2002.    Nearly  everything  done  by  piece-work. 

Yours  truly, 

A.  H.  BROWN. 

General  Manager  A.  J.S.  Bank. 

The  bank  acceded  to  this  request,  but  the  defendant  Brown, 
instead  of  employing  the  overdraft  in  paying  ofi  the  old  debt. 
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^^^'       drew  against  it  for  the  business  of  the  Iron  Works.    On  December 

j'o^^T^K  30th,  1887,  a  deed  of  assignment  for  the  benefit  of  creditors  was 

Bank       executed  by  the  defendant  Brown  as  assignor  and  the  bank  as 

Stkel.      one  of  the  creditors,  but  the  deed  contained  a  proviso  that  the 

execution  of  the  deed  should  not  prejudice  any  claim,  demands 

or  remedy  which  the  creditors  might  have  against  any  person 

who  might  happen  to  be  "  liable  for  the  payment  of  any  of  the 

debts  of  the  assignor  in  the  character  of  surety  or  sureties  for 

him  or  as  a  maker  or  makers,  drawer  or  drawers,  acceptor  or 

acceptors,   endorser    or    endorsers    of    any  bills    of   exchange, 

promissory    notes,  or    otherwise    howsoever,"  and   the  release 

executed  in  pursuance  of  the  deed  contained  the  same  exception. 

SalomoTis,  Q.C.,  Walker,  and  Knox,  for  the  plaintiffs. 

Lingen  and  Gordon,  for  the  defendants  (Steel  and  Hutchinson). 

The  defendant,  A.  H.  Brown,  did  not  file  a  defence. 

Cur.  adv.  vuLt 
June  2.  On  June  2nd, 

Owen,  J.  In  this  case  the  plaintiff  bank  seeks  to  make  the  estate 
of  the  late  Alexander  Brown  liable  for  a  debt  due  by  the  City 
Iron  Works  Company,  on  the  ground  that  Alexander  Brown  was 
a  partner  with  his  son  the  defendant,  Alexander  H.  Brown,  trad- 
ing under  that  name.  It  appears  that  in  the  year  1874  Alexander 
Brown  and  one  of  his  sons,  Thomas  Michael  Brown,  entered  into 
partnership  under  the  name  of  the  City  Iron  Works  Company, 
and  opened  an  account  with  the  plaintiff  bank.  In  the  year  1878 
Alexander  Brown  retired,  and  the  defendant  Alexander  Henry 
Brown  entered  into  partnership  with  his  brother  Thomas  Michael 
Brown,  under  the  same  style  or  firm  of  the  City  Iron  Works 
Company.  In  the  month  of  June,  1880,  this  partnership  was 
dissolved,  and  T.  M.  Brown  transferred  to  Alexander  Henry 
Brown  all  his  interest  in  the  businesa  Alexander  Brown  died  on 
February  11,  1883,  and  the  defendants  W.  A.  Steel  and  W.  A. 
Hutchinson  are  the  executors  of  his  will  The  plaintiff  alleges 
that  Alexander  Brown  was  a  partner  with  A.  H.  Brown  from 
June,  1880,  till  the  date  of  his  death,  and  that  his  estate  remains 
liable  for  the  debts  of  the   firm  to  the  bank.     It  ha.s   been 
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abundantly  proved — indeed,  it  is  not  disputed — that  during  this  ^00^- 
period  the  account  in  the  bank  was  operated  upon  by  cheques  Austi^lian 
signed,  "  For  the  City  Iron  Works  Company,  Alex.  Brown,  A.  H.  Bank 
Brown, "  and  that  bills  and  promissory  notes  were  indorsed  in  the  stekl. 
same  way.  This  course  of  dealing  with  the  bank,  even  if  there  ^  j  j. 
were  no  partnership  in  fact  between  Alexander  Brown  and  A.  H. 
Brown,  would  estop  them  from  denying  that  there  was  a 
partnership,  and  would  entitle  the  bank  to  treat  Alexander 
Brown  as  a  partner.  In  Waugh  v.  Carver  (2),  Eyre,  C.J., 
establishes  this  principle.  He  says : — "  Now  a  case  may  be  stated 
in  which  it  is  the  clear  sense  of  the  parties  to  the  contract  that 
they  shall  not  be  partners ;  that  A  is  to  contribute  neither  labour 
nor  money,  and,  to  go  still  further,  not  to  receive  any  profits. 
But,  if  he  will  lend  his  name  as  a  partner,  he  becomes,  as  against 
all  the  rest  of  the  world,  a  partner,  not  upon  the  ground  of  the 
real  transaction  between  them  but  upon  principles  of  general 
policy  to  prevent  the  frauds  to  which  creditors  would  be  liable  if 
they  were  to  suppose  that  they  lent  their  money  upon  the  apparent 
credit  of  three  or  four  persons,  when  in  fact  they  lent  it  only  to 
two  of  them,  to  whom,  without  the  others,  they  would  have  lent 
nothing. "  But  it  was  contended  that  the  case  was  carried  further  * 
than  amere9t6adi-partnership,and  that  it  wasproved  that  apartner- 
ship  in  fact  existed  at  this  time  between  Alexander  Brown  and  A. 
H.  Brown.  Prima  facte  the  fact  of  Alexander  Brown  and  A.  H. 
Brown  signing  cheques  drawn  against  the  account  of  the  City  Iron 
Works  Company,  and  endorsing  bills  of  the  firm,  would  be  evidence 
of  a  pai-tnership  in  fact  between  them.  Unfortunately  both 
Alexander  Brown  and  Mr.  Giblin,  the  then  manager  of  the  bank, 
are  dead,  and  but  little  direct  evidence  can  now  be  obtained  of  the 
position  of  the  parties.  The  defendant,  A.  H.  Brown,  although  he 
now  denies  that  the^^j  was  any  such  partnership,  must  be  taken  to 
have  admitted  it  on  the  pleadings.  Mr.  Adams,  who  was  then 
assistant  manager,  states  that  on  the  26th  June,  1880,  A.  H. 
Brown  applied  to  him  to  reduce  the  rate  of  interest,  and  mentioned 
as  an  inducement  that  his  father  was  still  in  the  firm,  and  had 
that  day  indorsed  bills  for  discount.  "  Upon  this  assurance, "  Mr. 
Adams  added,  "I  made  the  reduction  of  interest."    He  also 

(2)  2  H.  Bl.  235. 
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^^^-  admitted  that  his  father  arranged  with  the  bank  the  terms  of  the 
^^^«ALiAN  overdraft.  Again,  Mr.  Adams  says  that  on  the  31st  July,  1880, 
Baxk  Alexander  Brown  told  him  that  he  wanted  to  get  Mr.  Giblin  to 
Steel.  extend  an  advance  on  the  account  of  the  City  Iron  Works  from 
CJ  Eq  3,000i  to  4,0001,  There  is  also  some  evidence  that  Alexander 
Brown  drew  some  cheques  upon,  and  paid  some  cheques  into  the 
account  of,  the  City  Iron  Works  Company  for  private  purposes. 
The  explanation  that  Mr.  Lingen  gave  of  the  signing  cheques  and 
endorsing  bills  by  Alexander  Brown  was  that  perhaps  Alexander 
Brown  agreed  with  the  bank  to  do  so,  in  order  to  satisfy  the  bank 
that  the  cheques  and  bills  were  for  the  purposes  of  the  City  Iron 
Works,  and  not  for  the  private  expenses  of  A.  H.  Brown.  But 
in  the  statement  of  the  liabilities  and  assets  of  the  estate  of 
Alexander  Brown  which  A.  H.  Brown  submitted  to  Mr.  Giblin 
on  the  15th  February,  1883  (a  few  days  after  his  father's  death), 
he  entered  as  a  liability  the  item,  "  Alexander  Brown  guarantee 
for  City  Iron  Works  account  at  A.  J.  S.  Bank  for  3228Z." 
Again,  in  a  letter  to  the  bank  dated  the  23rd  February, 
1883,  A.  H.  Brown  asked  for  an  overdraft  of  3,000i.  to 
enable  him  to  pay  oflF  "  the  debt  in  the  bank  on  the  City 
Iron  Works  account  for  which  my  father  was  jointly  responsible." 
If  the  arrangement  was  as  suggested  by  Mr.  Lingen,  Mr.  Giblin, 
to  whom  these  representations  were  made,  would  have  known 
that  it  was  not  a  guarantee,  and  did  not  create  a  joint  liability 
on  the  part  of  Alexander  Brown.  I  am  dear,  therefore,  that 
Alexander  Brown  signed  the  cheques  of  the  City  Iron  Works 
Company,  and  endorsed  their  pro.  notes  and  bills,  not  pro  forma, 
but  to  create  a  liability,  and  he  did  so  as  partner  in  fact  with  A. 
H.  Brown.  But  it  was  further  contended  that  even  if  there  were 
a  joint  liability  at  the  death  of  Alexander  Brown,  the  subsequent 
dealings  between  the  bank  and  A.  H.  Brown  shewed  that  there 
had  been  a  novation  or  substitution  of  the  sole  liability  of  A.  H. 
Brown  for  the  joint  liability  of  Alexander  Brown  and  A.  H. 
Brown.  In  support  of  this  the  defendant's  counsel  relied  first  on 
the  letter  of  the  23rd  February,  1883,  to  which  I  have  above 
referred,  in  which  A.  H.  Brown  asks  for  an  overdraft  of  30002. 
fur  the  purpose  of  paying  off  the  debt  on  the  City  Iron  Works 
account,  for  which  his  father  was  jointly  responsible,  and  offers 
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as  security  the  leose  of  the  works  with  the  wharf,  &c.    If  this       18^- 

overdraft  had  been  so  applied,  I  am  satisfied  that  there  would  Austbalian 

Joint  Stock 
have  been  a  novation,  and  that  the  bank  could  not  now  seek  to       Bank 

recover  the  debt  from  the  estate  of  Alexander  Brown.  But  it  Stkku 
was  proved  that  A.  H.  Brown  declined  so  to  apply  the  overdraft,  q  J  E 
though  requested  to  do  so  by  the  bank,  but  drew  against  it  for 
the  business  of  the  Iron  Works.  That  being  so,  the  security  taken 
by  the  bank  from  A.  H.  Brown  was  not  against  the  old  debt,  but 
against  the  new  liability  upon  the  overdraft  The  second  ground 
on  which  the  defendant  relied  was  a  deed  of  assignment  for  the 
benefit  of  creditors,  dated  the  30th  December,  1887,  executed  by 
A.  H.  Brown  as  assignor,  and  by  the  bank  as  one  of  the  creditors ; 
but  this  deed  contains  a  proviso  that  the  execution  of  the  deed 
should  not  prejudice  any  claim,  demand,  or  remedy  which  the 
creditors  might  have  against  any  person  who  might  happen  to  be 
liable  for  the  payment  of  any  of  the  debts  of  the  assignor  in  the 
character  of  surety  or  sureties  for  him,  or  as  a  maker  or  makers, 
drawer  or  drawers,  acceptor  or  acceptors,  endorser  or  endorsers 
of  any  bills  of  exchange,  promissory  notes,  or  otherwise  how- 
soever. These  words  "or  otherwise  howsoever"  must  refer 
back  to  the  words  ''liable  for  the  payment  of  any  of  the 
debts  of  the  assignor  in  the  character  of  surety,"  &c,  and  are 
wide  enough  to  cover  the  joint  liability  of  a  partner.  The 
release  subsequently  executed  on  the  6th  April,  1888,  in  pur- 
suance of  the  provisions  of  the  deed  of  assignment,  was  also 
relied  upon  as  a  discharge  of  the  joint  liability  on  the  principle 
laid  down  in  Bower  v.  Swadling  (3),  and  Ex  parte  Slater  (4), 
that  the  release  of  one  of  two  joint  debtors  is  a  release  of  both. 
But  the  release  contains  the  same  exception  as  in  the  deed  of 
assignment,  and,  therefore,  excludes  the  operation  of  this  principle. 
The  defendant's  counsel  also  relied  on  the  case  of  Scarf  v. 
Jardine  (1).  In  that  case  Scarf  and  Rogers  carried  on  business 
under  the  name  of  W.  H.  Rogers  and  Co.  They  dissolved 
partnership,  but  did  not  inform  the  plaintiff  of  the  dissolution. 
Subsequently  Rogers  entered  into  partnership  with  Beech,  but 
the  plaintiff  continued  to  deal  with  the  firm  of  W.  EL  Rogers  and 
Co.,  thinking  it  consisted  of  Scarf  and  Rogers.      After  the 

(3)  1  Atk.  294.  (4)  6  Vea.  146. 
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^^^'       plaintiff  had  notice  of  the  new  finn  he  sued  them  and  proved  for 

AuOTBALiAK  the  debt  in  their  bankruptcy.    He  then  sued  Scarl    The  Hooae 
Joint  Stock  '^    '' 

Bank       01  Lords  held  that  as  Scarfs  liability  was  by  estoppel  only,  ihere 

Stskl.  ^^  ^^  joint  liability  with  Rogers  and  Beech,  and  that  as  the 
C  J  Eq  plaintiff  bftd  elected  to  sue  Rogers  and  Beech,  who  were  liable  in 
fact,  he  could  not  sue  Scarf.  Lord  Sdbome,  L.O.,  said :  "  The 
two  principles  are  not  capable  of  being  brought  into  play 
together  :  you  cannot  at  once  rely  upon  estoppel  and  set  up  the 
facts ;  and  if  the  estoppel  makes  A  and  B  liable,  and  the  facts 
make  B  and  C  liable,  neither  the  estoppel  nor  the  facts,  nor  any 
combination  of  the  two,  can  possibly  make  A,  B  and  C  all  liable 
jointly."  That  case,  therefore,  clearly  does  not  apply  where  there 
is  a  partnership  in  fact,  as  in  my  opinion  has  been  proved  here. 
Nor  does  it  apply  where  the  estoppel  binds  both  parties ;  but  only 
where  one  party  is  liable  by  estoppel  and  the  other  liable  in  fact. 
In  Scarf  v.  Jardine,  Beech  was  no  party  to  the  estoppel,  and 
therefore  there  could  be  no  joint  liability  between  him  and  Scarf ; 
but  in  this  case  both  A.  H.  Brown  and  Alexander  Brown  signed 
the  cheques  and  endorsed  the  bills,  and  both,  therefore,  repre- 
sented Alexander  Brown  as  a  partner,  and  both  were  bound  by 
the  estoppel.  If,  therefore,  I  were  wrong  in  holding  that  there 
was  a  partnership  in  fact,  but  only  a  gtum-partnership  by 
estoppel,  the  case  of  Scarf  v.  Jardine  would  not  apply.  I  see 
nothing,  therefore,  in  the  subsequent  dealings  between  the  bank 
and  A  H.  Brown  to  preclude  the  bank  from  obtaining  payment 
of  this  debt  out  of  the  estate  of  Alexander  Brown ;  and  I  decree 
accordingly  in  term  of  the  prayer  and  for  an  account,  calculating 
interest  at  the  rate  of  S{.  per  cent  from  the  date  of  the  death  of 
Alexander  Brown.  The  costs  are  to  be  paid  out  of  the  estate  of 
Alexander  Brown. 
The  defendants  Steel  and  Hutchinson  appealed. 

Lingen  and  Oordon,  for  the  appellants. 

Walker  and  Knox,  for  the  respondents,  were  not  called  upon. 

Innes,  J.  If  the  proposal  contained  in  the  letter  of  February 
23rd,  1883,  had  been  carried  out  and  the  money  applied  in  the 
manner  originally  intended,  the  liability  of  A.  Brown  would  have 
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been  extinguished ;  but  that  was  not  done,  and  I  cannot  see  how        1890. 

there  was  any  novation,  as  the  security  was  simply  taken  from  Austhauan 

A.  H.  Brown  as  sole  owner  of  the  works.    As  to  the  rest  of  the  case,       bakk 

there  seems  to  me  to  have  been  abundant  evidence  to  justify  his       g^^^^ 

Honour  in  arriving  at  the  conclusion  at  which  he  did  arrive,  and 

I  am  quite  content  to  rest  my  opinion  upon  the  reasons  set  out 

in  his  judgment    I  may  go  so  far  as  to  say  that  if  his  decision 

on  the  facts  had  been  different,  I  should  have  found  very  great 

difficulty  in  dissenting  from  it,  for  his  Honour  had  the  advantage 

of  seeing  the  witnesses  and  drawing  conclusions  from  the  manner 

in  which  they  gave  their  evidence  ;  and,  therefore,  though  in  that 

case  I  should  not  have  agreed  with  his  decision,  I  should  not  have 

readily  dissented  from  it.    I  am  of  opinion  that  there  was  some 

arrangement  by  which  A.  Brown  remained  liable  for  this  debt  up 

to  his  death.    There  is  no  document  of  guarantee,  and  I  think  it 

highly  improbable  that  Mr.  Adams  and  Mr.  Qiblin  would  not 

have  insisted  upon  one  if  A.  Brown's  position  had  really  been  one 

of  guarantor.    It  is  true  that  in  the  statement  of  his  liabiliti&s 

and  assets,  drawn  up  after  his  death,  the  expression  "  guarantee  " 

is  used  by  A.  H.  Brown,  and  it  may  be  that  as  between  father 

and  son  there  was  no  actual  partnership,  but  the  cheques  were  for 

years  signed  by   both  A.  Brown  and  A.  H.  Brown,  and  the 

ordinary  traxie  bills  were  endorsed  by  both,  and  this  is  in  my 

opinion  amply  sufficient  to  establish  the  proposition  that,  as 

regards  the  plaintiff  bank,  the  two  Browns  must  be  taken  to 

have  been  partners. 

Foster  and  Manning,  JJ.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants :  Russell  &  Sons. 
Solicitors  for  respondents :  Fisher,  Rcdfe,  &  Salwey. 
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Judicial  aepororfioii— 0!rii«fty— -4«mony.  /??["f  o 

llf  12|  13. 

The  law  regards  as  cmelty,  conduct,  though  anaooompanied  hy  hlows,  so    o^^tg^nher  1 
conatantly  harsh  and  irritating,  so  calculated  to  lacerate  the  feelings  of  a  wife  and 
outrage  the  instincts  of  a  mother,  as  to  endanger  her  health.  w  d      -  J 

Where  the  husband  admitted  he  was  worth  20,0002.  the  Court  allowed  the  wife       *^  ^^' 
250^.  a  year  as  permanent  alimony. 

This  was  a  petition  by  a  wife  for  a  judicial  separation  on  the 
ground  of  the  husband's  crueKy. 

The  facts  of  the  case  fully  appear  in  his  Honour's  judgment. 

RalsUm  appeared  for  the  petitioner,  and  cited  Kelly  v.  Kdly  (1) 
and  Mytton  v.  Mytton  (2). 

Sly  appeared  for  the  respondent. 

On  the  13th  August,  when  the  eyidence  and  arguments  were 
concluded,  his  Honour  said  that  as  the  case  was  a  typical  one  he 
would  give  his  judgment  at  length  in  writing  in  order  that  he 
might  set  out  his  reasons. 

On  September  1st, 

WiNDEYEB,  J.  In  this  case  the  petitioner,  Ellen  Adye  Hume,  is 
suing  for  a  judicial  separation  from  her  husband,  Edward  Barber 
Hume,  on  the  ground  of  his  cruelty.   It  appears  from  the  evidence 

(1)  L.  R.  2  P.  &  D.  31.  (2)  L.  R.  11  P.  D.  141. 
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^^^'  tliat  the  parties  to  the  suit  after  their  marriage  in  August,  1881, 
Hume  resided  at  Frankfield,  a  pastoral  property  of  about  8000  acres. 
Hums,  situated  near  Qunning.  For  two  years  they  seem  to  have  lived 
happily  together,  but  about  that  time  the  respondent  appears  to 
have  contracted  drinking  habits,  which,  unfortunately,  have  led 
to  the  domestic  trouble  which  has  culminated  in  the  present  suit 
Though  the  respondent  has  denied  many  of  the  accusations  made 
against  him  by  his  wife,  I  am  compelled  by  the  evidence  before 
me  to  accept  her  account  of  the  terms  upon  which  they  lived, 
confirmed,  as  it  is,  by  the  evidence  of  independent  witnesses,  and 
corroborated,  I  may  even  say,  by  the  admissions  of  the  respondent 
The  petitioner  gave  her  evidence  in  a  manner  that  carried 
conviction,  as  to  the  painful  character  of  her  experiences,  whUst 
her  husband's  denials  of  her  charges  were  so  weakened  by  proof 
of  his  drinking  habits  that  it  was  impossible  to  allow  them  to 
weigh  against  her  clear  narration  of  occurrences  which,  if  they 
did  not  actually  take  place,  must  be  the  most  wicked  of  inventions. 
In  the  utter  forgetfulness  of  the  drunkard,  and  in  his  sober 
moments  a  not  unnatural  belief  that  he  could  not  be  guilty  of 
the  cruelty  charged  against  him,  may  perhaps  be  found  the 
respondent's  excuse  for  his  contradictions  of  his  wife's  evidence 
as  to  the  acts  of  unmanly  cruelty  to  which  she  deposed. 

It  is  unnecessary  to  dwell  in  detail  upon  the  long  recital  of  her 
troubles  by  the  petitioner,  as  it  was  admitted  by  the  learned 
■counsel  for  the  respondent  that  if  I  accepted  the  petitioner's 
account  of  her  sufferings  at  the  hands  of  the  respondent,  such  a 
case  was  made  out  as  would  establish  her  right  to  a  decree  for 
judicial  separation  on  the  ground  of  cruelty.  It  is  enough  to  say 
that  the  petitioner  was  subjected  to  every  kind  of  indignity, 
humiliation,  and  mental  torture  to  which  a  wife  and  mother  could 
be  subjected,  with  the  consequences  of  nervous  prostration  and 
illness  which  might  be  naturally  expected.  Not  only  was  the 
petitioner  subjected  in  her  own  person  to  insults  of  the  groHsest 
kind,  but  the  respondent,  apparently  with  the  object  of  paining 
his  wife,  used  ^o  teach  his  infant  children  to  use  the  same  infamous 
language  towards  her  that  he  used  himself ;  and  not  content  with 
that,  he  used  often,  notwithstanding  the  remonstrances  of  his  wife 
that  such  conduct  was  likely  to  degrade  the  children  and  pollute 
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their  minds,  to  be  guilty  in  their  presence  of  conduct  so  disgusting  ^^^' 

and  obscene  that  it  can  only  be  alluded  to  as  that  referred  to  in  Humb 

the  evidence  which  the  witness  wrote  down,  but  would  not  utter  Hume. 


aloud  in  open  Court. 

The  constant  state  of  mental  distress  and  of  fear  of  her 
husband  s  violence  in  which  the  petitioner  was  kept,  at  last 
brought  on  an  illness  so  severe  that  a  friend  of  the  petitioner, 
Mrs.  O'Brien,  the  wife  of  the  petitioner's  solicitor,  came  to  nurse 
her ;  and  her  evidence,  which  stands  unimpeached  and  was  given 
with  remarkable  clearness  and  intelligence,  corroborates  the 
account  given  by  the  petitioner  of  the  ill-usage  to  which  she  was 
subjected  by  the  respondent  and  its  effect  upon  her  health.  The 
scene  described  by  this  lady  of  the  circumstances  under  which  the 
petitioner  left  her  husband's  house  with  her  is  illustrative  of  the 
respondent's  conduct  towards  his  wife,  and  proves  him  to  have 
been  cruel  towards  her  even  within  that  narrow  definition  of  the 
term  which  constitutes  legal  cruelty,  and  which  allows  so  many 
ruffianly  husbands,  calling  themselves  men,  to  inflict  on  long- 
suffering  and  defenceless  women  brutal  insults  and  indignities 
which  they  would  not  dare  to  offer  to  a  man. 

The  circumstances  are  these :  After  a  week's  nursing  of  the 
petitioner  by  Mrs.  O'Brien,  during  which  time  the  respondent 
never  came  near  his  wife,  and  at  the  end  of  which  his  first  greeting 
to  her  was,  **  You  are  a  nice  sight  of  a  skeleton  for  a  man  to  look 
at,"  he  consented,  on  Mrs.  O'Brien's  persuasion,  to  let  the  petitioner 
go  home  with  her.  The  start  for  the  train  having  to  be  made 
early  in  the  morning,  he  said  several  times  to  his  wife  on  the 
previous  night  that ''  she  was  to  clear  out,  and  to  take  care  not  to 
come  bothering  and  disturbing  him  in  the  morning,  as  he  did  not 
want  her  fooling  ^bout."  The  following  morning  the  ladies,  in 
obedience  to  these  orders,  left  the  house  quietly,  and  were  about 
getting  into  the  buggy  when  the  respondent  rushed  out  to  the 
back  door  and  shouted  to  his  wife  to  come  back,  saying  that  as 
she  had  not  taken  the  children  to  him  to  say  good-bye,  he  would 
not  let  her  go,  at  the  same  time  shouting  to  the  stable  man,  in 
language  interspersed  with  his  usual  oaths,  to  take  the  horse  out 
of  the  buggy,  as  he  would  not  let  his  wife  go.  Mrs.  O'Brien 
having,  after  some  persuasion,  induced  him  to  allow  Mrs.  Hume 
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^^^'  to  go,  they  turned  towards  the  buggy,  when  the  respondent  again 
HuMx  called  to  his  wife,  and  told  her  to  go  with  him  into  the  house. 
Hums.  She  did  so,  but  dreading  some  violence,  she  asked  Mrs.  O'Brien  to 
accompany  her.  On  getting  into  the  haJl  the  respondent  rushed 
from  his  bedroom  with  a  revolver  (which  he  always  kept  by  his 
bedside,  and  which  he  was  constantly  firing  off),  and  pointing  it 
at  his  wife  when  standing  about  a  yard  from  her,  said, "  The  Lord 
have  mercy  on  your  souL"  The  petitioner  in  a  dazed  state  of 
terror  stood  motionless  till  aroused  by  Mrs.  O'Brien's  call  upon 
her  to  throw  herself  on  one  side,  whilst  that  lady  at  the  same 
time  with  high  spirit  diverted  the  respondent's  attention  from  his 
wife  by  reproaching  him  with  his  cowardly  conduct  in  trying  to 
frighten  two  women.  The  respondent  then  turned  suddenly, 
went  to  his  bedroom,  and  closed  the  door  with  a  bang.  Both 
ladies  immediately  left  the  place  as  quickly  as  they  could  Mrs. 
O'Brien  says  that  the  shock  of  this  scene  to  her,  though  a  young, 
strong,  and  spirited  woman,  was  very  great,  whilst  to  Mrs.  Hume, 
in  her  invalid  state,  it  was  so  terrible  that  she  with  difficulty  got 
through  the  journey  to  Goulburn,  and  on  reaching  there  entirely 
collapsed,  and  became  alarmingly  ilL  Mr.  Hume's  attempted 
palliation  of  his  conduct  in  saying  that  the  revolver  was  not 
loaded  doe9  not  mitigate  the  cruelty  of  his  conduct.  If  he  did 
not  mean  to  kill  his  wife,  as  by  his  behaviour  and  language  he 
intended  her  to  believe — ^and  his  conduct  is  not  to  be  regarded 
simply  as  that  of  a  man  brutalised  by  drink  giving  way  to  a 
sudden  fit  of  angry  passion — it  can  only  be  explained  as  a  cold- 
blooded piece  of  studied  cruelty  intended  to  inflict  pain  and 
suffering,  as  it  did,  upon  the  woman  whose  happiness  depended 
upon  him,  and  whose  life,  instead  of  being  a  joy  to  her  as  he 
might  have  made  it>  was  one  of  domestic  misery,  bodily  suffering, 
and  mental  torture. 

The  rdle  of  the  common  ruffian,  whose  debased  nature  influenced 
by  drink  leads  him  to  deeds  of  violence,  will  to  most  men  appear 
less  contemptible  than  that  of  the  cold-blooded  creature  who 
ingeniously  exercises  the  powers  of  his  manhood  in  terrifying  a 
sick  woman. 

The  respondent  having,  as  he  thought,  been  secure  in  the 
maintenance  of  his  domestic  tyranny  because  he  never  struck  his 
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wife,  ihoogh,  as  he  threateningly  told  her,  "  he  had  a  good  \mind       ^^^' 
to  thrash  her,  but  it  would  give  her  too  good  a  case  against  him,"       ^^^^ 
it  is  well  that  he  and  other  men  of  like  character  should  under-      Hums. 
stand  that,  imperfect  as  the  law  of  the  colony  at  present  is,  and   |pj„^^    j 
incapable  of  giving  women  such  complete  redress  as  will  free  them 
from  a  state  of  matrimony  which  only  exists  to  defeat  their  rights 
as  human  beings,  still  it  does  not  countenance  the  kind  of  conduct 
of  which  the  respondent  has  been  guilty. 

Narrow  as  is  the  legal  definition  of  cruelty,  the  law  does  regard 
as^  cruelty,  conduct,  though  unaccompanied  by  blows,  so  constantly 
harsh  and  irritating,  so  calculated  to  lacerate  the  feelings  of  a 
wife  and  outrage  the  instincts  of  a  mother,  as  to  endanger  her 
health.  In  other  words,  the  respondent  cannot  answer  his  wife's 
case  by  shewing  that,  instead  of  beating  her  like  a  drunken 
navvy,  he  has,  whilst  calling  himself  a  "  gentleman" — ^title  "  soiled 
by  all  ignoble  use  " — only  perpetrated  cruelty  upon  her  by  all  the 
modes  of  torture  that  can  inflict  mental  suffering  calculated  to 
endanger  bodily  health.  To  humiliate  and  degrade  a  woman 
before  her  servants ;  to  insult  her  by  constantly  addressing  her 
in  low,  abusive  language ;  to  wound  her  feelings  by  unfounded 
accusations  of  neglect  of  wifely  duties  in  attendance  on  his  sick 
bed,  to  harass  her  by  orders  capriciously  given,  and  as  capriciously 
contradicted ;  to  cut  her  off  from  the  intercourse  of  her  friends ; 
to  refuse  to  spei^k  to  her  for  days  and  weeks,  except  in  orders 
coupled  with  oaths  and  abuse ;  to  disturb  her  rest  at  night  by  the 
constant  dread  of  personal  violence,  which  the  threatening  language 
of  a  drunkard  sometimes  verging  on  delirium  tremens  is  naturally 
likely  to  inspire ;  to  frighten  her  by  appearing  in  her  bddroom  in 
the  middle  of  the  night  with  an  open  knife  in  his  hand,  and 
uttering  a  threat  to  cut  her  throat ;  to  agitate  her  by  constant 
threats  of  suicide ;  to  shock  her  by  lying  on  a  bed  with  his  head 
hanging  down,  feigning  death,  and  then  to  laugh  at  her  horrified 
alarm ;  to  torture  her  motherly  feelings  by  teaching  children  to 
insult  her  by  replying  to  her — when  telling  them  to  say  "  No, 

thank  you,"  at  table — "  D your  eyes,"  or  "  Go  to  hell ;  I  don't 

want  it";  to  outrage  all  her  womanly  feelings  of  purity  and  the 
holiest  instincts  of  a  mother  by  making  them  (one  of  the  children 
being  a  girl)  engage  with  him  in  obscene  acts  before  her  face ;  to 
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terrify  by  threats  of  shooting  her — ^all  these  are  actions  which 
constitute  cruelty  of  a  character  which  must  inevitably  lead  to 
bodily  illness,  and  is  no  less  degrading  to  the  person  guilty  of  it 
than  it  is  dangerous  to  the  health  of  the  wife  upon  whom  it  is 
inflicted.  Of  all  this  kind  of  conduct  respondent  was  proved  to  be 
guilty,  and  to  an  extent  that  naturally  resulted  in  the  illness  of 
his  wife,  a  medical  man  stating  that  he  discovered  the  domestic 
relations  of  the  parties  by  the  wife  in  her  delirium  exclaiming, 
"He  is  coming,  he  is  coming,  take  him  away,  save  me,"  and 
exhibiting  such  symptoms  of  terror  that  he  was  led  to  inquire 
into  the  cause  of  the  people  about  her,  as  the  petitioner  when 
questioned  would  say  nothing  on  the  subject,  so  loyally  did  she 
as  a  wife,  in  all  her  misery,  shield  her  husband  from  the  disgrace 
which  the  publicity  of  his  conduct  would  bring  upon  him 

It  is  true  that  the  wife,  in  the  present  state  of  the  law^  must 
still  be  kept  in  this  holy  state  of  matrimony  in  which  God  has 
been  pleased  to  join  her,  and  must  still  regard  herself  as  so  far  the 
chattel  property  of  her  husband  that  she  cannot  obtain  the 
absolute  freedom  of  her  own  person,  or  the  right  to  such  happiness 
as  a  woman  free  from  the  curse  of  such  a  bond  may  be  able  to 
win  for  herself  in  the  dearest  tie  of  human  sympathy ;  but  to  such 
relief  as  the  still  miserably  imperfect  state  of  the  law  in  this 
colony  enables  me  to  grant  in  a  judicial  separation,  she  is  clearly 
entitled. 

As  to  the  amount  of  permanent  alimony  which  I  ought  to  allow 
the  petitioner,  I  have  had  some  difficulty  in  arriving  at  a  conclusion. 
The  respondent  himself  admitted  that  he  would  not  take  20,0002. 
for  his  station,  and  there  is  evidence  before  me  that  its  capital 
value  with  the  stock  upon  it  is  not  less  than  23,000^,  though  he 
endeavoured  to  shew  that  his  actual  income  from  it  after  paying 
expenses  and  interest  was  not  more  than  3002.  a  year.  Looking, 
however,  to  the  fact  that,  since  his  wife  left  Frankfield  in  con- 
sequence of  his  ill-treatment,  he  has  bought  a  billiard-table,  whidi 
he  urged  was  a  luxury  in  which  "  a  gentleman  "  in  his  position 
was  entitled  to  indulge,  and  that  he  allowed  his  wife  2502.  a  year 
during  the  separation  to  which  he  consented  when  she  was  obliged 
to  leave  him,  I  think  the  sum  that  he  thus  admitted  he  could  pay 
is  the  least  which  I  ought  to  award  as  permanent  alimony  for  the 
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support  of  the  petitioner  during  her  life  and  for  the  maintenance  ^^^* 

of  the  two  children,  the  custody  of  which  I  give  to  the  petitioner  Hume 

as  the  parent  alone  fit  to  control  them.  Hume. 

Solicitor  for  petitioner :  H.  (TBrUm.  Windeyer  j 
Solicitor  for  respondent :  A.  M,  Betts, 
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ARBITRATION— '^€6  Cobcpany. 

ATTORNEY  A  SOLICITOR-Cm/^- 

AUomei/*8  lien — Fund  in  Court]  The  so-called 
lien  of  an  attorney  upon  moneys  recovered  in  an 
action  or  suit  does  nut  extend  beyond  the  costs 
of  that  particular  action  or  suit  which  creates 
the  fund.  An  attorney  has  a  lien  on  all  the 
documents  of  his  client  in  his  possession  to  meet 
hiB  general  c6sts.  Where  an  action  was  brought 
to  recover  damages  for  breach  of  an  award,  and 
lOOM.  was  recovered  and  subsequently  paid  into 
Court,  and  the  attorney  who  acted  for  the 
plaintiff  claimed  a  lien  on  the  fund  in  Court  for 
the  costs  of  the  arbitration  proceedings  as  well 
as  the  costs  of  the  action,  ?ield  that  the  action 
was  a  matter  wholly  apart  and  distinct  from 
the  award,  and  that  therefore  the  attorney  was 
only  entitled  to  a  lien  on  the  fund  for  the  costs 
of  the  action.    In  re  Suttor  •    401 

2* —  Company  Setainer,]^  See  CoMTAiiY, 

BANKERS  &  BANKING  COMPAN- 
IES—i4tw<i<  Act,  1870.  33  Vie,  No,  IS-CollecU 
ing  (ucount — Public  accountant — A  ctionto  recover 
overdraft— Common  counts.']  The  Registrar- 
General,  as  a  collector  of  public  moneys  and 
public  accountant  under  the  Audit  Act,  1870, 
opened  an  account  in  his  own  name  as  Registrar- 
General  in  the  plaintiff  bank.  Into  this  account 
was  paid  daily  the  amount  received  in  the 
hegistrar-Generars  Department,  and  at  the  end 
of  each  week  the  Registrar-General  transferred 
the  total  amount  so  collected  to  the  Treasury  by 
his  cheque  drawn  on  the  account  in  the  plaintiff 
bank.  An  overdraft  was  created  without  the 
knowledge  of  the  Renstrar-General  by  a  course 
of  embezzlement  and  forgery,  carried  on  by 
certain  officers  of  his  department.  The  cashier 
in  that  department  paia  each  day  into  the  bank 
a  less  sum  than  that  actually  collected,  retain- 
ing the  balance.  By  forging  the  signature  of  a 
fictitious  bank  clerk,  it  was  made  to  appear  to 
the  Registrar-General,  at  the  end  of  each  week, 
that  the.  whole  amount  collected  had  been 
lodged  in  the  bank.  The  Registrar-General 
then  drew  a  cheque  for  the  *  actual  amount 
received  during  the  week,  and  though  the  whole 
of  this  amount  had  not  been  lodged  to  the 
account,  the  bank  honoured  the  cheques.  In 
an  action  on  the  common  counts  to  recover  the 
overdraft  thus  created,  held,  that  the  plaintiffs 
could  not  recover.  The  London  Chabtbred 
Bank  v.  McMillan 266 


2. Trustee  of  shares— Deed  of  settlement^ 

Notice  qf  trust —Lien  on  shares  Jor  debt  of 
trustee— Priority,]  A.,  B.,  and  C.  held  shares 
in  the  defendant  bank  in  their  joint  names  as 
trustees  under  a  marriage  settlement.  The 
bank's  deed  of  settlement  contained  provisions 
that  where  a  proprietor  of  shares  became 
indebted  to  the  bank  such  debt  should  be  a  first 
and  paramount  charge  upon  his  shares ;  that 
when  shares  were  vested  m  two  or  more  persons 
jointly  that  person  or  the  survivor  of  them 
whose  name  stood  first  in  the  books  of  the 
company  as  one  of  the  owners  should  be 
deemed  the  proprietor  for  the  purpose  of  voting 
and  receiving  oividends  or  notices;  and  that 
the  bank  should  not  be  bound  by  or  take  notice 
of  any  trusts  or  equitable  interests  affecting  any 
shares.  A.'s  name  stood  first  in  the  bank  l^ks, 
and  he  died,  being  indebted  to  the  bank  in  an 
amount  exceeding  the  value  of  the  shares.  The 
bank  had  notice  of  the  trusts*  but  it  did  not 
appear  whether  they  obtained  such  notice  before 
or  after  A.  became  indebted  to  them,  ffeld^ 
that  the  bank  were  entitled  to  enforce  their  lien 
and  retain  the  shares.  But  semble.  If  it  were 
shewn  that  the  bank  had  notice  of  the  trust 
before  they  made  advances  to  the  trustee,  the 
interest  of  the  cestui  que  trust  would  prevail,  and 
the  bank  would  not  be  allowed  to  exercise  its 
lien.    Budge  v.  The  Bank  of  New   South 

Wales 385 

BsowNE   9,  Bank   of   New   South 
Wales 392 

BANKRUPTCY-^awlTtfp^cy  Act,  1887 
(61  Vic,  No.  19),  s,  4,  «i6-«.  1  {h)—Act  of 
bankruptcy — Notice  of  suspension  of  payment.] 
In  considering  the  question  whether  a  statement 
made  by  a  debtor  to  any  of  his  creditors  amounts 
to  a  notice  ''that  he  has  suspended  or  is  about 
to  suspend  payment  of  his  debts  "  within  sub-s. 
A  of  s.  4  (1)  of  the  Bankruptcy  Act,  1887,  it  is 
necessary  in  each  case  to  estimate  the  reasonable 
construction  which  those  persons  who  receive 
such  statement  of  the  debtor  would,  under  the 
circumstances  of  the  debtor's  case,  have  a  right 
to  assume  to  be  his  meaning  as  to  what  he 
intends  to  do  with  respect  to  paying  or  sus- 
pending payment.  Suspension  of  payment  is  a 
business  term  usually  applied  to  traders,  and 
means  not  meeting  your  engagements  and  paying 
yoar  debts  in  the  ordinary  course  of  business  as 
they  become  due  and  as  you  are  called  upon  to  pay 
them.  T.  (a  debtor)  said  to  R.  (his  creditor), 
whose  debt  was  secured  under  a  bill  of  sale,  "  I 
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have  come  to  see  you  about  my  bills  coming 
"  due,  I  cannot  meet  them."  B.  said,  **  What  do 
you  intend  to  do?"  T.  said,  **  I  think  you  had 
oetter  take  over  the  business  yourself,  as  you 
hold  the  bill  of  sale."  R.  said,  *<  There  is  no 
necessity  for  that ;  how  do  you  stand  ?  Are 
there  any  other  creditors  ?"  T.  said,  *'  Here  is 
my  position,"  and  handed  him  a  statement  of  his 
affairs.  R.,  after  looking  at  the  statement, 
said,  *'  You  are  not  in  any  difficulties ;  you 
only  want  time  to  get  in  a  lot  of  those  book- 
debts."  T.  said,  "  They  won*t  pay  me,  Tve 
tried ;  I  am  sick  of  it ;  .1  would  rather  give  up." 
Hdd  (by  the  J\tdgt  in  Bankruptq/,  whose 
decision  was  affirmed  on  appeal),  that  this 
conversation  amounted  to  an  act  of  bankruptcy 
within  the  meaning  of  sub-s.  A  of  s.  4  (1)  of  the 
-  Bankruptcy  Act,  1887.    In  re  Thobold   -   331 

2. Bankruptcy  Act,  1887  (51  Vic  No.  19), 

S8.   56,   57  <*  58-13  Eliz,   c.  6— Preference— 
Mortgage — Security  for  paM   debt— Fresh  ad- 
vances—Liens on  Wool  Act  (11  Vic.  No.  4]    G. 
&  Go.  made  advances  from  time  to  time  to  B.  (a 
grazier),  on  the  security  of  stock  mortgages  in 
the  usual  form,  covering  stock  in  his  possession. 
In  June,  1888.  the  debt  due  to  G.  &  Co.  was 
5474Z.,  for  which  they  had  security  over  stock 
worth  6637^  108.,  and  if  according  to  G.  &  Co.'s 
contention  the  mortgages  covered  after-a«quired 
property,  the  security  was  worth  9675/.    G.  & 
Co.  then  advanced  2700/.  more,  and  in  order  to 
secure  that  amount  a  fresh  mortgage  was  offered 
over  7500  sheep,  but  instead  of  adopting  that 
course  G.  &  Co.  cancelled  the  existing  mortgages 
and  took  one  mortgage  over  those  7500  sheep 
and  all  the  other  stock  which  came  within  the 
other  mortgages  as  a  security  for  the  2700/.  to 
be  advanced  and  the  sum  of  5474/.  already  due 
to  them.    In  March,  1889,  B.  became  bankrupt, 
and  the  official  assignee  of  his  estate  applied  for 
an    order    declaring   this   mortgage     void — 1. 
Under  sec.  56  of  the  Bankrupt  Act.    2.  As 
being  a  fraudulent  preference.     3.    Under  13 
Eliz.  c.  5.     4.  As  being  a  fraud  on  the  policy  of 
the  Bankruptcy  Act,    Manning^  J.,  found  that 
the  transaction  was  not  fraudulent,  and  was  a 
present  advance  for  the  purpose  of  enabling  B. 
to  carry  on  his  business,  and  held,  that  as  the 
giving  of  the  mortgage  was  not  fraudulent,  and 
not  in  itself  an  act  of  bankruptcy,  and  as  it  was 
given  before  the  sequestration  order  had  been 
made,  and  G.  &   Co.  having  no  notice  of  an 
available  act  of  bankruptcy,  it  could  not  be 
impeached  under  the  Bankruptcy  Act.      And 
alsoheld,  that  the  mortgage  was  not  void  under 
13  Eliz.  c.  5,  as  there  was  no  intention  on  the  part 
of  either  B.  or  G.  &  Co.  to  defeat  or  delay  his 
creditors.    Semhle^  that  a  mortgage  under  the 
Liens  on  Wool  i4c/  (11  Vic.  No.  4)  does  not  cover 
after- acquired  property.     Held  on  appeal^  that 
the  giving  of  the  mortgage  did  not  appear  to  the 
Court  to    be    a    preference,  inasmuch    as    in 
bankruptcy,  as  in  equity,  a  mortgagee  who  has 
several  mortgages  over  several  properties  has 
the  right  to  treat  them  as  one  mortgage,  and 
cannot  be  compelled  to  allow  one  to  be  redeemed 
unless  all  are  redeemed,  and  that  therefore  by 
taking  this  mortgage  G.  &;  Co.  had  got  the  same 


securitv  as  they  would  have  had  if  the  mort- 
gages had  all  remained  distinct  It  was  also 
sought  to  set  aside  this  mortgage,  on  the  groand 
that  the  schedule  to  the  deed  did  not  comply 
with  the  Lims  on  Wool  Act  (11  Vic.  No.  4), 
inasmuch  as  the  name  of  the  principal  superin- 
tendent or  overseer  was  not  given.  Held,  that 
the  protection  of  the  11  Vic.  No.  4  was  not 
required,  as  G.  &  Co.  had  entered  into 
possession  of  the  property  and  were  in  actual 
possession  before  the  committing  of  any  act  of 
bankruptcy.    In  re  Bbay         ...      301 

3. BiU  of  sale  —  Posnesncn  —  Apparent 

po8set8ion — Actual  possetsicn,]  P.,  under  sn 
unregistered  bill  of  sale,  put  a  bailiff  in  pos- 
session of  A.*s  goods,  and  snortly  afterwards  A. 
became  bankrupt  These  goods  were  claimed 
by  the  official  assignee,  and  the  isaae  was  tried 
by  a  jury,  one  question  put  to  them  being 
whether  the  goods  at  the  oommenoement  of  the 
bankruptcy  were  in  the  apparent  pooaessioa  of 
A.,  which  they  answered,  **  Apparent,  but  in 
the  actual  possession  of  P."  It  was.  contended 
that  this  was  an  inconsistent  finding.  Held, 
that  the  finding  of  the  jury  was  not  inconsistent, 
and  that  on  the  evidence  it  was  impossible  to 
say  that  the  jury  were  wrong.  In  re  Chablbs 
Akdebson  61 

4. Uncertificated  insolvent — 10   Ftc  No. 

14,  s.  l—LegcU  estate.]  The  plaintiff  in  aa 
action  of*  ejectment  was  an  uncertificated  insol- 
vent in  1885,  when  the  lands  in  dispute  were 
conveyed  to  him.  Held,  that  he  could  not 
maintain  the  action,  inasmuch  as  the  legsl 
estate  in  the  lands  passed  by  the  ccMiveyanoe  to 
the  official  assignee  of  his  estate.  Hilukb  v. 
HiLLUR 370 

5. Zfwo/wiicy— 6  Vie.  No.  17,  ««  4  dfcS— 

Assignment  of  estate  to  trustees,  and  svbseqnetit 
sequestration— Mortgage  in  pursuance  ofprevionB 
promiHe.]^F.  assigned  his  estate  to  trustees  for 
the  benefit  of  his  creditors,  and  the  deed  of 
assignment  did  not  contain  the  ship  Emma 
Pyers,  she  having  been  mortgaged  by  F.  to  S., 
aod  seized  prior  to  the  deed  of  assignmeat. 
The  trustees,  under  that  deed,  sequestrated  the 
estate,  and  the  official  assignee  brought  so 
action  against  S.  to  recover  the  value  of  the 
ship.  It  was  contended,  on  behalf  of  S.,  that 
the  only  estate  which  vested  in  the  official 
assignee  was  the  estate  held  by  the  trostees 
under  the  deed  of  assignment,  and  not  ?."• 
estate,  and  that,  as  the  property  in  the  ship 
never  vested  in  the  trustees,  it  did  not  vest  in 
the  official  assignee.  Held,  that  it  was  ?.'• 
estate  which  the  official  assignee  took.  The 
mortgage  of  the  ship  was  given  to  S.  at  a  time 
when  P.  was  insolvent,  but  according  to  the 
evidence  of  P.  and  S.,  it  was  given  in  pursuance 
of  a  promise  made  at  a  time  when  P.  was  lol- 
vent.  Held,  that  as  there  was  this  direct 
evidence  as  to  the  promise,  though  the  cirvum- 
stances  were  somewhat  suspicions,  the  Court 
was  bound  to  give  effect  to  the  agreement,  si 
the  carrving  out  of  the  agreement  had  not  been 
purposely  kept  back  in  order  to  injure  the  other 
creditors.    Mobkis  «.  Soluno  -  •    247 
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ei Insolvency— 5  Vic.  No.  17,  «.  8—25  Vie, 

No.  8,  M.  1  <fc  2 — Meaning  of  ** insolvent** — 
KnotolecUje.]  In  an  action  brought  by  the 
official  assignee  of  B.'s  estate  against  the  National 
Bank  of  Australasia  to  recover  a  certain  sum  of 
money  paid  by  B.  to  the  bank  at  a  tixfie  when 
it  was  admitted  that  B.  was  insolvent,  the 
manager  of  the  bank  swore  that  he  did  not 
know  that  B.  was  insolvent.  Heldt  that  as  it 
was  shewn  that  there  was  the  existence  and  the 
knowledge  of  a  state  of  facts  from  which  any 
ordinary  intelligent  man  of  business  would  have 
reasonably  inferred  that  B.  was  not  in  a  position 
to  meet  his  current  liabilities,  it  must  be  assumed 
that  the  manager  of  the  bank  knew  that  B.  was 
insolvent  within  the  meaning  of  25  Vic.  No.  8, 
s.  2.  The  payment  to  the  bank  had  been  made 
to  pay  ofif  an  overdraft  which  was  guaranteed 
by  D.,  and  the  guarantee  was  returned  to  D. 
It  was  contended  that  the  payment  could  not 
be  treated  as  a  preferential  payment,  but  as  a 
payment  on  D.*s  behalf.  Held,  that  in  no  sense 
could  the  money  be  said  to  have  been  paid  on 
D.*s  behalf.  Moebis  v.  National  Bank  of 
Australasia 28 


7, Insolvency    Acts,    5    Vic.    No.    17, 

•8.  63,  64—7  Vic,  No.  19,  ss.  16.  20— TiOe  by 
possession  as  against  official  assignee — Presump- 
tion that  certificate  has  been  presented  for 
confirmation.]  The  plaintiff  was  in  exclusive 
possession  of  certain  land  from  1837  to  1869. 
In  1842  she  was  insolvent,  and  obtained  her 
certificate  in  1844.  held,  that,  by  20  years* 
possession  since  she  obtained  her  certificate^  she 
had  acquired  a  good  title  as  against  the  oificial 
assignee.  The  plaintiff,  who  was  insolvent  in 
1842,  was  proved  to  have  been  in  possession  of 
her  certificate  in  1844.  Held,  that  it  must  be 
presumed  that  such  certificate  had  been  properly 
presented  to,  and  allowed  by  the  Court,  in 
accordance  with  7  Vic.  No.  19,  s.  20.  Mabtin 
r.  Phillips 481 

BILL  OF  LADING— iS^efi  Shipping. 

BILL  OF  QAluEM^PossessionSee  Bank- 
buptot. 


CARRIAGES  REGULATION  ACT 
OF  1884-^66  Master  and  Sebvant,  3. 


COMPANY — Proof  of  incorporation ^Onus 
of  proof— Retainer  of  solicitor— Companies  Act, 
37  Vic.  No.  19,  M.  17,  68.]— Where  defendants 
sued  as  a  company  have  carried  on  business  and 
held  themselves  out  as  a  limited  company,  that 
is  prima  facie  evidence  that  they  are  a  company 
limited  under  the  Companies  Act,  and  the  onus 
lies  on  them  of  proving  the  contrary.  The 
retainer  of  a  solicitor  by  a  trading  company 
need  not,  by  the  37  Vic.  No.  19,  s.  68  (3),  be 
under  seal..  Galb  v.  The  Winobllo  Coal 
MiNINS  CJo. 79 


2. Companies  Act  {21  Vic.  No.  19),  s.  113— 

ArbitrcUion.'] — Where  an  arbitration  having 
taken  place,  one  of  the  parties  being  a  company, 
it  appeared  that  the  arbitrators  had  not  sub- 
scribed to  the  declaration  required  by  s.  113  of 
the  Companies  Act,  held,  that  as  there  was 
nothing  expressly  to  exclude  the  Companies 
Act,  and  s.  113  not  having  been  complied  with, 
the  award  made  by  the  arbitrators  must  bo  set 
aside.  In  re  An  Arbitration  between  the 
Tbades  and  Industrial  Hall  and  Literary 
Institdte  Association  of  Sydney,  Limited, 
and  John  Murray  &  Patrick  Lenehan  •  36 

CONFLICT  OF  LAWS-Xease  of  land 
in  foreign  country— Lex  loci  contractus — Lex  loci 
rei  sitce.'l—Uhe  plaintiffs  leased,  by  a  deed  made 
in  N.S.W.,  certain  lands  situated  in  Fiji  to  the 
defendant  for  twenty-one  years.  Both  plaintifib 
and  defendant  were  resident  and  domiciled  in 
N  S.W.  By  the  law  of  Fiji  no  lease  for  more 
than  a  year  is  valid  unless  registered.  This 
lease  was  i^ot  registered.  The  plaintiffs  sued 
on  a  covenant  in  tne  lease  to  pay  rent.  Held, 
that  the  lease  was  governed  by  the  lex  loci  rei 
sitce,  and  bein^  therefore  void  for  non-registra- 
tion, the  plamtifib  could  not  recover  on  the 
covenant,  since  the  covenant  could  not  be 
separated  from  the  rest  of  the  lease.  Johnson 
v.Billyard 319 

COtfTlLACT  —  lUegal  contract  — Wager -^ 
Liability  of  stakeholder — RevoccUion  of  stake- 
holder's authority.  ]  A  boat  race  was  rowed  for 
2002.  a  side,  and  the  defendant  held  the  stakes. 
The  umpire  decided  the  race  against  the  plaintiff 
on  a  foul.  The  day  after  the  race  the  defendant 
received  a  notice  from  the  plaintiff  in  the 
following  terms :  *'  I  hereby  protest  against 
your  paying  over  the  stakes  for  the  race  I 
rowed  to-day  with  C.  Neilson,"  and  the  notice 
proceeded  to  set  out  the  reasons  for  which  the 
plaintiff  claimed  the  stakes.  After  the  receipt 
of  this  protest  the  defendant  paid  over  the 
stakes  to  Neilson.  Held,  that  the  notice, 
although  in  it  the  plaintiff  claimed  the  whole 
stakes  as  winner  of  the  race,  was  a  sufiScient 
revocation  of  the  stakeholder's  authority  to  pay 
over  the  plaintiff's  money,  and  that  the  defen- 
dant was  liable  in  an  action  to  recover  the 
amount  of  plaintiff's  stoke.  McLean  v.  Hill 
64 

2. Illegal  contract— PubUc  poUey — Elec- 
toral Act,  UVU.  No.  13.]  The  plaintiff  and 
one  D.  were  candidates  for  election  to  Parlia- 
ment in  the  same  interest,  and  in  consideration 
that  the  plaintiff  would  retire  in  favour  of  and 
would  support  D.  in  his  candidature,  the 
defendant,  who  was  president  of  a  political 
association,  agreed  to  pay  the  plaintiff  the 
amount  of  his  expenses  already  incurred.  Held, 
that  the  contract  was  opposed  to  the  spirit  of 
the  Electoral  Act,  and  therefore  void  as  against 
public  policy.    Taylor  v.  Taylor  -      -    323 

3 Damages-  See  Damages. 
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4. MaHers  and  servants  -  Ses  Masvkb  and 

Sbbvant. 

COUNTRY  TOWNS  WATER  AND 
SEWERAGE  ACT--iS'e«  Municipautiks. 

CRIMINAL  IjAW  —  Larceny  —  Animus 
fiirandi—  TcUrin^  articU  with  intention  of  keeping 
it  tu  security  Jot  a  debt-^C/aim  of  rig  hi — The 
proper  questions  to  be  Ufl  to  the  jury.]  The 
pri»mer  came  to  fche  prosecutor  and  demaDded 
a  poQod  which  be  had  lent  him  the  day  before. 
On  the  prosecator  saying  he  had  not  got  a 
pound  the  prisoner  drew  a  knife  and  placed  it 
across  the  prosecutor's  throat,  saying,  *'I'll 
cut  your  throat  if  you  do  not  give  me  the 
poan4."  He  then  snatched  the  prosecutor's 
watch  and  said,  **  IVe  got  your  watch  now  ;  you 
give  me  the  pound  and  I'll  five  vou  the  watch." 
The  watch  was  afterwards  tound  by  a  constable 
in  the  prisoner's  box.  Three  questions  were  left 
to  the  jury :— (1.)  Did  the  accused  take  the 
watch,  intending  at  the  time  he  took  it  to  keep 
it  permanently  as  compensation  for  the  pound  ? 
(2.)  Did  he  take  the  watch  intending  to  keep  it 
only  for  a  short  time  in  the  expectation  that  the 
prosecutor  would  be  induced  thereby  to  pay  the 
pound,  and  not  with  anv  intention  of  keeping 
it  permanently  ?  (3.)  Did  he  take  it  in  order  to 
induce  the  prosecutor  to  pay,  but  intending  to 
keep  it  permanently  if  he  did  not  pay?  The 
jury  answered  the  first  and  second  questions  in 
the  negative,  the  third  in  the  affii*mative,  and 
convicted  the  prisoner.  Held,  that  upon  these 
findings  the  conviction  must  be  quashed.  The 
proper  question  to  leave  to  the  jury  was  whether 
the  prisoner  took  the  watch  in  the  honest  belief 
that  he  was  entitled  to  do  so  to  secure  his 
repayment.    Rkoika  v.  Georoe       -      •    375 

2. Criminal  Law  Amendment  Act^  s,  42.3 

— Bigamy — American  decree  of  divorce — 16  Vie. 
No.  14,  s,  7 — Domicil—  Validity  of  foreign 
marriage^  Onus  <^  proqf-^ Foreign  certificate  of 
marriage — Wrongful  admission  of  immatmal 
evidence."}  The  prisoner,  who  was  convicted  of 
bigamy,  put  in  at  the  trial  under  16  Vic.  No. 
14,  s.  7»  a  decree  of  divorce  on  the  ground  of 
desertion,  obtained  aeainst  his  wife  in  New 
Mexico,  U.S.  The  decree  alleged  that  the 
prisoner  had  satisfied  the  Court  that  he  had 
resided  in  New  fiiexioo  for  the  six  months 
preceding  the  decree.  The  evidence  at  the  trial 
shewed  that  the  prisoner  had  not  so  resided. 
Heldy  that  in  the  absence  of  proof  that  the 
prisoner  was  domiciled  in  New  Mexico,  this 
Uourt  could  not  recognise  the  said  decree  as 
annulling  a  marriage  contracted  in  N.S.W.,  and 
that  the  statement  in  the  decree  that  the 
prisoner  had  resided  there  six  months  was  no 
evidence  to  go  to  a  jury  of  the  acquisition  of.  or 
of  the  intention  to  acquire,  a  New  Mexican 
domicil.  As  to  the  second  marriage,  the 
prisoner  admitted  in  a  number  of  letters  which 
were  put  in  evidence  that  a  marriage  de  facto 
and  de  jure  had  taken  place  in  America.  Heldt 
that  the  prisoner  must  be  taken  to  have  ad- 
mitted a  marriage,  valid  according  to  the  law  of 
the  country  where  it  took  plaoci  and  that  the 


omos  of  impugning  its  validity  lay  on  him. 
After  the  second  marriage  had  been  proved  by 
the  evidence  of  the  second  wife,  and  tiie 
admissions  of  the  prisoner  in  the  said  letten, 
the  Crown  put  in  a  oopy  of  the  marria^ 
license  and  of  the  marriage  certificate  obtatned 
from  America,  and  verified  aa  true  cofMes  by  a 
series  of  certificates,  vhich  were  also  pat  in. 
Held,  that  in  the  absence  of  any  erideikce  as  to 
the  American  law  of  the  registration  of 
marriages  and  of  the  admissibility  of  sndi 
documents  in  evidence  in  American  Courts,  the 
said  documents  were  wrongly  admitted.  Bui  held 
(WiNDKTiCR,  J.,  dissentiente),  that  the  marriage 
hsving  lM>en  otherwise  conduaively  proved, 
the  impruper  reception  of  these  docameiitB 
did  not  avoid  the  conviction.  Per  This  Chixt 
Justice  :  The  marriage  having  been  already 
conclusively  proved,  the  admission  of  nnneees- 
sary,  though  immaterial,  evidence  canaed  the 
prisoner  no  substantial  wrong,  and  therefoce, 
under  s.  423,  the  conviction  ought  not  to  be 
avoided.  Per  VVindeteb,  J. :  Where  illessl 
evidence  has  been  admitted,  it  is  not  us 
intention  of  s  423  that  the  Court  should  take 
upon  itself  to  say  that  no  substantial  wrong  has 
therebv  been  done  to  the  prisoner.  Per  Inxi^ 
J. :  The  evidence,  exclusive  of  that  wronfly 
admitted,  was  so  conclusive  and  indiapntabk 
that  any  other  finding  by  the  jury  would  ban 
been  demonstrably  wrong,  and  therefor^ 
irrespective  of  s.  423,  the  conviction  onght  mat 
to  be  dUturbed.    R.  v.  M'Lkod      -      -       218 


3.-T — Oriminal  Law  Amendment  Act  (46 
Vic,  No.  17),  ss.  22,  24,  429,  458— ifa/idottoiy 
wounding — Escape — Arrest  without  warroMt— 
Resistance  to  illegal  curreitt.]  The  prisoner,  a 
convicted  felon,  escaped  from  gaol  and  eluded 
pursuit  for  two  months,  when  ne  was  arrested 
bv  a  constable,  without  a  warrant,  on  a  charge 
of  escaping  from  gaol.  The  prisoner  seized  the 
constable's  revolver  and  havmg  shot  him  in  the 
head  and  struck  him  several  blows  with  the 
butt,  escaped  from  him.  On  his  trial  for 
maliciously  wounding,  with  intent  to  do  grievous 
bodily  harm,  the  Judge  told  the  jury  wat  the 
arrest,  being  without  a  warrant,  was  illegal; 
but  that  though  a  man  improperly  deprived  of 
liberty  may  take  all  reasonable  means  to  recover 
his  liberty,  he  is  not  justified  in  using  a  deadly 
weapon  or  inflicting  grievous  bodily  harm 
The  jury  found  the  prisoner  guiltv  of  maliciodsly 
wounding,  under  s.  24,  and  that  he  had  used  no 
more  force  than  was  necessary  for  his  escape. 
Held,  first,  that  an  illegal  arrest  being  an 
assault,  the  person  arrest^  may  resist  with  a 
corresponding  amount  of  force  to  that  used  in 
such  assault,  but  that  a  deadly  weapon  may  not 
be  used,  nor  grievous  bodily  injury  inflicted 
upon  the  officer  making  tiie  arrest.  His 
Honour  therefore  rightly  directed  the  jury  that 
the  prisoner  was  not  justified,  even  on  the 
assumption  that  the  arrest  was  illwd,  in  using 
the  amount  of  violence  that  he  cud,  and  the 
verdict  of  the  jury,  irrespective  of  their  answer 
to  the  special  question  asked  of  them,  was 
correct.  The  case  of  Woo  Tin  (9  N.S.W.  L.B. 
493)    distingoished.       Secondly    (FosteBi    J., 
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dissentiefUe)^  that  at  common  law  any  private 
penon  or  constable  may  arrest^writhout  warrant 
a  convicted  felon  who  is  illegally  at  large. 
Thirdly,  that  an  escape  from  custody  after 
conviction  is  an  offence  punishable  under  sec. 
4«58  of  the  C.  L.  A.  Aciy  and  that  an  escape 
being  an  offence  which  is  continuously  being 
committed  until  the  offender  is  recaptured,  the 
prisoner  was  arrested  whilst  in  the  act  of 
committing  an  offence  punishable  under  the  Act, 
and  his  arrest  without  a  warrant  was  therefore 
legal  under  sec.  429.  The  conviction  was 
therefore  upheld  on  the  grounds  that  the  general 
verdict  of  tne  jury  was  right,  and  that  since  the 
arrest,  although  without  warrant,  was  a  legal 
arrest,  the  special  finding  of  the  jury  that  Sie 
prisoner  used  no  more  force  than  was  necessary, 
inconsistent  as  it  was  with  the  general  t verdict, 
was  immaterial,  and  such  question  should  not 
have  been  left  to  the  jury.  R.  v.  Tommy 
Ryan 171 

CROWN  LANDS— TVaTw/cr  Dedaratory 
Act  (42  Vic.  No.  26),  s.  3— Sale  by  sheriff-- 
Construction  of  statute  having  a  retrospective 
ffftctJ]  In  February,  1872,  N.  transferred  to 
J.N.  certain  lands,  of  which  one  portion  had 
been  conditionally  purchased  in  1869,  and  the 
other  portion  had  been  additionally  con- 
ditionally purchased  in  1870.  This  transfer 
was  registered  in  the  Lands  Office,  but  was  fibt 
registered  in  the  Registrar-Generars  Office.  In 
October,  1872,  all  N.'s  risht,  title,  and  interest 
in  the  same  land  was  sold  bv  the  sheriff  under 
a  writ  of  fi,  fa.  to  W.,  ana  the  transfer  was 
registered  in  the  Registrar-Generars  office. 
The  plaintiffs,  who  claimed  under  W.,  brought 
an  action  of  ejectment  against  the  defendants, 
who  claimed  under  J.N.  The  defendants  con- 
tended that  by  virtue  of  the  operation  of  s.  3 
of  the  Transfer  Declaratory  Act,  1879  (42  Vic. 
No.  26),  which  had  a  retrospective  effect,  the 
transfer  from  N.  to  J.N.  passed  all  N.'s  estate 
and  interest  in  the  land  to  J.N.  Held,  that  the 
Act  had  not  that  effect,  and  therefore  that  the 
plaintiffs  should  succeed.    Law  v.  Nixon  342 

2. Crown  Lands  Act  o/1884,  ss.  14  (6),  17, 

18,  20—25  Vic.  No.  1,  «.  13-39  Vic.  No.  13,  «. 
9-43  Vic.  No.  29,  s,  b— Forfeiture  of  conditional 
purduvte — Decision  of  Land  Board  Jinal— Power 
of  Minister  to  refer  to  Land  Board  for  further 
consideration .]  VV  here  under  the  Croum  Lands 
Act  of  1884  the  decision  of  the  Local  Land 
Board  is  declared  to  be  final,  as  in  a  question 
of  voidance  or  forfeiture  under  sec.  20,  the 
Minister  has  no  power  to  refer  the  case  to  the 
Board  for  reconsideration  under  sec.  14,  sub-s.  6, 
which  provides  that  the  Minister  may  return  to 
ttie  Board  for  rehearing,  or  further  considera- 
tion, any  matter  which  appears  to  have  been 
improperly  or  insufficiently  considered.  Ex 
parte  Simon  Robinson 57 

3. GroumLandsActoflSSiiiS  Vic.  No. 

18),  ss.  4,  86,  88,  <fc  90 -Meaning  of  **  Crown 
lands " — InterpreUxtion  dause-l  .  The  words, 
"  Crown  lands,"  in  s.  90  of  the  Craton  Lands 
Actot  1884,  do  not  include  lands  held  under  a 


pastoral  lease.  In  s.  4  "oontext"  me^tta,  not 
the  part  which  immediately  precedes  or  follows 
a  section,  but  the  whole  Act.  Scnifjk,  **  Crown 
lands"  in  s.  86  do  not  mean  CrawD  lauds  as 
defined  in  the  4th  section  of  the  Act.  Jai^uk.«i 
V.  Stafford 127 

4. 25  Vic.  No.  1,  ss.  13.  21-39  Vic.  No. 

13,  ss.  6,  7-48  Vic.  No.  18,  ^.  IS^Cojiditional 
purchaser — Additional  conilifioiwl  purchaser — 
Record  of  decision  of  Minister.  ]  I  n  J  u  ne ,  1 880, 
a  person  under  the  age  of  sixteen  ajiplted  for  an 
additional  conditional  purch^&d  by  virtue  Gf  a 
conditional  purchase  made  under  the  Crottm 
Lands  Act  of  1861.  The  aj^plication  was  not 
made  in  person.  Held,  that  the  application 
should  have  been  made  in  pt  iwcm  (39  Vic,  No. 
13,  s.  7).  Held  (per  Innss.  J.j,  that  the  appli- 
cation was  also  bad,  on  th^-  t^'round  thut  the 
applicant  was  not  over  the  uge  of  sixteen  (39 
Vic.  No.  13,  8.  6).  In  r»nl«r  to  prove  the 
decision  of  a  Minister  (48  Vie,  No.  18,  a.  18)  a 

S roper  record  of  such  decision  must  be  pro- 
UCed.      MiLLANE  V.  TULLY  -      -       440 

5. 53  Vic  No.  21,  ss.  7.  27  {^)—Apjwat^ 

Discretion — Frontage]  "Whtire  the  Land  B<mrd 
has  wrongly  exercised  its  disL-retiun  there  is  an 
appeal  to  the  Land  Court.  The  Laud  fioartl 
allowed  an  application  (wliie-h  wae  made  by 
virtue  of  an  original  conditional  purchase  situ- 
ated on  one  side  of  one  of  the  niaiD  rivers  of  the 
colony)  for  an  additional  conditional  pnrchase 
on  the  opposite  side  of  the  river,  and  the  Laiid 
Court  on  appeal  disallowed  the  application . 
Held  (on  a  case  stated  under  s  8  1 6)  of  the  Lnnd 
Act  of  1889).  that  under  s  '21  (3)  tht^rc  was  a 
discretionary  power  vested  iu  the  Laud  Board, 
subject  to  appeal  to  the  Lar^l  Court,  and  tliat 
the  Supreme  Court  could  nut  rjuealion  the 
decision  of  the  Land  Court  on  the  fitcts. 
Mackay  v.  McCarthy      -  -  435 


'DA'NLAQ'EmS— Contract  —  Archifect  —  htcon* 
sistency  of  verdict.]    S.,  an  architect,  Mas  em- 

E loved  by  H.  to  prepare  certain  plana  for  a 
uilding.  S.,  in  his  evidence,  ntatt'd  that 
nothing  was  said  as  to  the  pHct^  the  building  was 
to  cost  H.,  on  the  other  hand,  f^aid  that  hu  was 
restricted  in  his  plans  to  a  building  not  to  uoat 
more  than  7000/.  Tenders  were  called  for,  and 
the  lowest  was  11  979/.  H.  thereupon  refused 
to  pay  S.  commission  for  hia  w  oi  k>  and  ho  tlien 
brought  an  action  to  recover  ;{20/.,  being  com- 
mission, &c.,  on  11,979/.  The  jury  found  a 
verdict  for  200/.  Held,  ou  the  uppftcatioD  by 
the  defendant  for  a  new  triaL  ou  the  grouud 
that  the  issue  for  the  jury  wus  simply  whether 
the  plaintiff  was  entitled  to  3'^UL  or  nothing,  and 
that  they  had  failed  to  try  the  Issue  submitted 
to  them,  that  the  verdict  ought  not  to  be 
disturbed.    Spenceb  v.  Haekls  -      -      21 

DEPAMATION-Z^^/-n  Vk.  No.  13, ». 

6  -Liability  of  newspaper  proprietor — Gross 
negligence.]  The  proprietor  t*f  a  newspaper  is 
civilly  responsible  for  the  pti  I >li cation  of  ^,prv 
libel  in  his  paper,  whether  puljUshc^ 
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4. Mtuiers  and  servanU  -  8es  Mastbb  akd 

Sbbvant. 

COUNTRY  TOWNS  WATER  AND 
SEWERAGE  ACT— iS^m  Municipautiss. 

CRIMINAL  IjAW  ^  Larceny  —  Animus 
furandi—  Taking  arUcU  with  intention  of  keeping 
it  as  security  Jor  a  debt—Ciaim  of  right — The 
proper  questions  to  be  U/t  to  the  jury.]  The 
priaoaer  came  to  fch6  prosecutor  and  demaDded  I 
a  poQod  which  he  had  lent  him  the  day  before.  | 
On  the  prosecntor  saying  he  had  not  got  a 
pound  the  prisoner  drew  a  knife  and  placed  it 
across  the  prosecutor's  throat,  saying,  '*ril 
cut  your  throat  if  yon  do  not  give  me  the 
poun4."  He  then  snatched  the  prosecutor's 
watch  and  said,  '*  I've  got  your  watcn  now  ;  you 

?'ve  me  the  pound  and  I'll  five  vou  the  watch." 
he  watch  was  afterwards  &und  by  a  constable 
in  the  piisoner's  box.  Three  questions  were  left 
to  the  jury :— <1.)  Did  the  accused  take  the 
watch,  intending  at  the  time  he  took  it  to  keep 
it  permanently  as  compensation  for  the  pound  ? 
(2.)  Did  he  take  the  watch  intending  to  keep  it 
only  for  a  short  time  in  the  expectation  that  the 
prosecutor  would  be  induced  tnereby  to  pay  the 
pound,  and  not  with  any  intention  of  keeping 
It  permanently  ?  (3. )  Did  he  take  it  in  order  to 
ioauoe  the  pi-osecntor  to  pay,  but  intending  to 
keep  it  permanently  if  he  did  not  pay?  The 
jury  answered  the  first  and  second  questions  in 
the  negative,  the  third  in  the  affiimative,  and 
convicted  the  prisoner.  Held,  that  upon  these 
findings  the  conviction  must  be  quashed.  The 
proper  question  to  leave  to  the  jury  was  whether 
the  prisoner  took  the  watch  in  the  honest  belief 
that  he  was  entitled  to  do  so  to  secure  his 
repayment.    Bkgina  v,  Gsoroe  -    375 

2. CritnincU  Law  Amendment  Act,  s,  42^ 

'^Bigamy — American  decree  ofdivorce—lQ  Vie. 
No.  14,  s.  1—Domicil—  Validity  of  foreign 
marriage^  Onus  ^f  proofs  Foreign  certijtcate  of 
m<irriage — Wrongful  admission  of  immatmal 
evidence,']  The  prisoner,  who  was  convicted  of 
bigamy,  put  in  at  the  trial  under  16  Via  No. 
14,  s.  7,  a  decree  of  divorce  on  the  ground  of 
desertion,  obtained  aeainst  his  wife  in  New 
Mexico,  U.S.  The  decree  alleged  that  the 
prisoner  had  satisfied  the  Court  that  he  had 
resided  in  New  Mexico  for  the  six  months 
preceding  the  decree.  The  evidence  at  the  trial 
shewed  that  the  prisoner  had  not  so  resided. 
Heldt  that  in  the  absence  of  proof  that  the 
prisoner  was  domiciled  in  New  Mexico,  this 
t!ourt  could  not  recognise  the  said  decree  as 
annulling  a  marriage  contracted  in  N.S.W.,  and 
that  the  statement  in  the  decree  that  the 
prisoner  had  resided  there  six  months  was  no 
evidence  to  go  to  a  jury  of  the  acquisition  of.  or 
of  the  intention  to  acquire,  a  New  Mexican 
domicil.  As  to  the  second  marriage,  the 
prisoner  admitted  in  a  number  of  letters  which 
were  put  in  evidence  that  a  marriage  de  facto 
and  dejure  had  taken  place  in  America,  held, 
that  the  prisoner  must  be  taken  to  have  ad- 
mitted a  marriage,  valid  according  to  the  law  of 
the  country  where  it  took  plaoe^  and  that  the 


omos  of  impugning  its  validiW  Isy  « 
After  the  second  marriage  had  been  po 
the  evidence  of  the  second  wife^  m 
admissions  of  the  prisoner  in  the  ssil 
the  Crown  put  in  a  copy  of  the  r. 
license  and  of  the  marriage  certificate  .v 
from  America,  and  verified  as  true  o^- 
series  of  certificates,  which  were  sla^ 
Held,  that  in  the  abeenoe  of  any  eridi^ 
the  American  law  of  the  re^ista^ 
marriages  and  of  the  -  admissibih^i - 
documents  in  evidence  in  American  Oo^ 
said  documents  were  wrongly  admitteiL}  , 
(WiNDBYKR,  J.,  ditsentienU),  that  tbe^ 
having  been  otherwise  condusivelyi 
the  iinpruper  reception  of  these  A ' 
did  not  avoid  the  conviction.  Per  '. 
Justice  :  The  marriage  having 
conclusively  proved,  the  admission  < 
sary.  though  immaterial^  evidence 
prisoner  no  substantial  wrong,  and  j 
under  s.  423,  the  conviction  ought  i 
avoided.  Per  Windbtbb,  J. :  WW 
evidence  has  been  admitted,  it  iil 
intention  of  s  423  that  the  Court  tm 
upon  itself  to  say  that  no  substantial  f 
thereby  been  done  to  the  prisoner.  A 
J. :  The  evidence,  exclusive  of  thai 
admitted,  was  so  conclusive  and  inj. 
that  any  other  finding  by  the  jury  wt 
been  demonstrably  wrong,  and  t 
irrespective  of  s.  4&,  the  conviction  i 
to  be  disturbed.    K.  v.  M'Lbod     - 


3*-: — Oriminal   Law   Amendment 
Vic.  No,  17),  ss.  22,  24,  429,  468-Jr 
wounding^JEscape — Arrest    without  i 
Resistance  to  tUegai  arrest,']     The  pr 
convicted  felon,  escaped  from  gaol  ao 
pursuit  for  two  months,  when  he  was 
bv  a  constable,  without  a  warrant,  on 
of  escaping  from  gaol.     The  prisoner  t* 
constable's  revolver,  and  having  shot  h 
head  and  struck  him  several  blows  ^' 
butt,   escaped   from    him.      On   his  * 
maliciously  wounding,  with  intent  to  do 
bodily  harm,  the  Judge  told  the  jury 
arrest,  being  without  a  warrant,  wa» 
but  that  though  a  man  improperly  det 
liberty  may  take  all  reasonable  means : 
his  liberty,  he  is  not  justified  in  usin^ 
weapon    or    inflicting   grievous  bodil; 
The  jury  found  the  pi-iaoner  guiltv  of  m 
wounding,  under  s.  24,  and  that  he  hail 
more  force  than  was  necessary  for  hi 
Held,  first,   that   an    illegal   arrest/ 
assault,  the  person  arrested  may  resi^* 
corresponding  amount  of  force  to  tha^ 
such  assault,  but  that  a  deadly  w^pon 
be  used,   nor  grievous  bodily  injury 
upon    the    officer    making   Uie   arre^' 
Honour  therefore  rightly  directed  the  " 
the  prisoner    was   not   justified,  even 
assumption  that  the  arrest  was  ille^l. 
the  amount  of  violence  that  he  did, 
verdict  of  the  jury,  irrespective  of  the: 
to  the  special    question  asked  (^tl 
correct.    The  case  of  Wt^ 
493)   distinguished 
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in  accordanoe  with  the  following  temiB  and 
conditions. "  One  of  the  conditions  being  * '  that  \ 
in  case  any  shearer  leave  he  shall  be  paid  in  full  . 
for  all  sheep  shorn  by  him,"  subject  to  certain 
penalties.  It  was  contended  on  an  application 
for  a  prohibition  that  notwithstandins  the 
Maniera  a7id  Servant*  Ad,  under  that  condition 
the  shearer  was  at  liberty  to  leave  when  he 
pleased.  Htld^  that  he  was  properly  convicted, 
inasmuch  as  the  word  "  leave  "  in  the  agreement 
meant  legally  leave,  or  leave  with  the  master's 
oonsentt  and  that  if  it  meant  that  the  shearer 
might  leave  of  his  own  accord,  it  was  repugnant 
to  the  first  part  of  the  agreement,  and  must 
therefore  be  rejected.  In  construing  written 
documents,  if  different  parts  are  inconsistent 
with  each  other,  effect  should  be  given  to  that 
part  which  is  calculated  to  carry  into  effect  the 
real  intention  of  the  parties,  and  that  part 
which  would  defeat  it  should  be  rejected.  Eix 
parte  Cams&on 422 


MORTOAOE-'SrAcrty  selling  mortgage's 
rxghty  title,  and  intertat,']  In  an  action  of  eject- 
ment, in  which  the  defendant  was  the  mortKsgor 
in  possession  of  the  lands,  and  the  plaintiff  was 
the  transferee  of  the  defendant's  right,  title, 
and  interest  in  those  lands  from  the  sheriff,  who 
sold  under  a  writ  of  fi,  fa, ,  the  defendant  con- 
tended that  as  the  legal  estate  was  outstandinff 
in  the  mortgagee  the  plaintiff  could  not  succeed. 
Held,  that  the  defendant  could  not  s?t  up  that 
defence,  as  he  was  as  much  estopped  from 
impeaching  the  sheriff's  transfer  as  he  would 
have  been  from  impeaching  his  own.  Smith  v. 
Smythe 296 


-Lien  on  Wocl  Act^See  Iakv. 


MUNICIPALITIES— i^ttmW/?a/i<ie«   Act 

0/1867  (31  Vic.  No.  12),  «er.  l65— Afunictpo/t- 
ties  Lighting  Act  of  1873  (36  Vie  No.  26),  wc.  1 
— Lighting  rtUes  —Property  deriving  any  benefit.  ] 
A  municipality  may  levy  lighting  rates  upon  the 
owners  of  property  within  the  municipality  by 
virtue  of  section  1  of  the  MunidpalitifM  Lighting 
Act  of  1873,  which  must  be  read  with  section 
165  of  the  Municipalitiea  Act  of  1867.  even 
though  no  light  from  the  lamps  erected  by  the 
municipality  reach  the  property,  inasmuch  as 
property  may  **  derive  beneht  or  advantage  "  in 
other  ways  than  by  the  direct  advantage  of 
illumination.  The  Borough  of  Alexandria 
V,  Cooper 166 


2. 31   Vic.  No.  12,  88.  34,  48,  and  49  — 

Meaning  of  ** subscribe.'^^  At  a  meeting  of  a 
municipal  council  the  mayor  has  a  right  to 
reject  the  vote  of  an  alderman  who  has  not 
made  and  subscribed  the  declaration  required 
by  sec.  34  of  the  Munidpnlities  Act  of  1867.  It 
is  not  a  subscription  within  the  meaning  of  that 
section  if  the  alderman  filU  in  his  name  in  the 
space  indicated  by  **A.B."  in  schedule  B.  Ex 
parte  Whitney 118 


3. Country   Towns    WcUer  amd  Seweragt 

Act ^ By-law^  Ultra  vires ^44  Fie  No,  14.] 
The  borough  of  Bathurst  passed  a  by- law  nnder 
s.  13  of  the  Country  Towns  Water  and  Sewerage 
Act,  in  these  terms — "  The  borough  ooancil  may 
in  any  case  insist  on  water  being  supplied  by 
meter."  Held,  that  the  by-law  was  uttra  vire*. 
ISx  parte  Littls 48 

4. 31  Vic.  No.  12,  S8.  164  &  176— Notice. 

to  oumer  —  Occupier— Nutsances  Prevention  Act 
(39  Vie.  No.  14).  m.  14  &  29.]  Where  property 
is  occupied  it  is  sufficient  notice  of  asaessment 
to  the  owner  under  sec.  164  of  the  MmudpalUies 
Act  of  1867  (31  Vic.  No.  12)  if  the  notice  be 
served  on  the  occupier,  and  be  addressed  to 
both  the  occupier  and  the  owner.  Under  sec. 
176  of  the  Municipalities  Act  of  1867  the  owner 
of  property  which  is  occupied  can  only  be  soed 
for  rates  in  the  event  of  the  occupier  failing  to 
pay  the  rates,  and  not  sufficient  aistress  b^ng 
found  upon  tDe  premises.  A  niumcip«lity 
having  emptied  a  cesspit  cannot  reoov^-  from 
the  owner  in  an  action  at  law  'the  expenses 
incurred,  inasmuch  as  the  owner's  lialHlity 
having  been  incurred  by  reason  of  work  done 
under  the  Nuisances  Prevention  Act  (30  Vic. 
No.  14),  the  remedy  provided  by  the  29th 
section  of  that  Act  must  be  pursned.  Whecv 
an  Act  of  Parliament  creates  a  liability  not. 
existing  at  common  Uw,  and  provides  a  ptr> 
ticular  remedy  for  enforcing  it,  that  remeir 
must  be  pursued.  Borough  of  WAVE&LEtf. 
Jambs 450 

6. 31  Vic.  No.  12.  s.   in—Main  road- 

Foofpath^Negligence.]  A  municipality  is  re- 
sponsible for  the  state'of  repair  of  the  footpath 
bordering  on  a  main  roa^  within  the  munici- 
pality, in  the  absence  of  any  evidence  to  shew 
that  it  was  the  duty  of  the  Government  to 
repair  the  footway.  Johnson  t\  Boroogh  of 
St.  Leonards  --.-•--    446 


NAVIGATION    LAW   AMEND- 
MENT ACT,  1881-5ec  Shipping. 

NEQLIGENCE~<Sb«  NtisANCE. 


NUISANCE  — Negligence— Hi^hway—Dedi' 
cation  —  Injury  caused  by  overhanging  hed^e] 
The  plaintiff  whilst  walking  on  the  footway  of  s 
public  street  at  night  was  mjured  in  the  eye  by 
a  branch  of  a  hedge  which  grew  on  the  defen- 
dant's land  adjoining  the  street,  and  overfauig 
the  fence  on  to  the  footpath.  Held,  in  an  action 
for  negligence  and  nuisance  that  the  defendant 
was  liable  for  the  injury  so  caused  in  the  absence 
of  any  evidence  that  the  defendant  or  his  prede- 
cessor in  title  had  dedicated  the  street  to  the 
public  subjeibt  to  the  nuisance  caused  by  theover- 
hanging  hedge.    Ackboyd  v.  Campbell     470 


NUISANCES  PBEVENTION  ACT 

—  dee  Municipalitiks. 
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PARTNERSHIP— Payw«ne  of  private  debt 
voUh  partnership  properly.]  N.,  one  of  the 
membera  of  the  plaintiff  firm,  waa  privately 
indebted  to  the  defendant,  and  settled  the 
account  by  g^yu^g  him  a  piano,  the  property  of 
the  firm.  The  nrm  afterwards  sued  for  the 
price  of  the  piano,  and  the  defendant  pleaded 
accord  and  satisfaction.  HM^  that  in  the 
absence  of  any  fraud  or  collusion  between  N. 
and  the  defendant,  the  plaintiffs  could  not 
recover,  for  since  N.  could  not  himself  rescind 
the  contract  he  could  not  do  so  by  joining  his 
partners  as  plaintiffs.  Bukkk  v.  Proud- 
toot.       75 

POWER  OP  ATTORNEY— Srec  Vendor 

AMD  PURCHASKR,  1. 

YELKCT^C^— Appeal- Justices. "]  There  is 
no  appeal  to  the  PuU  Court  from  the  deciaion  of 
a  Judge  in  Chambers  upon  a  case  stated  under 
the  Justices  Appeal  Act.  Banks  v.  Norris.  -  77 

2. Costs—  Taxation—  Verdict  in  pursuance 

of  an  award — Potners  of  Court  and  Prothono- 
tary.]  An  action  having  been  commenced  in 
the  Supreme  Court  was  referred  by  consent  to 
arbitration,  and  the  arbitrators  were  to  return 
a  general  award  on  the  whole  declaration  for  a 
sum  certain,  and  such  award  was  to  be  entered 
as  a  verdict  whereon  final  judgment  might  be 
jigned,  and  costs  of  the  action,  reference,  and 
award  were  to  follow  the  verdict  so  entered. 
Held  (reversing  the  decision  of  the  Court  below), 
that,  the  appellants  having  obtained  a  verdict 
for  a  portion  of  thn  sum  claimed  by  them,  which 
verdict  carried  costs,  the  Court  could  not  give 
the  respondent  a  verdict  for  the  residue  of  the 
sum  claimed,  and  then  delegate  to  the  Pro- 
thonotary  the  duty  of  ascertaining,  by  the 
evidence  of  the  arbitrators  and  others,  as  to 
what  parts  of  the  appellants'  claim  the  respon- 
dent had  succeeded,  with  a  view  to  the 
apportionment  of  costs.  Held^  further,  that 
such  evidence  would  be  inadmissible,  as  tending 
to  explain  or  contradict  the  award.  Duke  of 
BuccUuch  V.  Metropolitan  Bpard  of  Works  (1) 
followed.  O'RouRKE  and  Another  v.  The 
Commissioner  for  Railways        -      -      459 

3. Appeal  under  Stamp  Duties  Act ^ See 

Stamp  Duty. 

RAILWAYS— /?at/i<;ay^c<  (22  Ftc.  JV^o.  19), 
«.  i^— Resumption  of  land— Basis  of  valuaXion.] 
Where  land  is  resumed  for  railway  purposes 
under  the  22  Vic.  No.  19,  the  value  of  such  land 
and  the  underlying  mineraU  must,  on  the  proper 
construction  of  s.  45,  be  estimated  as  if  the 
railway  for  which  such  land  is  resumed  had 
never  been  contemplated.  TThe  22  Vic.  No 
19  is  repealed  by  the  51  Vic  No.  35.  Compen- 
sation for  lands  resumed  for  public  works  is  now 
dealt  with  by  the  44  Vic.  No.  16,  s.  18,  and  the 
51  Vic.  No.  37,  s.  24.  The  action  survived  as 
against  the  Commissioners  for  Railways  ap- 
pointed under  the  51  Vic.  No.  35,  by  virtue  of 
s.  21  of  that  A  ct]  Black  v.  The  Commissioners 
FOR  Railways 160 


REAL  PROPERTY^<?on''«if«Tw<  of  right 
en/ry— 32  Henry  VIII  c.  9-Preienceil  titU— 
9  Geo.  IV.  e,  83,  «.  24]  N.,  never  having 
been  in  possession  of  certain  lands,  conveyed 
them  to  the  plaintiff  by  an  indenture  dated  7th 
December,  1887,  at  which  time  the  defendants 
or  their  predecessors  in  title  were  in  posaeasion. 
In  an  action  of  ejectment  the  plaintiff  was  non- 
suited  on  the  ground  that  this  conveyance  waa 
void,  and  that  the  plaintiffs  title  was  a  **pre« 
tenced  "  title  under  the  statute  32  Henry  VOl. 
c.  9,  or  by  the  common  law  of  which  that  Act 
is  declaratory.  Held  (on  a  new  trial  motion), 
that  the  common  law  ^>f  which  thut  Act  is 
declaratory  is  in  force  in  thla  colony,  and  thei'e- 
fore  that  this  deed,  conveying  a  mere  right  of 
entiy,  was  void.  Sembfe  :  The  statute  .t2  Heury 
VIII.  0.  9  is  in  force  in  thia  colony.  Construc- 
tion of  s.  24  of  9  Geo.  IV^.  c.  S3  conBlduted, 
Nichols  v.  Anglo-Ausihalian  Invkhtmknt, 
Finance,  AND  L AN p  Co.     *      -      -      -    354 

REAL  PROPERTY  ACTS-26  lie 
No.  9,  »«.  23  <fc  SQ—Applft'ijnf  takintf  pt'oceedtngn 
—  WaiiJer— Lapsing  of  caveat,}  P,  applied  to 
bring  land  under  the  Rnji  Property  Act^  and  M. 
duly  lodged  a  caveat.  V*.  then  stated  a  case 
under  s.  4  of  the  Amending  Act.  Within  three 
months  of  lodging  the  caveat  M.  took  no  steps 
to  keep  the  caveat  alive.  After  the  la[ise  of 
three  months,  M.,  in  piirsnance  cif  an  order  of 
the  Court,  made  on  the  a|>plicfttion  of  ?,,  stated 
a  case.  The  issues  wen^  tried,  and  a  verdict 
found  for  M.  P.  then  applied  to  the  Court  for 
a  rule  nisi  for  a  new  triiil,  ainl  his  application 
was  refused.  He  appealed  to  the  Privy  Council 
against  the  decision  of  tl^o  Court,  and  the 
appeal  was  dismissed.  After  t)\eMG  pmccedinga 
hadbeeil  taken.  P.,  finding  that  M.  had  taken 
no  steps  to  keep  the  c^ivcat  alive,  applied  to 
the  Court  for  an  order  that  the  caveat  might  be 
removed  on  the  ground  tliat  M.  had  failed  to 
take  proceedings  as  prnvidcd  by  a.  23  of  the 
Real  Property  A  et.  Held  f  p^  t h  e  C  n  i  e f  J  r  sti ck 
and  Foster,  J.,  Innbs,  J.,  duhitantt].  that  this 
application  should  be  rufuaed^  iaaannieh  as  P. 
must  be  considered  to  have  waived  his  right  to 
raise  this  point  by  reason  f>f  liis  having  taken  all 
these  proceedings.    Philliis  v  Mahtkn     153 

2. 20|rtc.  No.  9,  B.  'IZ—Soticf  to  Registrar- 

Oeneral — Caveat  Utpmai  —  Wtuvrr]  On  an 
application  to  set  aside  an  order  [  whereby  the 
Registrar-Greneral  was  restrAined  from  bringing 
certain  lands  under  the  AVa/  Pntperti/  Actj  on 
the  ground  that  the  Ccmrt  bad  no  power  to 
make  the  order,  as  the  uavcat  hail  lapsed  L»y 
reason  of  the  notice  refjiiired  by  s.  23  *>f  tlm 
Real  Property  Act  not  biuing  been  given  to  the 
Registrar-General,  it  was  contended,  first,  that 
that  part  of  the  section  wliich  provides  for  the 
notice  was  directory  and  not  tniporatLve^  and 
secondly,  that  the  applicant  had  wuivetl  hia 
right  to  raise  that  point,  aa  the  caveator  had 
issued  a  writ  of  ejectment  and  the  applicant 
had  appeared  to  the  wnt.  Hdd^  that  the 
caveat  had  lapsed  by  reason  of  the  failure  to 
give  the  required  notic«,  and  secondly  that  the 
applicant  being  unaware  at  the  time  he  appeared 
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to  the  writ  of  eiectment,  that  notioe  had  not 
been  ^ven,  could  not  be  said  to  have  waived 
the  point.    Nicholls  v,  Lbb    •  122 

3. 26  Vie.  No.  9,  ».  23 ;  41  Vic  No.  18. 

t.4 — Order  restraining  RegiHrar-Oeneral— Power 
of  tingle  Judge  to  make  the  order— i  Vie.  No.  22, 
»,  27]  A  single  Judffe  has,  propria  vigore,  no 
power  to  make  an  oroer  under  the  Heal  Property 
Act,  8.  23,  and  the  41  Vic.  No.  18,  s.  4,  restrain- 
ing the  Registrar  -  General  from  bringing  the 
land  under  the  Act ;  and  if  he  makes  such  an 
order  as  for  the  Full  Court  in  vacation  or  in 
case  of  exigency  under  the  4  Vic.  No.  22,  s.  27, 
it  requires  confirmation.      In  fe   AIackenzib 

277 

4. 26  Vic.  No,  9,  M.  23,  82—41  Vie.  No. 

18.  8.  4 — Caveat — ZajMe— ^ot ver  ]  A  caveat 
was  lodged  in  1887,  and  lapsed,  under  s.  23  of  the 
Seal  Property  Act,  on  the  expiration  of  three 
months.  After  such  lapse  the  applicant  stated 
a  case,  under  41  Vic.  No.  18,  s.  4,  and  obtained 
an  order  directing  the  caveator  to  file  his  case, 
which  the  caveator  did  on  the  18th  November, 
1887.  Nothing  more  was  done  in  the  matter  for 
nearly  three  years,  when  the  applicant  now 
applied  for  an  order  to  remove  the  caveat  under 
8.  82.  Held  (Stephen,  J.,  diseentiente),  that  he 
was  entitled  to  the  order,  and  that  the  fact  of 
the  applicant  having  taken  a  step  after  the 
lapse  of  the  caveat  was  no  waiver  and  created 
no  equity  in  the  caveator.  Held,  also  (Stephen, 
J.,  dUesentiente),  that,  although  the  caveat  had 
lapsed,  the  Court  could  make  an  order  for  its 
removal  under  s.  82.    In  re  MoIxtosh    •  283 

6. 26  Vic.  No.  Q,  8. 11,  aub.'S.  5,  and  s.  82 

— Entering  a  caveat  on  behalf  of  Her  Majesty.'] 
The  Reffistrar-Oeneral  entered  a  caveat  on 
behalf  of  Her  Majesty,  forbidding  the  bringing 
of  certain  lands  (which  were  claimed  as  Crown 
lands)  under  the  Real  Property  Act.  And  on 
an  application  for  the  removal  of  the  caveat,  it 
was  contended  on  his  behalf,  that  by  virtue  of 
8.  11,  sub. -8.  5,  of  the  Act,  he  was  the  proper 
person  to  enter  such  a  caveat.  Held,  that  under 
the  sub-section  he  could  only  enter  a  caveat 
when  the  land  was  under  the  Act,  and  that  the 
proper  person  to  enter  a  caveat  on  behalf  of  Her 
Majesty,  forbidding  the  bringing  of  lands  under 
the  Act,  was  the  Attorney -General.  In  re 
Walker  and  Othbbs      -      -      .      -     369 

6. 41   Vic.  No.  18,  s.  i— Final  decision- 
See  Evidence,  2. 

TLEQISTHATHON  —  Registration  Act  (7 

Vic.  No.  16),  8.  II— Priority]  S.  conveyed 
certain  lands,  bein^  a  portion  of  a  Crown  grant 
to  0.,  to  the  plaintiff,  m  1845,  by  a  deed,  which 
was  not  registered  on  the  5th  January,  1852, 
On  the  Ist  January,  1852,  S.  by  deed  conveyed 
certain  other  specific  lands  to  T.,  through  whom 
the  defendant  claimed,  ''and  also  all  or  any 
lots  forming  a  portion  of  the  said  grant  to  O.  to 
which  S.  is  entitled  either  in  possession, 
reversion,  remainder,  or  otherwise,  for  an  estate 


of  freehold  and  Inheritanoe,  or  in  any  way  vbst- 
Boever.  .  .  .  and  all  the  estate,  right,  title, 
and  interest,  claim  and  demand  wkstsoever, 
both  legal  and  equitable,  of  8.  therein  <nr 
thereto.  This  deed  of  the  1st  Januaiy  ms 
duly  registered  on  the  5th  JannaiY,  1852.  On 
areal  properi^  issue  lieinf  tried  between  tfae 
plaintiff  (applicant)  and  defendant  (caveator),  ib 
to  who  was  entitled  to  the  hind  compriied  in 
the  first  deed,  a  verdict  was  formally  entered 
for  the  i^iuti£^  and  leave  was  reserred  to  the 
defendant  to  move  the  Court  to  have  the  verdict 
entered  for  him.  Held,  on  that  motion,  that  tin 
verdict  should  be  entered  for  the  defendant,  as 
the  lands  mentioned  in  the  first  deed  were  ooan- 
prised  in  the  second,  and  the  second  deed  raiul 
be  considered  to  have  been  executed  prior  to  tke 
first  by  virtue  of  the  11th  section  of  EegistratiGin 
Ad  (7  Vic.  No.  16).    Boyge  v.  Bbckvan  •  139 


SALE  OF  aOODS— Stoppage  in  trtnute 
— Goods  in  the  hands  of  insolvent's  agent  a 
carrier.]  Goods  purchased  by  C.  from  H.  were 
undoubtedly  intended  to  pass  direct  from  tbe 
possession  of  H.  into  the  possession  of  a  cairia, 
to  be  carried  to  a  destination  intimated  by(}.to 
H.  at  the  time  of  sale.  The  goods  passed  iaio 
the  possession  of  the  carrier,  and,  whilst  m 
transitu^  C.  having  become  insolvent,  vem 
stopped  by  H.  Held,  that,  even  if  the  joodi 
came  into  the  hands  of  the  carrier,  as  a  earner 
on  C.'s  a^Dcount,  still  the  right  to  stop  thegnois 
in  transitu  existed.    Lyons  v.  Hoffnuvo  -  288 


SHEBIFF  — Poundage  fees^No  saU.]  S. 
lodced  a  writ  ofji.fa.,  endorsed  to  levy  00  the 
lands,  ^oods,  &c.,  of  L.  The  sheriff  went  into 
possession,  and  shortly  afterwards  the  sheriff 
was  instructed  by  S.  to  withdraw,  no  ssle 
havii^  been  effected,  and  there  beine  no  oob- 
promise.  The  sheriff  claimed  poundage  fees, 
but  S.  refused  to  pay  them  on  the  groimd  that 
no  money  was  received  under  t^e  writ.  HeU, 
that  the  sheriff  was  not  entitled  to  poundage 
fees.    In  re  Sly       -----.     39 

%— Interpleader^ Liability  of  attorney  jv 
possession  money.]  0.  and  W.  instni(^ 
the  sheriff  to  levy  upon  certain  goods  wlucb 
were  claimed  by  two  persons.  The  sheriff  inter- 
pleaded, and  the  usual  orders  were  made, 
rayment  was  not  made,  nor  was  secnrity  gi^'oi 
within  the  time  allowed,  but  the  sheiifi  was 
instructed  to  stay  proceedings,  and  finally  C. 
and  W.  wrote  to  the  sheriff,  telling  him  to 
withdraw  on  payment  of  possession  money  by 
the  claimants.  Tlie  claimants  refused  to  pay, 
the  sheriff  tried  to  sell  the  goods  and  failed,  and 
before  *a  sale  was  effected  the  interpleader  va> 
decided  in  favour  of  the  claimants,  and  the 
sheriff  had  to  withdraw.  Beid,  that  the  sheriff 
could  recover  the  possession  money  fi«^  ^ 
and  W.    In  re  Creaoh  k  Wiluams  •     -  16 


3. Sale  of  equity  of  redemption  under  ^f^ 

—  See  Moetgage. 
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'  SHIPPING— •^'itn^a^um  Law  Amendment 
Act,  1881  (45  Vic.  No.  6),'m.  6,7-  Wrongful 
detaUion  ofthip — ReatonabU  and  probdble  cause 
—Bona  fides — Measure  of  damages  ^Costs  inci- 
•  dental  to  deUntUm— The  practice  to  he  pursued 
6y  Marine  Boards."]  In  an  action  under  the 
45  Vio.  No.  6,  for  the  wrongful  detention  of  a 
'  ship  by  a  Marine  Board,  the  reasonable  and 
prooable  cause  mentioned  in  sec.  7  is  not  to  be 
.  aealt  with  in  the  same  way  as  reasonable  and 
probable  cause  in  an  action  for  malicious  prose- 
cation,  and  in  no  way  dei>ends  upon  the  bona 
ides  of  the  Marine  Board  in  acting  upon  infor- 
mation conveyed  to  them,  but  is  a  question  of 
fact  arising  from  the  circumstances  oi  the  ship 
and  a  consideration  of  how  far  those  oircum- 
staoces  would  cause  a  person  of  competent  skill 
to  form  an  opinion  as  to  whether  she  was  safe 
or  unsafe  within  the  meaning  of  the  Act.  The 
Marine  Board  of  Newcastle  detained  in  port  the 
plaintiff's  schooner  on  the  ground  that  the  fore- 
mast was  rotten,  and  refused  to  allow  her  to 
proceed  to  sea  till  a  new  mast  had  been  substi- 
tuted. The  plaintiffs  brought  an  action  under 
the  45  Vic.  Iso.  6,  sec.  7,  and  the  Judge  found 
tliat  the  Board  had  acted  wrongfully  and  with- 
out reasonable  and  probable  cause,  that  as  a 
matter  of  fact  the  foremast  was  perfectly  sound 
and  superior  to  the  one  afterwards  put  in,  and 
found  a  verdict  for  the  plaintiffs  for  the  costs 
incidental  to  the  detention  and  survey  of  the 
ship.  Held^  however,  that  the  plaintiffs  could 
not  recover  the  expenses  of  taking  out  the  old 
mast  and  putting  in  the  new  one,  such  expenses 
not  beinff  **  loss  or  damage  sustained  in  conse- 
quence (3  such  detention  '*  within  the  meaning 
of  sec.  7.  The  Australian  Banking  Company 
V,  Burns 6 


2. Bill  of  lading--" At  owner's  risk"— 

Loss  by  negligent  naiHgaiion,'}  The  plaintiff 
shipped  certain  cases  of  fruit  by  the  defendant's 
steamship  under  a  bill  of  lading,  in  which, 
amongst  others,  was  the  following  clause: — 
"Fruit,  and  all  kinds  of  perishable  property, 
to  be  carried,  on  deck  or  below,  at  owner's 
risk."  The  ^oods  were  lost  in  a  collision 
occasioned  entirely  by  the  negligent  navigation 
of  the  defendant  s  servants,  neld,  that  the 
defendant  was  protected  from  liability  by  the 
terms  of  the  bill  of  lading.  Joyce  v.  Ellis  -  68 


STAMP  jyjJUY— Stamp  Duties  Act  of  1880 
(44  Vic.  No.  3),  «.  IQ— Appeal-Time  within 
which  a  person  dissaiisjied  with  the  assessTnent 
qf  Commissioner  may  appeal  —  Conetruction  of 
stcUtUes.]  M.  being  aissatisfied  with  the  assess- 
ment of  the  Commissioner  of  Stamp  Duties, 
after  14  days  had  elapsed  called  upon  the 
Commissioner  to  state  a  case  on  which  he  might 
appeal  direct  to  the  Supreme  Court.  The  Com- 
missioner refused  to  state  a  case,  on  the  ground 
that  M.  should  have  appealed  within  14  days, 
as  provided  in  s.  16  of  the  Stamp  Duties  Act  of 
1880.  M .  applied  to  the  Court  for  a  writ  of  man- 
damusdirecting  the  Commissioner  to  state  a  case. 
Held  {per  the  Chief  Justice  and  Foster,  J.) 


that  the  mandamus  should  be  granted,  inasmuch 
as  there  was  no  time  limited  by  that  section 
within  which  a  person  dissatisfied  may  appeal 
direct  to  the  Court  Held  {per  Stephen,  J.)  that 
M.  should  have  appealed  within  14  days.  Held 
alsOf  that  the  Stamp  Duties  Act,  being  a  revenue 
statute,  must  be  strictly  construed  in  favour  of 
the  subject.    Ex  parte  Masix  -  348 


STATUTES  —  Construction  —  Retrospective 
operation.'}  An  Act  of  Parliament  should  not 
be  construed  so  as  to  have  a  retrospective  effect, 
unless  it  is  clear  from  the  words  of  the  Act 
that  it  is  the  intention  of  the  Legislature  that 
it  should  have  that  effect.   Law  o.  Nixon  342 

2- Revenue  statute.]     A  revenue  8ta,tute 

must  be  strictly  construed  in  favour  of  the 
subject    Ex  parte  Mann  ....      343 

3. Construction -^''Person."]    The  word 

'*  person  "  in  the  same  Act  of  Parliament  ma^, 

in  one  clause,  include  a  corporation,  while  m 

other  clauses  it  may  not.    Ex  parte  Sferring 

-     -     -     - 407 

4. Liability  not  existing  at  common  Zaio— 

Remedy]  Where  an  Act  of  Parliament  creates 
a  liability  not  existing  at  common  law,  and 
provides  a  particular  remedy  for  enforcing  it, 
that  remedy  must  be  pursued.  Borough  of 
Waverley  v.  James 460 


SUNDAY — Sunday  observance — Public  enter- 
tainment or  amusement  for  gain — 21  Oeo.  III.  c. 
49,  s.  1-9  Oeo.  IV.  c.  83,  s.  24—4  W.  IV.  No. 
7,  s.  10—6  W.  IV.  No.  12-5  Vic.  No.  6—14 
Vic.  No  23]  The  defendant  was  the  owner  of 
a  theatre,  and  authorised  its  use  on  a  certain 
Sunday  evening  for  a  concert  at  which  a  musical 
programme  was  performed.  The  public  were 
admitted  by  tickets,  which  wei*e  purchased  at 
the  doors.  The  defendant  held  the  written 
permission  of  the  Colonial  Secretary  to  use  the 
theatre  on  Sunday  for  the  purpose  of  such 
entertainments,  such  permission  purporting  to 
be  given  under  the  14  Vic.  No.  23.  The 
plaintiff  sued  to  recover  a  penalty  of  200^.  under 
the  21  Geo.  III.  c.  49,  s  1,  which  prohibits  any 
house  or  place  being  opened  on  Sunday  for 
public  entertainment  or  amusement  to  which 
persons  are  admitted  by  payment.  Held,  that 
the  21  Greo.  III.  c.  49  is  in  force  in  New  South 
Wales  both  as  part  of  the  law  regulating  Sunday 
observance,  which  the  first  colonists  brought 
with  them  to  this  colony,  and  also  by  virtue  of 
the  9  Geo.  IV.  c.  83,  s.  24,  and  that  the 
defendant  was  liable  to  a  penalty  of  200^. 
Held,  also,  that  the  Colonial  Secretary  had  no 
power  to  issue  any  license  or  permission  to  open 
the  theatre  on  Sunday.  Walker  v.  Solomon 
88 
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See  Landlord  and  Tenant. 
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VENDOR  ft  VnRCniLBEIL-CavenafU 

to  deliver  abstrcLct  of  title  unlhin  recuonable  time — 
Dependent  cavenant^Condition  precedent^]  The 
defendant  bought  an  allotment  of  land  from  the 
plaintiff  at  an  auction  sale.  The  conditions  of 
Bale  were  thaft  the  purchaser  should  pay  a 
deposit  of  20  per  cent,  and  the  balance  in  four 
yearly  instalments ;  and  that  the  vendor  should 
within  a  reasonable  time  after  the  sale  deliver 
an  abstract  of  his  title.  The  defendant  paid  the 
deposit,  and  eight  years  after  the  sale  the 
plaintiff  sued  for  the  residue  of  the  purchase 
money.  The  plaintiff  never  delivered  an  abstract 
of  his  title,  nor  had  the  defendant  demanded  it. 
The  Court  ordered  a  verdict  to  be  entered  for 
the  defendant  on  the  ground  that  the  covenant 
to  deliver  the  abstract  of  title  was  not  an 
independent  covenant,  but  that  its  performance 
was  part  of  the  consideration  and  a  condition 
precedent  to  the  right  of  the  vendor  to  sue  for 
the  purchase  money.    Coofeb  v.  Gillies  -  396 

2 . Power  of  attorn^ —  Notice  of  revocation 

— 17  Vic,  No,  22— Fraudulent  declaration  by 
attorney — Bond  fide  purchaser  tptthout  itotice^ 
By  the  17  Vic.  No.  22  a  declaration  made  by  an 


attorney  that  he  h^  no  notice  of  the  revocatioB 
of  his  power  by  death  or  otherwise  is  coooluavt 
proof  of  non-revocation  when  made  to  a  bona 
fide  purchaser  for  valuable  oonsideratioa  with- 
out notice  of  any  such  revocation.  Heid^  that 
a  general  verdict  against  such  pun^iaaer  in  sa 
action  to  recover  the  property  was  justified  by 
evidence  to  the  effect  that  such  porchaaer  had 
cause  to  suspect  and  did  suspect  the  tnxtli  td 
such  declaration,  and  that  an  ofder  refnsiiig  a 
new  trial  must  be  affirmed-  The  17  Vic  No.  22 
does  not  apply  only  to  cases  where  no  notice  oC 
revocation  has  been  received  either  by  the 
attorney  or  the  purchaser ;  its  sole  object  is  to 
protect  a  6on«  fide  purchaser,  wi&out  notice, 
against  the  fraud  of  the  attorney.  MACMiLi.a9 
AKD  Wife  v.  The  Mutual  Provtdekt  LaifD 
Investing  and  Building  Socibtt,  LmrrKD  -  1 


WILL— lienU  and  profits— Tru8tee.'\  Adeviae 
of  land  to  trustees  to  receive  the  rents  and 
profits,  and  pay  the  same  to  the  ctstui  que  fncst, 
or  otherwise  to  allow  her  to  receive  the  same, 
vests  the  legal  estate  in  the  cestui  que  trugL 
Martin  v.  Phillips 481 


CASES   IN   EQUITY. 


ABSTRACT  OP  TITLE-^«e  Specmic 
Pekfo&mance,  2. 

ADMINISTRATION-  Widoioer  -  Next 
of  hn—FevBonaUy  exhausted  by  debts— Charter 
of  Justice y  clatuse  lA—CottsJ]  Where  the  per- 
sonalty of  an  intestate  would  be  exhausted  by 
her  debts  the  Court  granted  administration  to 
the  only  next  of  kin,  the  daughter  by  a  former 
marriage,  in  preference  to  the  widower,  and 
directed  that  the  costs  of  the  suit  should  be  paid 
out  of  the  estate  and  be  chargeable  on  the 
realty.    D*Abcy  v,  Moban    -      -      -    -    120 

ADVANCEMENT  —  BesuUing  trust  — 
Crown  Lands  Alienation  Act,  1861  (25  Vic.  So.  1) 
-— Conditioned  purchase,  transfer  of  by  trustee  to 
infant.]  M.,  who  held  a  conditional  purchase  as 
trustee  for  T.,  transferred  to  L.,  who  transferred 
to  the  defendant,  a  daughter  of  T.  and  an  in- 
fant of  sixteen  years.  L.  admitted  that  he  held 
the  land  as  trustee  for  T.  Beld^  on  the  evidence 
that  the  transfer  to  the  defendant  was  not  by 
way  of  advancement,  and  that  she  held  the 
lands  as  trustee  for  T.  Tooth  v.  Poioer  dis- 
tinguished.     WOOLDRIDGE  V,  M'ClUBE    -   226 

BILL  OF  SALE— Assignment  of  *'book 
and  business  debts" — Book  debts  created  subse- 
quent to  bill  of  saXe — Books  containing  entry  of 
such  debts— Injunction  to  the  htaring.]  A  biU  of 
sale  contained  an  assignment  of  all  the  stock-in- 
trade,  plant,  chattels.  &c.,  of  the  grantor,  a 
general  merchant,  and  also  '*all  other  the 
chattels  and  effecte,  matters  and  things  which 
at  any  time  during  the  continuance  of  this 
security  **  should  be  brought  upon  the  grantor's 


premises  or  be  used  in  connection  with  \a^ 
business,  and  all  the  contracts,  book  uid  boa- 
ness  debte  of  the  grantor  in  connection  with  &i 
said  business.  There  was  also  a  provision  that 
the  ffrantor  should  keep  up  the  stock-in-tcade. 
Hela,  on  motion  for  interlocutory  injnnctioii. 
that  book  debto  created  subsequent  to  the  hill 
of  sale  were  included  and  also  the  books  ia 
which  the  debts  were  entered.  Lobdon  Caa&- 
te&ed  Bank  of  Australia  v,  Fischer  >    193 


2. Prior  verbal  ayreement — Act  of  bank- 
ruptcy—Conqtany — Liquidation,'}  A  bill  of  sale 
given  in  pursuance  of  a  prior  agreement  dates 
back  to  that  agreement,  vrnlees  it  be  shewn  tkat 
the  bill  of  sale  was  postponed  with  the  in- 
tention of  giving  the  debtor  a  fictitious  credit 
with  other  creditors.  It  is  not  sufficient  to 
shew  that  at  the  time  the  bill  of  sale  was 
executed  the  person  granting  it  was  in  insolvent 
circumstances.  Austbalian  Co-opskattvb, 
&c.,  Co.  V.  L.C.  Bank  of  Austbalia      -      98 


CHARITY,  VOLUNTARY  CON- 
VEYANCE TO— Pwrchaser  for  value  fc^ 
notice— 27  Eliz,,  c.  4.]  A  voluntary  conveyance 
to  a  charity  is  not  avoided  by  a  sabseqnent 
conveyance  to  a  purchaser  for  value  with  notice. 
Decision  of  Owen^  J.,  overruled.  Gilchust  v. 
Lamb 199 

2. See  Will,  Constbuction  of,  2. 

CHARTER  OF  JUSTICE,  CLAUSE 
14— S'ec  Aduinistbation. 


VOL  XL] 
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CHARTER  OF  JUSTICE— ^mT&ustbb, 

Bbmukkkation  to. 

COMPANIES  ACT  (37  Vic  No.  19).  «. 
^—Ratification  of  register— Right  of  appeal  to 
Ml  Court  from  the  order  of  the  Primary  Judge 
-4  Vie.  No.  22 'Equity  Act  of  1880  (44  Vic 
No.  18.]  Aif  appeal  to  the  Full  Court  lies  from 
M  order  made  oy  the  Primary  Judge  under  s. 
33  of  the  Companies  Act,  Ex  parU  Moon  288 

COMPANY-iS^  Bill  of  Sale,  2. 

CONDITIONAL  PURCHASE, 
TRANSFER  OP  BY  TRQSTBB  TO 
INFANT -fite  Advancement. 

CONTRAOT.CONSTRUOTION  OF 

—  Forfeiture  —  /deposit  —  Penalty  —  Liquidated 
damages,]  The  pliuntifb  entered  into  a  contract 
vith  the  defendants  for  the  construction  and 
working  of  a  tramway.  In  pursuance  of  a  pro- 
vision in  the  contract  KNXm.  was  paid  to  the 
credit  of  the  defendants^  "  to  be  declared  for- 
feited to  the  council  by  way  of  liquidated  and 
ascertained  damages  in  case  of  the  non-comple- 
tion of  the  said  contract,  or  the  due  observance 
or  performance  of  any  of  the  covenants  herein 
contained,  but  to  be  returned  to  the  contractors 
npon  the  completion  of  the  tramway."  By 
another  clause  the  plans  and  sections  of  ISie 
proposed  tramway  were  to  be  submitted  to  and 
approved  by  the  borough  council  within  two 
months.  The  two  months  expired  on  a  Sunday, 
and  on  the  Monday  the  defendants'  solicitor 
^^rote  to  the  plaintiffs  reminding  them  that  the 
plans  must  be  submitted.  The  plaintiffs  sent 
the  pUns  by  their  agent  to  the  next  meeting 
of  the  council,  on  the  following  Tuesday,  but 
the  defendants  refused  to  receive  them.  Held 
{per  Owen,  J.),  that  the  1000/.  was  not  a  penalty 
out  liquidated  damages  and  was  forfeit.  By  the 
Full  Court,  that  there  was  no  breach  for  which 
the  1000?.  could  be  forfeited,  and  further  that 
the  breach  had  been  waived.  Coon  an  and 
Othebs  v.  Borough  op  Balmain  -  270 

CONVEYANCE,     ABSOLUTE-Sec 

Mortgage. 

COSTS  OUT  OF  THE  ESTATE- 

oec  Will,  Unsuccessful  Opposition  to. 

COVENANT— R<citol—Farui<io/i  of  cove- 
nant by  subsequent  dealings  of  parties— Ambiguous 
covenant —Construction  put  upon  it  by  subsequent 
conduct  of  parties — Estoppel— Attempt  by  cove- 
nantee to  set  up  ignorance  of  contents  of  his 
deed.^  The  plaintiff,  his  father  W.  A.,  and  his 
brother  J.  A. ,  carried  on  business  as  graziers, 
onder  articles  of  partnership  dated  April  25, 
1879.  In  March,  1880,  it  was  agreed  that  J.  A. 
should  retire  from  the  partnership,  receiving  as 
consideration  for  his  share  an  estate  in  Scotland, 
the  property  of  W.  A.,  valued  at  16,000^.,  and 


by  indenture  dated  May  22,  1880,  J.  A  did 
retire,  in  pursuance  of  the  agreement,  his  share 
being  transferred  to  W.  A.,  and  the  16,0002. 
being  in  the  partnership  accounts  charged  to 
the  partnership.  On  May  15,  1880,  W.  A.  had 
entered  into  a  contract  with  one  J.  B.  for  the 
purchase  of  a  station  called  Canonbar,  for 
150, 000/.,  and  had  paid  40,000^  on  account  of  the 
purchase  money,  which,  on  June  21,  1880,  was 
repaid  to  him  by  the  cheques  of  the  partnershin. 
By  indenture,  dated  October  29,  1880,  made 
between  W.  A.,  the  plaintiff,  and  R.  fl. 
(releasee  to  uses),  and  recltiue  the  retirement 
of  J.  A.,  and  the  purchase  of  Canonbar,  and 
that  W.  A.  was  desirous  that  Canonbar  should 
form  part  of  the  capital  stock  of  the  partnershin 
and  that  the  plaintiff  should  have  an  equal 
share  with  him  in  the  said  capital  stock, 
including  Canonbar  '*  the  full  price  of  which  he, 
the  said  W.  A.  the  elder,  is  to  pay,"  it  was 
witnessed  that,  "  in  pursuance  and  m  considera* 
tion  of  the  said  desire  and  of  the  natural  love 
and  affection  which  the  said  W.  A.  the  elder 
has  towards  the  said  W.  A.  the  younger  **  (the 
plaintiff),  W.  A.  (the  father)  transferred  the 
share  of  J.  A.  and  also  Canonbar  to  the  part- 
nership. The  indenture  also  contained  a  stipu- 
lation, which  was  also  contained  in  the  original 
partnership  deed  of  '1879,  that  the  plamtiff 
should  devote  the  whole  of  his  time,  attention 
and  skill  to  the  management  of  the  partnership 
concern,  and  that  W.  A.  should  not  do  so  unless 
he  thought  fit,  and  there  was  also  a  memorandmn 
that  the  partnership  was  to  last  for  five  vears, 
from  May  17,  1880.  Joint  and  several  pro- 
missory notes  were  given  by  W.  A.  and  the 
plaintiff  to  J.  B.  for  the  remainder  of  the 
purchase  money ;  and  a  mortgage  executed  by 
them  as  security.  The  mortgage  was  subse- 
quently paid  off  by  money  advanced  by  the  City 
Bank.  By  indenture,  dated  April  10,  1883,  the 
partnership  was  extended  to  May  17,  1890 ; 
that  indenture  contained  a  recital  which  set  out 
the  transfer  of  J.  A.'s  share  and  Canonbar,  and 
continued,  **the  full  price  of  which  the  said 
W.  A.  the  elder  was  to  pay."  The  plaintiff 
claimed  that  the  recital  in  the  deed  of  October 
29.  1880,  amounted  to  a  covenant  by  W.  A.  to 
indemnify  the  partnership  against  the  payment 
of  the  purchase  money  of  Canonbar.  In  the  part- 
nership accounts  the  partnership  was  debited 
with  the  purchase  money,  and  the  subseouent 
conduct  of  the  parties  was  inconsistent  with  the 
view  that  W.  A.  the  elder  was  to  pay  the  whole  of 
the  purchase  money.  W.  A.  died  in  1885  ;  the 
phiintiff's  attention  was  first  called  to  the  words 
on  which  he  relied  in  1886.  Held,  per  curiam 
(1),  that  the  words  did  not  amount  to  a  covenant. 
Per  Innbs  and  Foster,  JJ.,  that  if  the  words 
did  constitute  a  covenant  they  were  ambiguous 
and  that  the  parties  had  put  a  construction  on 
them  inconsistent  with  the  plaintiff's  claim; 
(2)  per  IvNES  and  Foster,  JJ.,  assuming  that 
there  was  a  covenant,  and  that  it  was  unam- 
biguous, and  that  the  plaintiff's  construction  . 
were  correct,  the  subsequent  conduct  of  the  ' 
parties  shewed  that  they  had  agreed  to  abandon  <. 
It;  that  the  evidence  did  not  shew  that  thft"* 
plaintiff  was  ignorant  that  the  words  werett- 
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4. Mastert  and  servants  -  Ses  Mastee  and 

Sebvant. 

COUNTRY  TOWNS  WATER  AND 
SEWERAGE  ACT—See  Municipauties. 

CRIMINAL  LAW  —  Larceny  —  Animus 
furandi—  Taking  article  with  intention  of  keeping 
it  as  security  Jor  a  debt— Claim  of  right— The 
proper  qtiestions  to  he  U/t  to  the  jury.]  The 
prisoner  came  to  the  prosecutor  and  demanded 
a  pound  which  he  had  lent  him  the  day  before. 
On  the  prosecutor  saying  he  had  not  got  a 
pound  the  prisoner  drew  a  knife  and  placed  it 
across  the  prosecutor's  throat,  saying,  **  Til 
cut  your  throat  if  you  do  not  give  me  the 
poun4."  He  then  snatched  the  prosecutor's 
watch  and  said,  "I've  got  your  watch  now  ;  you 
give  me  the  pound  and  I'll  give  you  the  watch." 
The  watch  was  afterwards  £>und  by  a  constable 
in  the  prisoner's  box.  Three  questions  were  left 
to  the  jury :— (1.)  Did  the  accused  take  the 
watch,  intending  at  the  time  he  took  it  to  keep 
it  permanently  as  compensation  for  the  pound  ? 
(2.)  Did  he  take  the  watch  intending  to  keep  it 
only  for  a  short  time  in  the  expectation  that  the 
prosecutor  would  be  induced  thereby  to  pay  the 
pound,  and  iiot  with  any  intention  of  keeping 
it  permanently  ?  (3.)  Did  he  take  it  in  order  to 
induce  the  prosecutor  to  pay,  but  intending  to 
keep  it  permanently  if  he  did  not  pay?  The 
jury  answered  the  first  and  second  questions  in 
the  negative,  the  third  in  the  affii*mative,  and 
convicted  the  prisoner.  Heldt  that  upon  these 
findings  the  conviction  must  be  quashed.  The 
proper  question  to  leave  to  the  jury  was  whether 
the  prisoner  took  the  watch  in  the  honest  belief 
that  he  was  entitled  to  do  so  to  secure  his 
repayment.    Beoina  r.  Georoe       •      •    375 

2. CriminaX  Law  Amendment  Act,  s,  423 

— Bigamy — American  decree  of  divorce- -16  Vic. 
No.  14,  s.  1— Domicile  Validity  of  foreign 
marriage— Onus  <if  proof -- Foreign  certijicajte  of 
marriage — Wrongful  admission  of  immaterial 
etndence,'}  The  prisoner,  who  was  coniicted  of 
bigamy,  put  in  at  the  trial  under  16  Vic.  No. 
14,  s.  7,  a  decree  of  divorce  on  the  ground  of 
desertion,  obtained  against  his  wife  in  New 
Mexico,  U.S.  The  decree  alleged  that  the 
prisoner  had  satisfied  the  Court  that  he  had 
resided  in  New  lilexioo  for  the  six  months 
preceding  the  decree.  The  evidence  at  the  trial 
shewed  that  the  prisoner  had  not  so  resided. 
Heldy  that  in  the  absence  of  proof  that  the 
prisoner  was  domiciled  in  New  Mexico,  this 
Court  could  not  recognise  the  said  decree  as 
annulling  a  marriage  contracted  in  N.S.W.,  and 
that  the  statement  in  the  decree  that  the 
prisoner  had  resided  there  six  months  was  no 
evidence  to  go  to  a  jury  of  the  acquisition  of.  or 
of  the  intention  to  acquire,  a  New  Mexican 
domicil.  As  to  the  second  marriage,  the 
prisoner  admitted  in  a  number  of  letters  which 
were  put  in  evidence  that  a  marriage  de  facto 
and  dejure  had  taken  place  in  America.  Held, 
that  the  prisoner  must  be  taken  to  have  ad- 
mitted a  marriage,  valid  according  to  the  law  of 
the  country  where  it  took  place,  and  that  the 


onus  of  impugning  its  validity   lay  on  him. 
After  the  second  marriage  had  been  proved  by 
the    evidence    of    the   second   wife,   and  the 
admissions  of  the  prisoner  in  the  said  letters, 
the  Crown  put  in   a    copy    of   the   maniage 
license  and  of  the  marriage  certificate  obtained 
from  America,  and  verified  as  true  copies  by  a 
series  of  certificates,  which  were  also  put  in. 
Held,  that  in  the  absence  of  any  evidence  as  to 
the   American    law    of    the     re^stration    of 
marriages    and   of    the    admissibility  of  sndi 
documents  in  evidence  in  American  Oonrts,  the 
said  documents  were  wrongly  admitted.  But  hdd 
(WiNDBYER,  J.,  ditsentiente),  that  the  roarriaee 
having    been    otherwise   conclusively    proved, 
the   improper    reception    of   these    documents 
did  not  avoid  the  conviction.    Per  The  Chut 
Justice  :    The  marriage  having  been  already 
conclusively  proved,  the  admission  of  unneces- 
sary, though  immaterial,  evidence  cansed  the 
prisoner  no  substantial  wrong,  and  therefore, 
under  s.  423,  the  conviction  onght  not  to  be 
avoided.    Per   Windsteil,  J. :    Where  illenl 
evidence    has    been    admitted,  it  is    not   tm 
intention  of  s  423  that  the  Court  should  take 
upon  itself  to  say  that  no  substantial  Mrrong  has 
thereby  been  done  to  the  prisoner.     Per  Iknes, 
J. :    The  evidence,  exclusive  of  that  wrongly 
admitted,  was  so  conclusive  and  indisputable 
that  any  other  finding  by  the  jury  would  have 
been     demonstrably    wrong,     and     therefore, 
irrespective  of  s.  423,  the  conviction  ought  not 
to  be  disturbed.    K.  v,  M'Leod      -       -      218 


3.-: — Criminal  Law  Amendment  Act  (46 
Vic,  No,  17),  ss.  22,  24,  429,  45S—Jfaliciaus!y 
wounding— Escape — Arrest  without  warroiU— 
Resistance  to  illegal  arrest.']  The  prisoner,  a 
convicted  felon,  escaped  from  gaol  and  eluded 
pursuit  for  two  months,  when  he  was  arretted 
by  a  constable,  without  a  warrant,  on  a  charge 
of  escaping  from  gaol.  The  prisoner  seized  the 
constable's  revolver,  and  havmg  shot  him  in  the 
head  and  struck  him  several  blows  with  the 
butt,  escaped  from  him.  On  his  trial  for 
maliciously  wounding,  with  intent  to  do  srievoas 
bodily  harm,  che  Judge  to]d  the  jury  Siat  the 
arrest,  being  without  a  warrant,  was  illegal; 
but  that  though  a  man  improperly  deprived  of 
liberty  may  take  all  reasonable  moans  to  recover 
his  liberty,  he  is  not  justified  in  nsins  a  deadly 
weapon  or  inflicting  grievous  bodily  harm 
The  jury  found  the  piisoner  guilty  of  maiiciootly 
wounding,  under  s.  24,  and  that  he  had  used  no 
more  force  than  was  necessary  for  his  escape. 
Held,  first,  that  an  illegal  arrest  being  an 
assault,  the  person  arrest^  may  resist  with  a 
corresponding  amount  of  force  to  that  used  in 
such  assault,  but  that  a  deadly  weapon  may  not 
be  used,  nor  grievous  bodily  injury  inflicted 
upon  the  officer  making  the  arrest.  His 
Honour  therefore  rightly  directed  the  jury  that 
the  prisoner  was  not  justified,  even  on  the 
assumption  that  the  arrest  was  ill<»al,  in  nsuig 
the  amount  of  violence  that  he  <ud,  and  the 
verdict  of  the  jury,  irrespective  of  their  answer 
to  the  special  question  asked  of  them,  was 
correct.  The  case  of  Woo  Tin  (9  N.8.W.  L.B. 
493)    distinguished.       Secondly    (PoflTXAi  J., 
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dissentierUe),  that  at  common  law  any  private 
person  or  constable  may  arrest^vFithoat  warrant 
a  convicted  felon  who  is  illegally  at  large. 
Thirdly,  that  an  escape  from  custody  after 
conviction  is  an  offence  punishable  under  sec. 
458  of  the  C.  L.  A,  Act,  and  that  an  escape 
being  an  offence  which  is  continuously  being 
committed  until  the  offender  is  recaptured,  the 
prisoner  was  arrested  whilst  in  the  act  of 
committing  an  offence  punishable  under  the  Act, 
and  his  arrest  without  a  warrant  was  therefore 
legal  under  sec.  429.  The  conviction  was 
therefore  upheld  on  the  grounds  that  the  general 
verdict  of  tne  jury  was  right,  and  that  since  the 
arrest,  although  without  warrant,  was  a  legal 
arrest,  the  special  finding  of  the  jury  that  uie 
prisoner  used  no  more  force  than  was  necessary, 
inconsistent  as  it  was  with  the  general. verdict, 
was  immaterial,  and  such  question  should  not 
have  been  left  to  the  jury.  R.  v.  Tommy 
Byan 171 

CROWN  liAinyS— Transfer  Declaratory 
Act  (42  Vic.  No,  26),  ».  S—Sale  by  sheriff-- 
Construction  of  statute  having  a  retrospective 
effect,^  In  February,  1872,  N.  transferred  to 
J.N.  certain  lands,  of  which  one  portion  had 
been  conditionally  purchased  in  1860,  and  the 
other  portion  had  been  additionally  con- 
ditionally purchased  in  1870.  This  transfer 
was  registered  in  the  Lands  Office,  but  was  Bbt 
registered  in  the  Registrar-General's  Office.  In 
October,  1872,  all  N/s  riffht,  title,  and  interest 
in  the  same  land  was  sold  bv  the  sheriff  under 
a  writ  of  fi,  fa.  to  W.,  and  the  transfer  was 
registered  in  the  Registrar  -  General's  office. 
The  plaintiffis,  who  clamied  under  W.,  brought 
an  action  of  ejectment  against  the  defendants, 
who  claimed  under  J.N.  The  defendants  con- 
tended that  by  virtue  of  the  operation  of  s.  3 
of  the  IVant/er  Declaratory  Act,  1879  (42  Vic. 
No.  26),  which  had  a  retrospective  effect,  the 
transfer  from  N.  to  J.N.  passed  all  N.'s  estate 
and  interest  in  the  land  to  J.N.  Held,  that  the 
Act  had  not  that  effect,  and  therefore  that  the 
plaintiffs  should  succeed.    Law  v.  Nixon  342 

2. Crown  Lands  Act  o/1884,  sa.  14  (6),  17, 

18,  20--25  Vic.  No.  1,  ».  13-39  Vic.  No.  13,  «. 
9-43  Vic.  No.  29,  «.  5- Forfeiture  of  conditional 
purc/iOHe — Decision  of  Land  Board  Jinal—Pwcer 
of  Minister  to  refer  to  Land  Board  for  further 
consideration.]  Where  under  the  Crovon  Lands 
Act  of  1884  the  decision  of  the  Local  Land 
Board  is  declared  to  be  final,  as  in  a  question 
of  voidance  or  forfeiture  under  sec.  20,  the 
Minister  has  no  power  to  refer  the  case  to  the 
Board  for  reconsideration  under  sec.  14,  sub-s.  6, 
which  provides  that  the  Minister  may  return  to 
the  Board  for  rehearing,  or  further  considera- 
tion, any  matter  which  appears  to  have  been 
improperly  or  insufficiently  considered.  Ex 
parte  Simon  Robinson 57 

3. CrownLandsActoflSSiiiS  Vic.  No. 

18),  ss.  4,  86,  88,  <fc  90  -Meaning  of  **  Crown 
lands  " — Interpretation  clause.}  ,  The  words, 
"  Grown  lands,"  in  s.  90  of  the  Crofon  Lasnds 
^ctoi  1884,  do  not  include  lands  held  under  a 


pastoral  lease.  In  s.  4  ^* context"  means,  not. 
the  part  which  immediately  precedes  or  follows 
a  section,  but  the  whole  Act.  Semble,  **  Crown 
lands"  in  s.  86  do  not  mean  Crown  lands  as 
defined  in  the  4th  section  of  the  Act.  Jaques 
V.  Stapford 127 

4. 26  Vic.  No.  1,  as.  13,  21-39  Vic.  No. 

13,  M.  6,  7  -48  Vic.  No.  18,  s.  IS— Conditional 
purchaser — Additional  conditional  purchaser — 
Record  of  decision  qf  Minister.]  In  June,  1880, 
a  person  under  the  age  of  sixteen  applied  for  an 
additional  conditional  purchase  by  virtue  of  a 
conditional  purchase  made  under  the  Croton 
Lands  Act  of  1861.  The  application  was  not 
made  in  person.  Held,  that  the  application 
should  have  been  made  in  person  (39  Vic.  No. 
13,  s.  7).  Held  {per  Innks,  J.},  that  the  appli- 
cation was  also  bad,  on  the  ground  that  the 
applicant  was  not  over  the  age  of  sixteen  (39 
Vic.  No.  13,  s.  6).  In  order  to  prove  the 
decision  of  a  Minister  (48  Vic  No.  18,  s.  18)  a 

S roper  record  of  such  decision  must  be  pro- 
UCed.      MiLLANE  V.  TULLT  -      •       440 

5. 53  Vic  No.  21,  ss.  1,2:7  {S)— Appeal- 

Discretion — Frontage]  Where  the  Land  Board 
has  wrongly  exercised  its  discretion  there  is  an 
appeal  to  the  Land  Court.  The  Land  Board 
allowed  an  application  (which  was  made  by 
virtue  of  an  original  conditional  purchase  situ- 
ated on  one  side  of  one  of  the  main  rivers  of  the 
colony)  for  an  additional  conditional  purchase 
on  the  opposite  side  of  the  river,  and  the  Land 
Court  on  appeal  disallowed  the  application. 
Held  (on  a  case  stated  under  s  8  ( 6)  of  the  JJand 
Act  of  1889).  that  under  s  27  (3)  there  was  a 
discretionary  power  vested  in  the  Land  Board, 
subject  to  appeal  to  the  Land  Court,  and  that 
the  Supreme  Court  could  not  question  the 
decision  of  the  Land  Court  on  the  'facts. 
Mackay  v.  MoCabthy      -      -     -     -     436 


DANLAQ^S— Contract  —  Architect  —  iTiCon- 
sistency  of  verdict.]    S.,an  architect,  was  em- 

E loved  by  H.  to  prepare  certaiti  plans  for  a 
uilding.  S.,  in  his  evidence,  stated  that 
nothing  was  said  as  to  the  price  the  building  was 
to  cost  H.,  on  the  other  hand,  said  that  he  was 
restricted  in  his  plans  to  a  building  not  to  cost 
more  than  7000/-  Tenders  were  called  for,  and 
the  lowest  was  11. 979/.  H.  thereupon  refused 
to  pay  S.  commission  for  his  work,  and  he  then 
brought  an  action  to  recover  320/.,  being  com- 
mission, &o.,  on  11,979/.  The  jury  found  a 
verdict  for  200/.  Held,  on  the  application  by 
the  defendant  for  a  new  trial,  on  the  ground 
that  the  issue  for  the  jury  was  simply  whether 
the  plaintiff  was  entitled  to  320/.  or  nothing,  and 
that  they  had  failed  to  try  the  issue  submitted 
to  them,  that  the  verdict  ought  not  to  be 
disturbed.    Spencsb  v.  Harris         -      -      21 


DBF XNLATIOV -Libel— 1\  Vic.  No.  13,  ». 
6— Liability  of  newspaper  proprietor — Gross 
negligence.]  The  proprietor  of  a  newspaper  is 
civilly  responsible  for  the  publication  of  every 
libel  in  his  paper,  whether  published  with  or 
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withoat  his  knowledge.  In  order  to  support  a 
plea  under  a.  6  of  11  Vic.  No.  13,  if  a  libel  be 
published  without  the  proprietor's  knowledge 
when  he  was  absent  from  his  office,  it  is  incum- 
bent upon  him  to  prove  not  only  absence  of 
gross  negligence  on  his  own  part,  but  also  on  the 
part  of  those  in  whose  hands  he  elects  to  leave  the 
conduct  of  his  paper.    Levien  v.  Fox     -   414 

DISTRICT  COURT  —  Company's  reai- 
deHce—22  Vic.  Nu.  18,  ».  5 — Jurisdiction — Pro- 
hibition,]  The  plaintiff  brought  an  action  in 
the  District  Court  against  the  defendant  com- 
pany, at  Newcastle,  to  recover  damages  for 
mjuries  sustained  whilst  sinking  a  shaft  on  land 
belonging  to  the  company  in  the  Newcastle 
district.  The  company's  registered  office  was 
in  Sidney.  Objection  was  taken  to  the  juris- 
diction. The  Judge  decided  he  had  jurisdiction, 
heard  the  case,  and  found  a  verdict  for  the 
plaintiff.  Held  (on  an  application  for  a  prohi- 
bition), that  as  the  residence  of  the  company 
was  a  question  of  fact,  the  Court  could  not 
grant  a  prohibition,  as  it  was  not  shewn 
that  the  Judge  had  perversely  decided  iiie 
question  or  that  he  had  proceeded  on  a  wrong 

grinciple  of  law  ;  and,  further,  that  the  District 
lourt  Judge  was  right  in  deciding  on  the  facts 
before  him  tha^  the  company  was  resident  in 
the  Newcastle  district.  Holburd  v.  The  Bub- 
wood  Extended  Coal  Mining  Co.      -      365 

EMPLOYERS   LIABILITY   ACT- 

See  Master  and  Servant,  3,  4. 

EVIDENCE  — C7om/3any—/Voo/  of  incor- 
poratiun—See  Company. 

2. Estoppel— Real  property  issue — Final 

decision.]  Upon  the  trial  of  a  real  property 
issue  (P.  r.  M.),  under  41  Vic.  No.  18,  s.  4,  the 
jury  found  that  two  deeds  relied  upon  by  the 
plaintiff,  and  said  to  have  been  executed  by  M., 
were  forgeries.  The  Court  refused  a  rule  nm 
for  a  new  trial  on  the  ground  that  the  verdict 
was  against  evidence,  and  their  decision  was 
athrnied  on  appeal  to .  the  Privy  Council.  In  a 
subsequent  action  of  ejectment  (M.  v.  P.) 
between  the  same  parties,  and  involving  pre- 
cisely the  same  question,  the  defendant 
attempted  to  cross-examine  M.  with  the  view 
of  shewing  that  she  had  in  fact  executed  the 
deed.  Held,  that  the  Court  had  in  a  former 
case  come  to  a  final  decision  upon  the  matter 
within  the  41  Vic.  No.  18,  s.  4,  and  that  that 
decision  was  conclusive  between  the  parties. 
The  cross-examination  was,  therefore,  rightly 
rejected.     Martin  v,  Phillips  -      •      -    481 

INSOLVENCY— 'S^ee  Bankruptcy. 

IN  SURANCE  —  Marine  iniurance^- Policy 
issiied  in  name  of  mortgagee— Liability  of  mort- 
gagee/or premium.']  J.  P.  and  Co.,  having  mort- 
gaged their  vessel  to  the  defendants,  signed  an 
application  to  the  plaintiffs  to  insure.  The 
policy  was  issued  in  tne  name  of  the  mortgagees, 
J.  P.  and  Co.  giving  their  promissory  note  for 
the  premium.    The  policy  provided  that  on  non- 


payment of  the  premium  the  plaintifis  might 
cancel  the  policj^  by  notice  to  the  insnred  and 
recover  the  proportionate  part  of  the  preminm. 
The  i^ote  having  been  dishonoured,  the  plaintiflb 
cancelled  the  policy,  and  brought  thia  acUon  to 
recover  the  premium.  Beyond  the  facts  ai  the 
mortgagors  signing  the  proposal  and  giving 
their  promissory  note,  the  evidence  was  contra- 
dictory as  to  whether  there  had  been  any  agree- 
ment that  the  mortgagors  were  to  be  liable  far 
the  premiums,  and  a  verdict  was  taken  by  con- 
sent for  the  plaintiffs.  Held^  that  the  plaintiffs 
must  recover,  the  defendants  having  abandoned 
the  question  of  fact  as  to  whether  it  had  been 
agreed  that  the  mortgagors  shoald  be  liable,  by 
allowing  a  verdict  to  be  entered  against  them. 
The  National  Fire  and  Marine  Insurance 
Co.  OF  New  Zealand  v.  The  Australia?! 
Joint  Stock  Bank 466 

INTERPLEADER~'S^^n^-<Sr«  Sheriff. 

JTJDGMENT—Creditors  Remedies  Ad  (19 
Vic  No.  12)-  i^ores^  judgment-  Submistsion  to 
foreign  jurisdiction.]  The  defendant,  a  resident 
of  New  South  Wales,  and  a  member  of  the 
plaintiff  company,  which  was  incorporated  in 
Victoria,  was  sued  in  the  Supreme  Court  o€ 
Victoria  for  calls  made  by  the  company,  and 
served  in  Sydney  with  a  writ  of  summon^ 
u^ecially  endorsed  for  service  out  of  the  j aria- 
diction  under  the  provisions  of  a  Victorian  Act 
of  Parliament.  He  caused  an  appearance  to  be 
entered  to  the  writ,  but  judgment  was  sij^ed 
against  him  in  default  of  de&nce.  Ueid,  thmt 
the  judgment  so  obtained  could  be  enforced  in 
New  South  Wales,  under  the  19  Vic.  No.  12. 
Where  a  defendant  voluntarily  appears  in  a 
foreign  jurisdiction  he  at  once  renders  himself 
amenable  to  that  jurisdiction,  and  if  a  judgment 
be  afterwards  obtained  against  him,  withoat 
fraud,  he  has  no  defence  to  such  judgment  when 
sued  upon  it  in  the  country  of  his  residence. 
The  VicTORtAN  Philup  -  Stei'Han  Photo. 
LiTHO.,  &c.,  Co.  t'.  Davis         -      •      -       257 

2. Foreign  judgment — Costs.]    The  Court 

has  no  power  under  the  19  Vic.  No.  12  to  grant 
costs.  Qucere:  Whether  the  plaintiff  is  not 
entitled  to  his  costs  as  part  of  the  coats  of  the 
execution     - /6, 

JUSTICES  OF  THE  PEACE-^wtirM 

Appeal  Act  (45  Vie.  No.  4)— Case  slated— A pp0^ai 
to  Full  Court  from  Judge  in  Chambers.}  There 
is  no  appeal  to  the  Full  Court  from  the  dedsicti 
of  a  Judge  in  Chambers  upon  a  caae  stated 
under  the  Justices  Appeal  AcL  Bank^s  r. 
NoRRis 77 

2. Industrial  Schools  Act  0/I866  (30  Vit. 

No.  2),  8.  4— Habeas  corpus— Costs.'}  P.,  an 
infant  under  the  age  of  1 1  years,  was  detained 
on  board  the  Vemonf  under  a  warrant  ^hich 
stated  that  he  had  been  "  found  wandering 
about  the  streets  in  no  ostensible  lawful  occu- 
pation." P.'s  father  applied  for  a  writ  of 
mheas  corpviy  to  be  directed  to  the  Minister  of 
Education,  the  captain  of  the  VtrnOH,  and  the 
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Magistrate  before  whom  the  boy  was  charged, 
on  the  ground  that  the  warrant  under  which  he 
wHs  detained  was  illegal,  as  it  should  have 
stated  that  **hewas  found  Ao^'^oZZy  wandering 
about  the  streets."  Counsel  for  the  respondents 
admitted  that  the  warrant  was  bad,  out  sub- 
mitted that  no  costs  should  be  given  against  the 
respondents.  HM^  that  the  writ  should  go, 
and  with  costs  against  the  Minister  of  Educa- 
tion.   /nrePETTBT 242 

LANDLORD  AND  TENANT- ^efie. 

menia  Recovery  Act  (17  Vic.  No.  10),  «.  2—1  <fe  2 
Vic.  e.  74.]  Where  premises  were  let  by  the 
owners  to  a  tenant  and  afterwards  sub-let  for 
a  term  less  than  the  tenant's,  and  the  sub- 
tenant held  over  after  the  expiration  of  the 
tenant's  lease,  held  (Innbs,  J.,  duhitante),  that 
the  sub  tenant  cannot  be  said  to  claim  under  the 
tenant  within  the  meaning  of  s.  2  of  the  Tene- 
menu  Recovery  Act,  and  the  owners  cannot 
recover  possession  of  the  premises  under  that 
Act.    JSx  parte  Ferousson  -      .      .      .      43 

2. Distress  for  rent — Insolvency  of  tmani — 

Bill  of  sale— ^  Vie.  No.  17,  s.  4\— Distress  Act 
—15  Vic.  No.  11,  •.  18]  The  plaintiff  distrained 
for  rent  upon  .the  goods  of  his  tenant,  and  later 
on  the  same  dsv  the  defendant  seized  the  same 
goods  under  a  bill  of  sale.  Two  days  later  the 
tenant's  estate  was  sequestrated.  The  defendant 
then  removed  the  goods,  and  the  plaintifif  there- 
upon brought  an  action  for  treble  damages  for 
pound  breach  under  sec.  18  of  the  Distress  Act. 
Held  J  reversing  the  decision  of  the  Supreme 
Court,  that  the  plaintiff  was  entitled  to  recover, 
since  the  5  Vic.  No.  17,  s.  41,  only  prohibits 
distress  on  goods  which  form  part  of  tne  insol- 
vent estate,  but  not  on  the  goods  of  a  stranger. 
Cohen  V.  Slade  (12  S.C.R.  88)  overruled. 
Batltost  V,  Wood 474 

LIliN  —On  loool-'lX  Vie.  No.  4.]  A  mortgage 
under  the  Lien  on  Wool  Act  does  not  cover  aiter 
acquired  property  (per  Manning,  J.)-  In  re 
Brat 301 

2. Onwool^U  Vic.  No.  4.]  The  protec- 
tion of  11  Vic.  No.  4  is  not  required  where  the 
mortgagee  has  entered  into  possession  of  the 
property,  and  is  in  actual  possession  before  the 
committing  of  any  act  of  bankruptcy  -      -    76. 

MASTER  AND  SERVANT-20  Vic. 
No.  28 -Af/reen^ents  Validating  Act  (39  Vic 
No.  29) — Corporation  —Coal  miner,  ]  A  corpora- 
tion may  be  a  master  within  the  meaning  of  the 
Masters  and  Servants  Acl  (20  Vic.  No.  28),  and 
as  such  is  amenable  to  such  provisions  of  the 
Act  as  are  applicable  to  corporations.  The  word 
]* person"  may  in  the  same  Act  of  Parliament 
in  one  clause  include  a  corporation,  while  in 
another  clause  it  may  not  include  a  Corporation. 
A  coal  miner  is  a  servant  within  the  meaning  of 
the  Masters  and  Servants  Act.  Where  in 
appending  a  certificate  under  the  Agreements 
Validating  Act  the  person  signing  did  not  *'add 
name  of  office,  &c.,    as  required  by  the  schedule 


of  the  Act,  Jieldt  that  as  it  appeared  in  the  body 
of  the  certificate  that  the  person  was  duly 
authorised  to  grant  certificates,  the  certi6cate 
sufficiently  complied  with  the  form  and  effect 
of  the  schedule.  Beldy  also,  that  tlie  agreement 
having  been  re-executed  in  the  colony  under 
s.  5  of  the  Act,  did  not  depend  upon  the  Act  for 
its  validity.    Sx  parte  Spkbking    -      -    407 

2> Indefinite    hiring— Reasonable   notice.] 

In  cases  of  hiring  for  an  indefinite  period,  the 
servant  is  entitled  to  reasonable  notice,  and  the 
question  of  what  is  reasonable  notice  should  be 
left  to  the  jury.  Crew  v.  The  Municipality 
opPEospKcr 72 

3. Employers*    liability—  Volenti  non  fit 

injuria— Carriages  Regulation  Act  (48  Vie. 
No.  21)— Neglect  to  repair  coa^— Plaintiff  and 
defendant  in  pari  delicto.]  The  plaintiiff  was 
the  driver  of  the  defendant's  ooach,  the  brake 
of  which  became  broken  The  plaintiff  drew 
the  defendant's  attention  to  the  matter  and 
asked  for  another  coach,  but  at  defendant's 
request  continued  to  use  the  injured  coach  till 
it  was  convenient  to  have  it  repaired.  The 
plaintiff  was  injured  by  an  accident  caused  by 
the  absence  of  brake  and  breeching,  and.brought 
an  action  under  the  Employers  Liability  Act, 
which  was  defended  on  the  ground  that  volenti 
no7ifit  injuria.  The  plaintiff  obtained  a  verdict. 
Held  J  that  the  plaintiff  should  have  been  non- 
suited, since  it  appeared  that  the  plaintiff  and 
defendant  were  in  pari  delicto  by  reason  of  their 
failing  to  perform  the  statutory  duty,  imposed 
by  the  Carriages  Regulation  A  ct  of  1884,  upon 
both  the  proprietor  and  driver  of  everv  licensed 
vehicle  to  provide  a  readily  available  oreak  and 
efficient  breeching.     Patteiuk)n  v.  Stevens  83 

4. Employers  Liability  Act,  1886  (60  Vie, 

No.  8),  8.  1  (1)  and  (4),  and  s.  2  (1)  and  (2)— 
Negligence  —Demurrer,]  A  count  framed  under 
s.  1,  sub-s.  1,  of  the  Employers  Liability  Act, 
1886,  is  bad  unless  it  contains  an  allegation  of 
negligence  either  in  the  employer  or  someone 
entrusted  by  him  with  seeing  that  the  works. 
&c.,  are  in  proper  condition.  A  count  framed 
under  s.  1,  sub-s.  4,  of  that  Act  is  bad  unless  it 
contains  an  allegation  that  the  injury  resulted 
from  some  impropriety  or  defect  in  the  rules, 
by-laws,  or  instructions —[s.  2,  sub-s.  2.]  Davies 
V,  Dyer 431 

5. 20  Vic.  No,  28,  s.  2— Contract  of  hiring 

—Construction  of  toritten  documents— Inconsis- 
tency. ]  A  shearer,  a  member  of  a  trade  union, 
having  been  called  out  on  strike,  and  having 
thereupon  left  his  master's  employ,  was  con- 
victed under  s.  2  of  the  Masters  and  Servants 
Act  (20  Vic.  No.  28)  of  absenting  himself  from 
his  master's  employ  without  reasonable  cause. 
He,  tosether  with  other  shearers,  had  been 
engaged  under  the  following  agreement : — "  The 
said  shearers  doth  each  of  them  hereby  engage 
to  shear  and  to  continue  shearing  from  day  to 
day  until  the  whole  of  the  sheep,  the  property 
of  the  said  sheepowner,  are  shorn  sabjectto  and 
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in  accordance  with  the  following  terms  and 
conditions. '*  One  of  the  conditions  being  • '  that 
in  case  any  shearer  leave  he  shall  be  paid  in  full 
for  all  sheep  shorn  by  him,"  subject  to  certain 
penalties.  It  was  contended  on  an  application 
for  a  prohibition  that  notwithstanding  the 
Masters  and  Servants  Act,  under  that  condition 
the  shearer  was  at  liberty  to  leave  when  he 
pleased.  Held,  that  he  was  properly  convicted, 
inasmuch  as  the  word  **  leave  "  in  the  agreement 
meant  legally  leave,  or  leave  with  the  master's 
consent,  and  that  if  it  meant  that  the  shearer 
might  leave  of  his  own  accord,  it  was  repugnant 
to  the  first  part  of  the  agreement,  and  must 
therefore  be  rejected.  In  construing  written 
documents,  if  different  parts  are  inconsistent 
with  each  other,  effect  should  be  given  to  that 
part  which  is  calculated  to  carry  into  effect  the 
real  intention  of  the  parties,  and  that  part 
which  would  defeat  it  should  be  rejected.  Ex 
parte  Cameron 422 


MORTGAGE— iS'Acri/  selling  mortgagor's 
right,  title,  and  interest,]  In  an  action  of  eject- 
ment, in  which  the  defendant  was  the  mortgagor 
in  possession  of  the  lauds,  and  the  plaintiff  was 
the  transferee  of  the  defendant's  right,  title, 
and  interest  in  those  lands  irom  the  sheriff,  who 
sold  under  a  writ  of  fi,fa,,  the  defeudant  con- 
tended that  as  the  legal  estate  was  outstanding 
in  the  mortgagee  the  plaintiff  could  not  succeed. 
Held,  that  the  defendant  could  not  sot  up  that 
defence,  as  he  was  as  much  estopped  from 
impeaching  the  sheriff's  transfer  as  he  would 
have  been  from  impeaching  his  own.  Smith  v. 
Smythe 296 


-Lien  on  Wool  Act'—See  Lien. 


MUNICIPALITIES— i^t*mVf/?a/fti6«   Act 

0/1867  (31  Vic,  No.  12),  sec,  \65^Mmicipali' 
ties  Lighting  Act  of  1873  (36  Vic  No.  26),  sec.  1 
— Lighting  rates —Property  deriving  any  benefit.  ] 
A  municipality  may  levy  lighting  rates  upon  the 
owners  of  property  within  the  municipality  by 
virtue  of  section  1  of  the  Municipalities  Lighting 
Act  of  1873,  which  must  be  read  with  section 
165  of  the  MunidpaiUies  Act  of  1867.  even 
though  no  light  from  the  lamps  erected  by  the 
municipality  reach  the  property,  inasmuch  as 
property  may  **  derive  beneht  or  advantage  "  in 
other  ways  than  by  the  direct  advantage  of 
illumination.  The  Borough  of  Alexandria 
V,  Cooper 166 

2. 31   Vic.  No,  12,  ss,  34,  48,  and  49  — 

Meaning  of  **  subscribe,"]  At  a  meeting  of  a 
municipal  council  the  mayor  has  a  right  to 
reject  the  vote  of  an  alderman  who  has  not 
made  and  subscribed  the  declaration  required 
by  sec.  34  of  the  Municipalities  Act  of  1867.  It 
is  not  a  subscription  within  tlie  meaning  of  that 
section  if  the  ajderman  fills  in  his  name  in  the 
space  indicated  by  "A.B."  in  schedule  B.  Ex 
parte  Whitney U8 


3. Country  Towns    Water  and  Seweragt 

Act —  By-law—  Ultra  Wrc«— 44  Fie.  No.  14.) 
The  borough  of  Bathurst  passed  a  by- law  under 
8.  13  of  the  Country  Towns  Watir  and  Sewerage 
Act,  in  these  terms — "  The  borough  conocil  may 
in  any  case  insist  on  water  being  supplied  by 
meter."  Heid,  that  the  by-law  was  uUra  virtJi. 
Ex  parte  Little 48 

4. 31  Vic.  No.  12,  M.  164  &  17^— Notice 

to  oumer  —  Occupier— Nuisances  Prevention  Act 
(39  Vie.  No.  14).  m.  14  &  29.]  Whei«  property 
is  occupied  it  is  sufficient  notice  of  assessment 
to  the  owner  under  sec.  164  of  the  MunidpaiUies 
Act  of  1867  (31  Vic.  No.  12)  if  the  notice  be 
served  on  the  occupier,  and  be  addressed  to 
both  the  occupier  and  the  owner.  Under  sec 
176  of  the  MunidpaiUies  Act  o(  1867  the  owner 
of  property  which  is  occupied  can  only  be  sned 
for  rates  in  the  event  of  the  occupier  failing  to 
pay  the  rates,  and  not  sufficient  distress  being 
found  upon  tlie  premises.  A  municipality 
having  emptied  a  cesspit  cannot  recover  from 
the  owner  in  an  action  at  law  the  expenses 
incurred,  inasmuch  as  the  owner's  liability 
having  been  incurred  by  reason  of  work  done 
under  the  Nuisances  Prevention  Act  (30  Vic 
No.  14),  the  remedy  provided  by  the  29th 
section  of  that  Act  must  be  pursued.  Where 
an  Act  of  Parliament  creates  a  liability  not. 
existing  at  common  law,  and  provides  a  pmr- 
ticular  remedy  for  enforcing  it,  that  remedy 
must  be  pursued.  Borough  of  Waverlet  r. 
James 450 

6. 31  Vic.  No.  12,  s.  W-'Main  road- 
Footpath— Negligence.]  A  municipality  is  re- 
sponsible for  the  state  of  repair  of  the  footpath 
ordering  on  a  main  roa^  within  the  munici- 
pality, in  the  absence  of  any  evidence  to  shew 
that  it  was  the  duty  of  the  Government  to 
repair  the  footway.  Johnson  r.  Borough  op 
St.  Lkonabds  - -    446 


NAVIGATION    LAW   AMEND- 
MENT ACT,  1881-5ee  Shipping. 

NEQLiaENCB~&e  Nlisanck. 


NUISANCE  —Negligence— Highway— Dtdi- 
cation  —  Injttry  caused  by  overhanging  hed^e} 
The  plaintiff  whilst  walking  on  the  footway  oi  • 
public  street  at  night  was  mjured  in  the  eve  by 
a  branch  of  a  hedge  which  grew  on  the  defen- 
dant's land  adjoining  the  street,  and  overhiing 
the  fence  on  to  the  footpath.  Beld,  in  an  action 
for  negligence  and  nuisanoe  that  the  defendsoit 
was  liable  for  the  injury  so  caused  in  the  abaeooe 
of  any  evidence  that  the  defendant  or  his  prede> 
cessor  in  title  had  dedicated  the  street  to  the 
public  subjelbt  to  the  nuisance  caused  by  theover- 
hanging  hedge.    Ackroyd  v.  Campbell     470 
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PARTNERSHIP— Paym«n<  ofprivcUe  debt 
with  partnership  property  J]  N.,  one  of  the 
members  of  the  pUintiff  firm,  was  privately 
indebted  to  the  defendant,  and  settled  the 
accoant  by  ^uig  him  a  piano,  the  property  of 
the  firm.  The  firm  afterwards  sued  for  the 
price  of  the  piano,  and  the  defendant  pleaded 
accord  and  satisfaction.  Htld^  that  in  the 
absence  of  any  fraud  or  collusion  between  N. 
and  the  defendant,  the  plaintiffs  could  not 
recover,  for  since  N.  could  not  himself  rescind 
the  contract  he  could  not  do  so  by  joining  his 
partners  as  plaintiffs.  Bubke  v.  Proud- 
foot.       76 

POWER  OP  ATTORNBY-^yee  Vendor 
AND  Purchaser,  1. 

'BKKOiyLG'R—AppcaX— Justices. "]  There  is 
no  appeal  to  the  Full  Court  from  the  decision  of 
a  Judge  in  Chambers  upon  a  c€ise  stated  under 
the  Jiutices  Appeal  Act.  Banks  v.  Norris.  -  77 

2. Gosts^Taxation — Verdict  in  pursuance 

of  an  award — Powers  of  Court  and  Prothono- 
tary.]  An  action  having  been  commenced  in 
the  8upreme  Court  was  referred  by  consent  to 
arbitration,  and  the  arbitrators  were  to  return 
a  general  award  on  the  whole  declaration  for  a 
sum  certain,  and  such  award  was  to  be  entered 
as  a  verdict  whereon  final  judgment  might  be 
signed,  and  costs  of  the  action,  reference,  and 
award  were  to  follow  the  verdict  so  entered. 
Held  (reversing  the  decision  of  the  Court  below), 
that,  the  appellants  having  obtained  a  verdict 
for  a  portion  of  the  sum  claimed  by  them,  which 
verdict  carried  costs,  the  Court  could  not  give 
the  respondent  a  verdict  for  the  residue  of  the 
sum  claimed,  and  then  delegate  to  the  Pro- 
thonotary  the  duty  of  ascertaining,  by  the 
evidence  of  the  arbitrators  and  others,  as  to 
what  parts  of  the  appellants'  claim  the  respon- 
dent had  succeeded,  with  a  view  to  the 
apportionment  of  costs.  Heldy  further,  that 
Buoh  evidence  would  be  inadmissible,  as  tending 
to  explain  or  contradict  the  award.  Duke  of 
BuceUuch  V.  Metropolitan  Board  of  Works  (1) 
followed.  O'RouRKS  and  Another  v.  The 
Commissioner  for  Railways        •      -      459 

3. Appeal  under  Stamp  Duties  Act— See 

Stamp  Duty. 

RAILWAYS— Railway  Act  (22  Vic.  No,  19), 
8.  45 — Resumption  of  land — Basis  of  valuaXion,] 
Where  land  is  resumed  for  railway  purposes 
under  the  22  Vic.  No.  19,  the  value  of  such  land 
and  the  underlying  minerals  must,  on  the  proper 
construction  of  s.  45,  be  estimated  as  if  the 
railway  for  which  such  land  is  resumed  had 
never  been  contemplated.  FThe  22  Vic.  No 
19  is  repealed  by  the  51  Vic.  No.  35.  Compen- 
sation for  lauds  resumed  for  public  works  is  now 
dealt  with  by  the  44  Vic.  No.  16,  s.  18,  and  the 
51  Vic.  No.  37,  B.  24.  The  action  survived  as 
against  the  (Commissioners  for  Railways  ap- 
pointed under  the  51  Vic.  No.  35,  by  virtue  of 
B.  21  of  that  A  ct.]  Black  v.  The  Commissioners 
for  Railways 160 


REAL  PROPERTY-:(7onwyanc«  of  right 
entry'^32  Henry  VII L  c,  9-Pretenced  titU^ 
9  Oeo.  IV.  e.  83,  «.  24.]  N.,  never  having 
been  in  possession  of  certain  lands,  conveyed 
them  to  the  plaintiff  by  an  indenture  dated  7th 
December,  1887,  at  which  time  the  defendants 
or  their  predecessors  in  title  were  in  possession. 
In  an  action  of  ejectment  the  plaintiff  was  non- 
suited on  the  ground  that  this  conveyance  was 
void,  and  that  the  plaintiff's  title  was  a  "pre- 
tenced  "  title  under  the  statute  32  Henry  VXH. 
0.  9,  or  by  the  common  law  of  which  that  Act 
is  declaratory.  Held  (on  a  new  trial  motion), 
that  the  conmion  law  of  which  that.  Act  is 
declaratory  is  in  force  in  this  colony,  and  there- 
fore that  this  deed,  conveying  a  mere  right  of 
entry,  was  void.  Sembte :  The  statute  32  Henry 
VIII.  c.  9  Ib  in  force  in  this  colony.  Construc- 
tion of  s.  24  of  9  Geo.  IV.  c.  SS  considered. 
Nichols  v.  Anglo- Australian  Investment, 
Finance,  and  Lanp  Co.     -     -     -     -    354 

REAL  PROPERTY  ACTS-26  Vic. 
No.  9,  S8.23  4k  S2— Applicant  taking  proceedings 
—  Waiver^ Lapsing  oj  caveat.']  P.  applied  to 
bring  land  under  the  Real  Property  Act,  and  M. 
duly  lodged  a  caveat.  P.  then  stated  a  caso 
unoer  s.  4  of  the  Amending  Act.  Within  three 
months  of  lodging  the  caveat  M.  took  no  steps 
to  keep  the  caveat  alive.  After  the  lapse  of 
three  months,  M.,  in  pursuance  of  an  order  of 
the  Court,  made  on  the  application  of  P.,  stated 
a  case.  The  issues  were  tried,  and  a  verdict 
found  for  M.  P.  then  applied  to  the  Court  for 
a  rule  nisi  for  a  new  tnal,  and  his  application 
was  refused.  He  appealed  to  the  Privy  Council 
against  the  decision  of  the  Court,  and  the 
appeal  was  dismissed.  After  these  proceedings 
had  beeil  taken.  P.,  finding  that  M.  had  taken 
no  stepfs  to  keep  the  caveat  alive,  applied  to 
the  0>urt  for  an  order  that  the  caveat  might  be 
removed  on  the  ground  that  M.  had  faued  to 
take  proceedings  as  provided  by  s.  23  of  the 
Real  Property  A  et.  Held  [per  the  Chief  Justice 
and  Foster,  J.,  Innes,  J.,  duhitante'].  that  this 
application  should  be  refused,  inasmuch  as  P. 
must  be  considered  to  have  waived  his  right  to 
raise  this  point  by  reason  of  his  having  taken  all 
these  proceedings.    Phillips  v  Martin    153 

2. 20|rtc.  No.  9,  s.  ^Z— Notice  to  Registrar- 

General  —  Caveat  lapsing  —  Waiver.'\  On  an 
application  to  set  aside  an  order  [whereby  the 
Registrar-Ceneral  was  restrained  from  bringing 
certain  lands  under  the  Real  Property  Act}  on 
the  ground  that  the  Court  had  no  power  to 
make  the  order,  as  the  caveat  had  lapsed  by 
reason  of  the  notice  required  by  s.  23  of  the 
Real  Prop^ty  Act  not  having  been  siven  to  the 
Registrar-deneral,  it  was  contended,  first,  that 
that  part  of  the  section  which  provides  for  the 
notice  was  directory  and  not  imperative,  and 
secondly,  that  the  applicant  had  waived  his 
right  to  raise  that  point,  as  the  caveator  had 
issued  a  writ  of  ejectment  and  the  applicant 
had  appeared  to  the  writ.  Heldy  that  the 
caveat  had  lapsed  by  reason  of  the  failure  to 
give  the  required  notice,  and  secondly  that  the 
applicant  bemg  unaware  at  the  time  he  appeared 
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to  the  writ  of  ejectment,  that  notice  had  not 
been  given,  could  not  be  said  to  have  waived 
the  point.    Nicholls  v.  Lsb    -      -  122 

3. 26  Vic,  No,  9,  «.  23 ;  41  Vic.  No.  18. 

8 A — Order  restraining  RegiHrar-OenercU— Power 
of  single  Judge  to  make  the  order— ^  Vie,  No.  22, 
»,  27]  A  single  Judge  has,  propria  vigore^  no 
power  to  make  an  order  under  the  Real  Property 
Act^  8.  23,  and  the  41  Vic.  No.  18,  s.  4,  restrain- 
ing the  Registrar  -  General  from  bringing  the 
land  under  the  Act ;  and  if  he  makes  such  an 
order  as  for  the  Full  Court  in  vacation  or  in 
case  of  exigency  under  the  4  Vic.  No.  22,  s.  27, 
it  requires  confirmation.      In  ire   Mackenzie 

277 

4, 26  FJc.  No.  9,  ««.  23,  82—41   Vic.  No. 

18.  «.  4 — Caveat — Lapse — Waiver '\  A  caveat 
was  lodged  in  1887,  and  lapsed,  under  s.  23  of  the 
Real  Property  Acty  on  the  expiration  of  three 
months.  After  such  lapse  the  applicant  stated 
a  case,  under  41  Vic.  No.  18,  s.  4,  and  obtained 
an  order  directing  the  caveator  to  file  his  case, ' 
which  the  caveator  did  on  the  18th  November, 
1887.  Nothing  more  was  done  in  the  matter  for 
nearly  three  years,  when  the  applicant  now 
applied  for  an  order  to  remove  the  caveat  under 
8.  82.  Held  {Stephen,  J.,  dissentiente),  that  he 
was  entitled  to  the  order,  and  that  the  fact  of 
the  applicant  Laving  taken  a  step  after  the 
lapse  of  the  caveat  was  no  waiver  and  created 
no  equity  in  the  caveator.  Held,  also  (Stefhes^, 
J.,  cUasentiente),  that,  although  the  caveat  had 
lapsed,  the  Court  could  make  an  order  for  its 
removal  under  s.  82.    In  re  MoIntosh    -283 

6. 26  Vic.  No.  Q,  8. 11,  sub. -8.  5,  and  s.  82 

— Enterinrf  a  caveat  on  behalf  of  Her  Majesty.'] 
The  Registrar-General  entered  a  caveat  on 
behalf  of  Her  Majesty,  forbidding  the  bringing 
of  certain  lands  (which  were  claimed  as  Crown 
lands)  under  the  Real  Property  Act.  And  on 
an  application  for  the  removal  of  the  caveat,  it 
was  contended  on  his  behalf,  that  by  virtue  of 
B.  11,  sub.-s.  5,  of  the  Act,  he  was  the  proper 
person  to  enter  such  a  caveat.  Held,  that  under 
the  sub-section  he  could  only  enter  a  caveat 
when  the  land  was  under  the  Act,  and  that  the 
proper  person  to  enter  a  caveat  on  behalf  of  Her 
Majesty,  forbidding  the  bringing  of  lands  under 
the  Act,  was  the  Attorney-General.  In  re 
Walker  and  Others      -      .      -      .     369 

6. 41  Vic.  No.  18,  8.  ^— Final  decision— 

See  Evidence,  2. 

REQIQTILATHON- Registration  Act  (7 

Vic.  No.  16),  s.  II— Priority]  S.  conveyed 
certain  lands,  bein^  a  portion  of  a  Crown  grant 
to  0.,  to  the  plaintiff,  m  1845,  by  a  deed,  which 
was  not  registered  on  the  6th  January,  1852, 
On  the  Ist  January,  1852,  S.  by  deed  conveyed 
certain  other  specific  lands  to  T.,  through  whom 
the  defendant  claimed,  **  and  also  all  or  any 
lots  forming  a  portion  of  the  said  grant  to  O.  to 
which  S.  is  entitled  either  in  possession, 
reversion,  remainder,  or  otherwise,  for  an  estate 


of  freehold  and  inheritanoe,  or  in  any  way  what- 
soever. .  .  .  and  all  the  estate,  right,  title, 
and  interest,  claim  and  demand  whatMerer, 
both'  leffal  and  equitable,  of  S.  therein  or 
thereto.  This  deed  of  the  Ist  January  wu 
duly  registered  on  the  5th  Januaiv,  1852.  On 
a  real  proper^  issue  bein^  tried  between  the 
plaintiff  (applicant)  and  defendant  (caveator),  u 
to  who  was  entitled  to  the  land  comprised  it 
the  first  deed,  a  verdict  was  formally  entered 
for  the  plaiuti£^  and  leave  was  reserved  to  the 
defendant  to  move  the  ^ Jourt  to  have  the  verdiet 
entered  for  him.  Held,  on  that  motion,  that  the 
verdict  should  be  entered  for  the  defendant,  ib 
the  lands  mentioned  in  the  first  deed  were  com- 
prised in  the  second,  a&d  the  second  deed  masl 
be  considered  to  have  been  executed  prior  to  the 
first  by  virtue  of  the  11th  section  of  Registraiim 
Act  (7  Vic.  No.  16).   Boycb  v.  Beckman   •  139 


SALE  OF  QOOBS-^toppage  tn  (raiMte 
—Goods  in  the  hands  qf  insolvent's  agent  as 
carrier.]  Goods  purchased  by  C.  from  H.  were 
undoubtedly  intended  to  pass  direct  from  the 
possession  of  H.  into  the  possession  of  a  earner, 
to  be  carried  to  a  destination  intimated  by(^to 
H.  at  the  time  of  sale.  The  goods  passed  into 
the  possession  of  the  carrier,  and,  whilst  is 
transitu^  C.  having  become  insolvent,  were 
stopped  by  H.  Held,  that,  even  if  the  goodi 
came  into  the  hands  of  the  carrier,  as  a  carrier 
on  C.'s  aiccount,  still  the  right  to  stop  the  goods 
in  traTisitu  existed.    Lyons  v.  HorFNUNO  -  288 


BHBBIFF  — Poundage  fees-^No  sale.]  & 
lodffed  a  writ  of  Ji.  fa.,  endorsed  to  levy  on  the 
lands,  goods,  &c.,  of  L.  The  sheriff  went  into 
possession,  and  shortly  afterwards  the  sheriff 
was  instructed  by  S.  to  withdraw,  no  sale 
having  been  effected,  and  tliere  being  no  oobI' 
promise.  The  sheriff  claimed  poundage  fees, 
but  S.  refused  to  pay  them  on  the  groimd  thit 
no  money  was  received  under  the  writ^  Held, 
that  the  sheriff  was  not  entitled  to  poundage 
fees.    In  re  Sly       .      .      .      '.      -      -     39 


%— Interpleader^ Liability  of  attorney  for 
possession  money.]  C.  and  W.  instructed 
the  sheriff  to  levy  upon  certain  goods  whidi 
were  claimed  by  two  persons.  The  sheriff  inter 
pleaded,  and  the  usual  orders  were  made. 
Payment  was  not  made,  nor  was  secarity  gireo 
within  the  time  allowed,  but  the  shenff  wie 
instructed  to  stay  proceedings,  and  finally  C. 
and  W.  wrote  to  the  sheriff,  telling  him  to 
withdraw  on  payment  of  possession  money  by 
the  claimants.  The  claimants  refused  to  paji 
the  sheriff  tried  to  sell  the  goods  and  failed,  and 
before  *a  sale  was  effected  the  interpleader  was 
decided  in  favour  of  the  claimants,  and  the 
sheriff  had  to  withdraw.  Held,  that  the  sberilf 
could  recover  the  possession  money  from  C 
and  W.    In  re  Ceusaoh  k  Willums  •     -   16 


3. Sale  of  equity  of  redemption  vmder  /J  /«• 

—  See  MOBTGAGE. 
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BBIPPINQ—Novigaium  Law  Amendment 
Act,  1881  (45  Vie.  No.  6),*m.  6,7-  Wrongful 
detention  ofthip — ReasoncAle  and  probable  cause 
—Bona  fides — Measure  of  damages— Costs  inct- 
denkU  to  detention-' The  practice  to  he  pursued 
6y  Marine  Boards. "]  In  an  action  nnder  the 
45  Vic.  No.  6,  for  the  wrong! al  detention  of  a 
ship  by  a  Marine  Board,  the  reasonable  and 
proDable  cause  mentioned  in  sec.  7  is  not  to  be 
dealt  with  in  the  same  way  as  reasonable  and 
probable  cause  in  an  action  for  malicious  prose- 
cution, and  in  no  way  depends  upon  the  hoTM 
fides  of  the  Marine  Board  in  acting  upon  infor- 
mation conveyed  to  them,  but  is  a  question  of 
fact  arising  from  the  circumstances  ot  the  ship 
and  a  consideration  of  how  far  those  circum- 
stances would  cause  a  person  of  competent  skill 
to  form  an  opinion  as  to  whether  she  was  safe 
or  unsafe  within  the  meaning  of  the  Act.  The 
Marine  Board  of  Newcastle  detained  in  port  the 
plaintiff's  schooner  on  the  ground  that  the  fore- 
mast was  rotten,  and  refused  to  allow  her  to 
proceed  to  sea  till  a  new  mast  had  been  substi- 
tuted. The  plaintiffs  brought  an  action  under 
the  45  Vic.  No.  6,  sec.  7,  and  the  Judge  found 
that  the  Board  had  acted  wrongfully  and  with- 
out reasonable  and  probable  cause,  that  as  a 
matter  of  fact  the  foremast  was  perfectly  sound 
and  superior  to  the  one  afterwards  put  in,  and 
found  a  verdict  for  the  plaintiffs  for  the  costs 
incidental  to  the  detention  and  survey  of  the 
ship.  Seld,  however,  that  the  plaintiffs  could 
not  recover  the  expenses  of  taking  out  the  old 
mast  and  putting  in  the  new  one,  such  expenses 
not  being  "  loss  or  damage  sustained  in  conse- 
quence of  such  detention "  within  the  meaning 
of  sec.  7.  The  Australian  Banking  Company 
V,  Bu&ns        - 6 


2. Bill  of  lading— "At  owner's  mi"— 

Loss  by  negligent  naingation.'}  The  plaintiff 
shipped  certain  cases  of  fruit  by  the  defendant's 
steamship  under  a  bill  of  lading,  in  which, 
amongst  others,  was  the  following  clause: — 
'*  Fruit,  and  all  kinds  of  perishable  property, 
to  be  carried,  on  .deck  or  below,  at  owner's 
risk."  The  soods  were  lost  in  a  collision 
occasioned  entirely  by  the  negligent  navigation 
of  the  defendant's  servants.  Heldy  that  the 
defendant  was  protected  from  liability  by  the 
terms  of  the  bill  of  lading.  Joyce  v.  Ellis  -  68 


STAMP  lyTJTY—Stamp  Duties  Act  of  1880 
(44  Vic,  No.  3),  8,  IQ— Appeal— Time  within 
which  a  person  dissatisfied  with  the  assessment 
qf  Commissioner  may  appeal  —  Construction  of 
statutes,]  M.  being  dissatisfied  with  the  assess- 
ment of  the  Commissioner  of  Stamp  Duties, 
after  14  days  had  elapsed  called  upon  the 
Commissioner  to  state  a  case  on  which  he  might 
appeal  direct  to  the  Supreme  Court.  The  Com- 
missioner refused  to  state  a  case,  on  the  ground 
that  M.  should  have  appealed  within  14  days, 
as  provided  in  s.  16  of  the  Stamp  Duties  Act  of 
1880.  M. applied  to  the  Court  for  a  writ  of  man- 
damnsdireoting  the  Commissioner  to  state  a  case. 
Held  {per  the  Chief  Justice  and  Foster,  J.) 


that  the  mandamus  should  be  granted,  inasmuch 
as  there  was  no  time  limited  by  that  section 
within  which  a  person  dissatisfied  may  appeal 
direct  to  the  Court.  Held  {per  Stephen,  J.)  that 
M.  should  have  appealed  within  14  days.  Held 
also,  that  the  Stamp  Duties  Ad,  being  a  revenue 
statute,  must  be  strictly  construed  in  favour  of 
the  subject.    Ex  parte  Masix  -  -      348 


STATUTES  —  Construction  —  Retrospective 
operation,']  An  Act  of  Parliament  should  not 
be  construed  so  as  to  have  a  retrospective  effect, 
unless  it  is  clear  from  the  words  of  the  Act 
that  it  is  the  intention  of  the  Ijegislatuie  that 
it  should  have  that  effect.   Law  v,  Nixon  342 

2- Revenue  statute,]     A  revenue  statute 

must  be  strictly  construed  in  favour  of  the 
subject    Ex  parte  Havh  '      -      -      -      348 

3. Construction -^'^Person,"]    The  word 

''  person  **  in  the  same  Act  of  Parliament  ma^, 

in  one  clause,  include  a  corporation,  while  in 

other  clauses  it  may  not.    Ex  parte  Spebrinq 

-  -     - 407 

4. Liability  not  existing  at  common  law^ 

Remedy]  Where  an  Act  of  Parliament  creates 
a  liability  not  existing  at  common  law,  and 
provides  a  particular  remedy  for  enforcing  it, 
that  remedy  must  be  pursued.  Borough  op 
WaVKRLEY  v.  jABfES 460 


SUNDAY — Sunday  observance — Public  enter- 
tainment or  amusement  for  gain—2\  Oeo.  11  L  c, 
49,  s,  1—9  Geo.  IV,  c,  83,  s,  24—4  W,  IV.  No. 
7.  8.  10—6  W,  IV,  No.  12-5  Vic.  No.  6—14 
Vic.  No  23.]  The  defendant  was  the  owner  of 
a  theatre,  and  authorised  its  use  on  a  certain 
Sunday  evening  for  a  concert  at  which  a  musical 
programme  was  performed.  The  public  were 
admitted  by  tickets,  which  were  purchased  at 
the  doors.  The  defendant  held  the  written 
permission  of  the  Colonial  Secretary  to  use  the 
theatre  on  Sunday  for  the  purpose  of  such 
entertainments,  such  permission  purporting  to 
be  given  under  the  14  Vic.  Ko,  23.  The 
plaintiff  sued  to  recover  a  penalty  of  200^.  under 
the  21  Geo.  III.  c.  49,  s  1,  which  prohibits  any 
house  or  place  being  opened  on  Sunday  for 
public  entertainment  or  amusement  to  which 
persons  are  admitted  by  payment.  Held,  that 
the  21  Geo.  III.  o.  49  is  in  force  in  New  South 
Wales  both  as  part  of  the  law  regulating  Sunday 
observance,  which  the  first  omonists  brought 
with  them  to  this  colony,  and  also  by  virtue  of 
the  9  Geo.  IV.  c.  83,  s.  24,  and  that  the 
defendant  was  liable  to  a  jpenalty  of  200Z. 
Held,  also,  that  the  Colonial  Secretary  had  no 
power  to  issue  any  license  or  permission  to  open 
the  theatre  on  Sunday.  Walker  v,  Solomon 
88 


TENEMENTS  REOOVXBY  ACT- 

See  Landlord  and  Tknant. 
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VENDOR  &  PURCHASER— Covenant 

to  deliver  cUtstract  of  title  toithin  reasonable  time — 
Dependent  covenant — Condition  precedent.]  The 
defeDdant  bought  an  allotment  of  land  from  the 
plaintiff  at  an  auction  sale.  The  conditions  of 
sale  were  that  the  purchaser  should  pay  a 
deposit  of  20  per  cent,  and  the  balance  in  four 
yearly  instalments ;  and  that  the  vendor  should 
within  a  reasonable  time  after  the  sale  deliver 
an  abstract  of  his  title.  The  defendant  paid  the 
deposit,  and  eight  years  after  the  sale  the 
plaintiff  sued  for  the  residue  of  the  purchase 
money.  The  plaintiff  never  delivered  an  abstract 
of  his  title,  nor  had  the  defendant  demanded  it. 
The  Court  ordered  a  verdict  to  be  entered  for 
the  defendant  on  the  ground  that  the  covenant 
to  deliver  the  abstract  of  title  was  not  an 
independent  covenant,  but  that  its  performance 
was  part  of  the  consideration  and  a  condition 
precedent  to  the  right  of  the  vendor  to  sue  for 
the  purchase  money.    Cooper  v.  Gilues  -  396 

2. Power  of  aitomey— Notice  of  revocation 

— 17  Vie.  No.  22 — Fraudulent  declaration  by 
attorney — Bond  fide  purchaser  without  notice.'] 
By  the  17  Vic.  No.  22  a  declaration  made  by  an 


attorney  that  he  h^  no  notice  of  the  revocatiaB 
of  his  power  by  death  or  otherwise  is  oonelunve 
proof  of  non-revocation  when  made  to  a  6om 
fide  purchaser  for  valuable  consideratioQ  with- 
out notice  of  any  such  revocation.  HMt  thit 
a  general  verdict  against  such  purchaser  in  la 
action  to  recover  the  property  was  justified  by 
evidence  to  the  effect  that  such  purchaser  had 
cause  to  suspect  and  did  suspect  the  tnttii  of 
such  declaration,  and  th%t  an  oHer  refosing « 
new  trial  must  be  affirmed.  The  17  Vic  No.  22 
does  not  apply  only  to  cases  where  no  notice  of 
revocation  has  been  received  either  by  the 
attorney  or  the  purchaser  ;  its  sole  object  is  to 
protect  a  bona  fide  purchaser,  without  noftioe, 
against  the  fraud  of  the  attorney.  MACSfiLU9 
AND  Wife  v.  The  Mutual  Providekt  Lasd 
Investing  and  Building  Society,  Luittsd  - 1 


YrLLL—RentBondprofitB—Truaiee,]  A  dew 
of  land  to  trustees  to  receive  the  rents  utd 
profits,  and  pay  the  same  to  the  cettui  que  tnut^ 
or  otherwise  to  allow  her  to  receive  the  nme, 
vests  the  legal  estate  in  the  cesiyi  que  tnut 
Mabtin  v.  Phillips 461 


CASES   IN   EQUITY. 


ABSTRACT  OP  TITLE— ^«e  Specific 
Pesfoumancb,  2. 

ADMINISTRATION-  >riVfe«>er~AVari 

of  km— Personalty  exhausted  by  debts—Gharter 
of  Justice^  clawte  H^  Costs.]  Where  the  per- 
sonalty of  an  intestate  would  be  exhausted  by 
her  debts  the  Court  granted  administration  to 
the  only  next  of  kin,  the  daughter  by  a  former 
niarriage,  in  preference  to  the  widower,  and 
directed  that  the  costs  of  the  suit  should  be  paid 
out  of  the  estate  and  be  chargeable  on  the 
realty.    D'Abcy  v,  Moban    ...    -    120 

ADVANCEMENT  —  RemUing  trust  — 
Crown  Lands  Alienation  Act,  1861  (25  Vic.  No.  1) 
---Conditional  purchase,  transfer  of  by  trustee  to 
infant.]  M.,  who  held  a  conditional  purchase  as 
trustee  for  T.,  transferred  to  L.,  who  transferred 
to  the  defendant,  a  daughter  of  T.  and  an  in- 
fant of  sixteen  years.  L.  admitted  that  he  held 
the  land  as  trustee  for  T.  Held,  on  the  evidence 
that  the  transfer  to  the  defendant  was  not  by 
way  of  advancement,  and  that  she  held  the 
lands  as  trustee  for  T.  Tooth  v.  Power  dis- 
tinguished.    Wooldridge  V,  M'Clube  -  226 

BILL  OF  SK'L'^'-AHsigmnent  of  ''book 
and  business  debts  "—Book  debts  created  subse- 
quent to  bill  of  sale— Books  containing  entry  of 
such  debts— Injunction  to  the  htaring.]  A  bill  of 
sale  contained  an  assignment  of  all  the  stock-in- 
trade,  plantt  chattels,  &c.,  of  the  grantor,  a 
general  merchant,  and  also  *'all  other  the 
chattels  and  effecte,  matters  and  things  which 
at  any  time  during  the  continuance  of  this 
security  "  should  be  brought  upon  the  grantor's 


premises  or  be  uaed  in  connection  with  In 
businees,  and  all  the  contracts,  book  and  busi- 
ness debte  of  the  grantor  in  connection  with  tke 
said  business.  There  was  also  a  provinon  tlui 
the  grantor  should  keep  up  the  stock-in-tnde. 
Hela^  on  motion  for  interloeutory  injanctioii. 
that  book  debts  created  subsequent  to  the  bill 
of  sale  were  included  and  also  the  books  b 
which  the  debts  were  entered.  Lob]>o!(  Cbak* 
TE&ED  Bank  op  Australia  v.  Fischkb  -    193 


2. Prior  verbal  agreement — Act  of  hoMk- 

ruptcy — Con^pany— Liquidation.  ]    A  bill  of  sak 

g'ven  in  pursuance  of  a  prior  agreement  dates 
kck  to  that  agreement,  unless  it  be  shewn  that 
the  bill  of  sale  was  postponed  with  the  is- 
tention  of  givinff  the  debtor  a  fictitious  credit 
with  other  creditors.  It  is  not  soffident  to 
shew  that  at  the  time  the  bill  of  sale  wis 
executed  the  person  granting  it  was  in  insolTeaft 
circumstances.  Austbalian  CoHOPEKAnTi, 
&c.,  Co.  V.  L.G.  Bank  of  Australia      -     98 


CHARITY,  VOLUNTARY  CON- 
VEYANCE TO— Purchaser  for  value  ftkk 
notice— 27  Eliz.,  c.  4.]  A  voluntary  conveyance 
to  a  charity  is  not  avoided  by  a  subsequent 
conveyance  to  a  purchaser  for  value  with  notice. 
Decision  of  Owen,  J.,  overruled.  GiLCHBm  t. 
Lamb 199 

2. See  Will,  Conctructton  of,  2. 

CHARTER  OF  JUSTICE,  CLAU8B 
lA—See  Administration. 
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CHARTER  OF  JUSTICZi— ^mTkustbe, 

Bemxtneration  to. 

COMPANIES  ACT  (37  Vie  No.  19),  «. 
2S— Rectification  of  register— Right  of  appeal  to 
Full  Cowifrom  the  order  of  the  Primary  Judge 
-4  Vie.  No.  22 --Equity  Act  of  1880  (44  Vic. 
No.  18.]  Anr  appeal  to  the  Full  Court  lies  from 
an  order  made  oy  the  Primary  Judge  under  s. 
33  of  the  Companies  Act.  Ex  parte  Moon   288 

COMPANY— i9«e  Bill  of  Salb,  2. 

CONDITIONAL  PURCHASE, 
TRANSFER  OF  BY  TRUSTEE  TO 
INFANT  -  See  Advancement. 

CONTRACT.CONSTRUCTION  OF 

—  Forfeiture  —  PeposU  —  Penalty  —  Liquidated 
damages.]  The  DliuntifiEs  entered  into  a  contract 
with  the  defenoante  for  the  construction  and 
workin^^  of  a  tramway.  In  pursuance  of  a  pro- 
vision m  the  contract  1000^.  was  paid  to  l^e 
credit  of  the  defendants,  **to  be  declared  for- 
feited to  the  council  by  way  of  liquidated  and 
ascertained  damages  in  case  of  the  non-comple- 
tion of  the  said  contract,  or  the  due  observance 
or  performance  of  any  of  the  covenants  herein 
contained,  but  to  be  returned  to  the  contractors 
upon  the  completion  of  the  tramway."  By 
another  clause  the  plans  and  sections  of  the 
proposed  tramway  were  to  be  submitted  to  and 
approved  by  the  borough  council  within  two 
months.  The  two  months  expired  on  a  Sunday, 
and  on  the  Monday  the  defendants'  solicitor 
wrote  to  the  plaintiffs  reminding  them  that  the 
plans  must  be  submitted.  The  plaintifiis  sent 
the  plans  by  their  agent  to  the  next  meeting 
of  the  council,  on  the  following  Tuesday,  but 
the  defendants  refused  to  receive  them.  Held 
{per  Oioen,  J.),  that  the  lOOCV.  was  not  a  penalty 
but  liquidated  damages  and  was  forfeit.  By  the 
Full  Court,  that  there  was  no  breach  for  which 
the  lOOO;.  could  be  forfeited,  and  further  that 
the  breach  had  been  waived.  Coon  an  and 
Others  v.  Borough  of  Balmain  -  270 

CONVEYANCE,     ABSOLUTE-flfec 

MORTQAOE. 

COSTS  OUT  OF  THE  ESTATE- 

See  will.  Unsuccessful  Opposition  to. 

COVENANT— ffectto^FartatwA  of  eove- 
*^ont  byaubiequent  dealings  of  parties  ^Ambiguous 
^^ovenant —Construction  put  upon  it  bysuhsequent 
conduct  of  parties— Estoppel—Attempt  by  cove- 
nantee to  set  up  ignorance  of  contejUs  of  his 
deed.]  The  plaintiff,  his  father  W.  A.,  and  his 
brother  J.  A.,  carried  on  business  as  graziers, 
luider  articles  of  partnership  dated  April  25, 
1879.  In  March,  1880,  it  was  agreed  that  J.  A. 
should  retire  from  the  partnership,  receiving  as 
consideration  for  his  share  an  estate  in  Scotland, 
the  property  of  W.  A.,  valued  at  16,00(M.,  and 


by  indenture  dated  Hay  22.  1880,  J.  A.  did 
retire,  in  pursuance  of  the  agreement,  his  share 
being  transferred  to  W.  A.,  and  the  16,0002. 
being  in  the  partnership  accounts  charged  to 
the  partnership.  On  May  15,  1880,  W.  A.  had 
entered  into  a  contract  with  one  J.  B.  for  the 
purchase  of  a  station  called  Canonbar,  for 
150,000/.,  and  had  paid  40.0002.  on  account  of  the 
purchase  money,  which,  on  June  21,  1880,  was 
repaid  to  him  by  the  cheques  of  the  partnership. 
By  indenture,  dated  October  29,  1880,  made 
between  W.  A.,  the  plaintiff,  and  R.  fl. 
(releasee  to  uses),  and  reoitine  the  retirement 
of  J.  A.,  and  the  purchase  of  Canonbar,  and 
that  W.  A.  was  desirous  that  Canonbar  should 
form  part  of  the  capital  stock  of  the  partnership 
and  that  the  plaintiff  should  have  an  equal 
share  with  him  in  the  said  capital  stock, 
including  Canonbar  **  the  full  price  of  which  he, 
the  said  W.  A.  the  elder,  is  to  pay,"  it  was 
witnessed  that,  "  in  pursuance  and  m  considera- 
tion of  the  said  desire  and  of  the  natural  love 
and  affection  which  the  said  W.  A.  the  elder 
has  towards  the  said  W.  A.  the  younger  "  (the 
plaintiff),  W.  A.  (the  father)  transferred  the 
share  of  J.  A.  and  also  Canonbar  to  the  part- 
nership. The  indenture  also  contained  a  stipu- 
lation, which  was  also  contained  in  the  original 
partnership  deed  of  '1879.  that  the  plaintiff 
should  devote  the  whole  of  his  time,  attention 
and  skill  to  the  management  of  the  partnership 
concern,  and  that  W.  A.  should  not  ao  so  unless 
he  thought  fit,  and  there  was  also  a  memorandum 
that  the  partnership  was  to  last  for  five  vears, 
from  May  17,  1880.  Joint  and  several  pro- 
missory notes  were  given  by  W.  A.  and  the 
plaintiff  to  J.  B.  for  the  remainder  of  the 
purchase  mone^ ;  and  a  mortgage  executed  by 
them  as  security.  The  mortgage  was  subse- 
quently paid  off  by  money  advanced  by  the  City 
Bank.  By  indenture,  dated  April  10.  1883,  the 
partnership  was  extended  to  May  17,  1890 ; 
that  indenture  contained  a  recital  which  set  out 
the  transfer  of  J*  A.'s  share  and  Canonbar,  and 
continued,  *'the  full  price  of  which  the  said 
W.  A.  the  elder  was  to  pay."  The  plaintiff 
claimed  that  the  recital  in  the  deed  of  October 
29.  1880,  amounted  to  a  covenant  by  W.  A.  to 
indemnify  the  partnership  against  the  payment 
of  the  purchase  money  of  Canonbar.  In  the  part- 
nership accounts  the  partnership  was  debited 
with  the  parchase  money,  and  the  subsequent 
conduct  of  the  parties  was  inconsistent  with  the 
view  that  VV.  A.  the  elder  was  to  pay  the  whole  of 
the  purchase  money.  W.  A.  died  in  1885 ;  the 
plaintiff's  attention  was  first  called  to  the  words 
on  which  he  relied  in  1886.  Held,  per  curiam 
(1 ),  that  the  words  did  not  amount  to  a  covenant. 
Per  Innes  and  Foster,  JJ.,  that  if  the  words 
did  constitute  a  covenant  they  were  ambiguous 
and  that  the  parties  had  put  a  construction  on 
them  inconsistent  with  the  plaintifi^s  claim; 
(2)  per  Innes  and  Foster,  JJ.,  assuming  that 
there  was  a  covenant,  and  that  it  was  unam- 
biguous, and  that  the  plaintiffs  construction 
were  correct,  the  subsequent  conduct  of  the 
parties  shewed  that  they  had  agreed  to  abandon 
it;  that  the  evidence  did  not  shew  that  the 
plaintiff  was  ignorant  that  the  words  were  in 
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the  deed,  and  that  if  it  did,  the  Court  would 
not  rec;ard  it,  because  a  person  cannot  be 
allowea  to  say  that  he  does  not  know  the  words 
of  his  own  oeed  with  a  view  to  escape  the  con- 
sequences upon  that  deed  of  his  subsequent 
conduct.  Iield,.  further,  that  evidence  of  state- 
ments by  W.  A.  of  his  intention,  previous  t-o 
the  execution  of  the  deed  of  October,  1880,  were 
riffhtly  rejected.  Decision  of  Otren,  J., 
affirmed.  Alison  «.  Alison  -  -  -  •  75 
Ok  Appeal    163 

CROWN  LANDS  ALIENATION 
ACT,  1861t  (26  Vic,  No.  l)-^ce  Advancb- 

MBNT. 

CY-PRES— '^ee  Will,  Constbuciion  of. 

DEED  OF  RELEASE,  EXCEP- 
TIONS     CONTAINED     IN  -  See 

Pabtnebship,  Evidence  of. 

DISCOVERY— fifttj^Zaency  of  affidavit-^ 
Documents  inadmissible  in  evidence — Immateri- 
ality.] The  plaintifb  in  their  affidavit  of 
discovery  objected  to  produce  certain  documents 
on  the  grounds  that  itiej  related  solely  to  the 
case  of  the  plaintiffs  and  not  to  the  case  of  the 
defendants,  or  any  of  them,  and  did  not  in  any 
way  tend  to  support  the  cUiim  of  the  defendants, 
or  any  of  them,  and  did  not  contain  anything 
impeaching  the  case  of  the  plaintiffs.  The 
documents  were  clearly  not  admissible  as 
evidence  for  the  plaintiffs.  On  application  by 
defendants  for  production,  held,  that  as  the 
documents  could  not  be  used  by  the  plaintiffs, 
and  as  the  plaintiffs  swore  that  they  did  not 
support  the  case  of  the  defendants,  they  must 
be  mimaterial,  and  that  defendants  were  not 
entitled  to  production.  A.  J.  S.  Bank  v. 
Steel 18 

DISTRICT  COURTS  ACT,  1858,  ss. 

78,  iQ—See  Voluntaby  Conveyance  Ibrevo- 

CABLE. 

EQUITY  ACT  (44  Vic.  No.  18),  ss,  4,  57- 
See  Mabinb  Board. 

2. 8.     SI— EquUy    rules,     29th    June, 

1883,  No.  130— i?Mfe«  of  2\st  May,  1888, 
No.  2\  — Evidence —Shorthand  notes.]  The 
appellants  filed  printed  copies  of  the  note  taken 
by  the  Primary  Judge.  Those  notes  were  very 
brief,  and  at  the  head  of  them  were  the  words 
"  Cunningham  to  take  shorthand  notes. "  After 
the  printed  copies  had  been  filed,  the  solicitor 
for  tne  respondents  wrote  to  the  solicitor  for  the 
appellants,  pointing  out  that  he  should  have 
filed  copies  of  the  shorthand  notes,  but  the 
latter,  being  unwilling  to  incar  further  expense, 
took  no  further  steps  in  the  matter.  This  letter 
was  written  after  the  time  for  filinj?  copies  of 
the  notes  had  expired.  Held,  that  No.  21  of 
the  rules  of  2l8t  May,  1888,  which  requires  that 
the  evidence  shall  be  printed  had  not  been 
complied  with,  and  that  the  appeal  must  be 
dismissed.  In  re  Gubnby  Brick  Co.  ( Barker's 
Case). 301 


3< Ss.  33,  U— New  trial  of  issue  tried  by  a 

jury  under  s.  33 — Diacreiion  of  Judge — Ajfidixmis 
supplemeTUing  evidence  (fiven  al  the  trial.]  The 
discretion  formerly  possessed  by  the  Court  d 
Chancery  in  grantmg  new  trials  of  issues  has  not 
been  afi^cted  by  the  Equity  Act  of  1880,  and 
the  Court  may  supplement  the  evidence  giTen  it 
the  trial  by  a  consideration  of  afiEdavits  tettiBf 
forth  facts  which  did  not  appear  at  the  trial 
Per  the  C J.  and  Stephen,  J.  (Fostkb,  J.,  dm.\ 
affirming  the  decision  of  (hoea,  J.  Goodsell  v. 
National  Bank  of  Acsibalasia.    •      •     32 

4. See  Companies  Act. 

EQUITY  OF  REDEMPTION. 
TRANSFEREE  OT—LiabUUy  to  indem- 
nify tranrferor  against  action  by  mortgagor  on 
covenant  to  pay— See  Relkasb  of  Dbbt. 

ESTOPPEL,  PARTNERSHIP  B7- 

See  Pabtnebship,  Evidencb  of. 

ESTOFPEIr-^<e6  C0VEKA2fT. 

EVIDENCE.  IMPROPER  RECSP 
TION  OF— ^e«  New  Tbial. 

EVIDENCE— iS^ee  Equity  Act,  b.  31. 
2. See  Pbacticb. 


EXCEPTION  TO  GRANT- &«  Srt 

cifio  Pebfobmance. 


EXECUTOR,  DEBT  DUE  FROM- 

Breach  of  trust  —  D^  payafUe  on  demamd  — 
Interest  hearing  debt — Rate  of  interest.'^  When 
an  executor  is  indebted  to  the  estate  in  a  mm 
which  is  payable  only  if  demanded,  the  Court 
will  presume  that  the  demand  waa  doly  made, 
for  the  executor  is  the  only  person  who  can 
make  it,  and  if  he  does  not  he  is  guilty  of  a 
breach  of  trust.    In  re  Haioh's  Estate  -  303 

FORFEITURE— -Sfce  Contbact,  Coivstbco- 

TION  OF. 

HUSBAND  AND  WIFE,  PETITION 
BY~^ec  Specific  Pebfobmance,  2, 

HUSBAND  AND  WIFE,  SOIT 
BY— ^e«  Pbactice,  3. 

INJUNCTION-~^e^  Mabine  Boabd. 
INJUNCTION  TO  THE  HEARING 

— Doubtful  point  of  law  materially  aftcting  '« 
positions  of  the  parties  —  Beat  Property  Act, 
sections  18,  18,  19— J^aiYttre  of  Hegistrar-Otnerol 
to  send  notice  of  time  limited  by  Commismomrs 
under  section  16  until  after  the  expiration  of  the 
time   so   limited  —  Power  of  Commissiomett  lo 
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ejstend  the  time  for  sending  the  notice.]  The  Court 
will  not,  on  application  for  an  injanction  to  the 
hearing,  decide  a  doubtfal  point  of  law  where 
the  effect  of  such  decision  would  be  to  materially 
alter  the  position  of  the  parties ;  in  such  a  case 
the  injunction  wUl  go  whatever  may  be  the 
Court's  opinion  as  to  the  ultimate  result  of  the 
suit  The  Registrar-General  served  notices  on 
certain  persons  in  accordance  with  s.  18  of  the 
Real  Property  Act^  but  not  until  after  the 
expiration  of  the  time  limited  by  the  Com- 
missioners under  s.  16.  JJeldy  per  Owen,  J., 
that  the  notices  were  bad.  Chappel  v.  Bbouoh- 
TON       -      •      •      - 64 


INSANE  DELUSION-^ee  Will,  Un- 
SUCCESSFUL  Opposition  to  (2). 

INTEREST  BEARING  DEBT-^^e 

ExEcuTOB,  Debt  due  tbom. 

LIQUIDATED  DAMAQES-^ee  Con- 
TRAcrr,  CoNSTBUcnoN  of. 

MANDAMTTS^^^  Mabine  Boabd. 


MARINE  "BOARD— Power  to  make  regu- 
latUme  —  BegtUation  providing  for  transverse 
water 'tight  btdkheada  in  harbour  and  river 
steamers — Navigation  Act  (35  Vie,  No.  7),  ss.  19, 
29,  31,  47 — Mandamus — Wrongful  Act  by  public 
body^Iiyttnetion^Eguity  Act  (44  Vic.  No.  18), 
ss.  4,  57.3  l^bo  Alarine  Board  published  a 
regulation  purporting  to  be  made  under  the 
Navigation  Acts  of  1871  and  1881,  whereby  they 
ordered  that  '*  every  harbour  and  river  steamer, 
whether  constructed  of  wood  or  other  material, 
before  being  entitled  to  a  renewal  or  issue  of 
her  passenger  certificate,  shall  be  divided  by 
transverse  water-tight  bulkheads.*'  By  a.  38 
of  the  Navigation  Act  of  1871,  no  steamship 
may  proceed  to  sea,  or  upon  any  voyage  or 
excaraion,  with  passengers  on  board  unless  the 
master  holds  a  certificate  from  the  Marine 
Board ;  tJie  plaintiff,  the  owner  of  a  wooden 
harbour  and  river  steamer,  applied  to  the 
Marine  Board  for  a  certificate,  but  the  applica- 
tion was  refused  on  the  ground  that  he  had  not 
complied  with  the  regulation.  The  pUintiff 
prayed  that  the  regulation  should  bo  set  aside 
as  ultra  vires,  and  that  the  Marine  Board  should 
be  restrained  from  enforcing  it ;  that  the  Marine 
Board  should  be  restrained  from  refusing  to 
issue  a  passenger  certificate  to  the  plaintiff  on 
the  sole  ground  that  the  regulation  had  not 
been  complied  with ;  and  that  if  the  Marine 
Board  refused  to  issue  a  certificate  on  the  ground 
of  non-compliance  with  regulation,  they  should 
be  restrained  from  prosecuting  the  plaintiff  for 
plying  without  a  certificate.  Heldt  per  Owen, 
J.~(l)  That  the  regulation  was  ultra  vires, 
because  wooden  steamers  are  expressly  omitted 
from  8.  47,  and  the  Board  have  no  power  to  add 
to  the  Act  by  regulation.  (2)  That  the  Court 
had  the  power  to  grant  the  relief  prayed,  as  the 
defendants  were  not  only  refusing  to  perform 


their  duty,  but  were  also  doing  a  wrongful  aot 
by  publishing  an  illegal  regulation,  and  thereby 
preventing  the  plaintiff  from  getting  e^  certt^cate. 
Held,  on  appeal,  that  the  reguUition  was  not 
ultra  vires,  and  that  the  Board  might,  inde- 
pendently of  any  regulation,  have  refused  a 
oertificate  to  any  steamship  unless  fitted  with 
bulkheads.    Jeannsbkt  v.  Hixson      -      -      1 


MEMORIAL  OF  LEASE  AND  RE- 
LEASE—^S^^^  Fractioe. 


MORTGAGE  —  Security  —  Absolute  con- 
veyance— Intention  of  parties  sheionby  subsequent 
dealings.']  Appeal  from  the  decision  of  the 
Supreme  Court,  reported  9  N.S.  W.  L.R.  Eq.  78. 
Held,  that  the  transaction  of  20th  July,  1874, 
was  not  a  mortgage,  but  an  absolute  conveyance. 
Babton  V*  Bank  of  Nkw  South  Wales  308 


NAVIGATION  ACT 

See  Mabine  Boabd. 


Vic  No.  7)— 


NEW  TRIAL  —  Improper  reception  of  evi- 
dence—Evidence not  material  to  the  issue.  ]  The 
Court  will  not  grant  a  new  trial  on  the  ground 
of  improper  reception  of  evidence,  where  such 
evidence  could  not  have  affected  the  minds  of 
the  jury,  or  where,  apart  from  such  evidence, 
the  verdict  could  not  have  been  supported  if  it 
had  been  found  the  other  way.  Goodsbll  v. 
National  Bank  op  Austbalasia  (2)       •    156 

2. See  Equity  Act. 

NOVATION— ^««  Pabtnbbship,  Evidbncb 

OF. 

PARTNERSHIP,  EVIDENCE  OF- 

Partnership  by  estoppel — Cheques  signed  by 
alleged  •  partner — NovcUion — Deed  of  release, 
exceptions  contained  in^ Reservation  of  rights 
against  persons  UaUefor  debts  of  releasee  as  surety 
or  sureties,  **  or  otherwise  hou>soever"— Joint 
licAility  aspartner.]  A.B.  was  in  the  habit  of 
joiniog  A.M.B.  in  signing  cheques  drawn  upon 
the  plaintiff  bank  upon  the  account  of  a  certain 
business.  Held,  this  was  sufficient  to  constitute 
A.B.  a  partner  by  estoppel  as  regards  the 
plaintiffs.  Held,  farther,  on  the  evidence  that 
A.B.  was  in  fact  a  partner.  After  the  death  of 
A.B.,  A.H.B.  applied  to  the  plaintiffs  for  an 
overdraft  to  pay  off  the  existing  partnership 
debt.  He  obtained  the  overdraft,  but  did  not 
apply  it  towards  payment  of  the  debt.  Held, 
that  this  did  not  constitute  a  substitution  of  the 
sole  liability  of  A  H.  B.  for  the  joint  liability  of 
A.H.B.  and  A.B.,  though  it  would  have  if  the 
overdraft  had  been  applied  as  proposed.  Held, 
on  the  evidence— (1)  That  AB.  and  A.H.B. 
were  partners  in  fact ;  (2)  that  both  would  be 
estopped  from  denying  that  they  were  partners 
even  if  in  fact  they  were  not^'ana  that  they  were 
jointly  liable,  though  they  would  not  have  been 
jointly  liable  if  one  had  been  a  partner  by 
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estoppel  and  the  other  a  partner  in  fact :  Scarf 
V.  JardtM  distinguished.  A  deed  of  assign- 
ment for  the  benefit  of  creditors  and  a  deed  of 
release  contained  a  proviso  that  the  execution 
thereof  should  not  prejudice  any  claiq},  demand, 
or  remedy  ivhich  the  creditors  might  have 
against  any  person  Mrho  might  be  liable  for  the 
payment  of  any  of  the  debts  of  the  assignor  in 
the  character  of  surety  or  sureties  for  him,  or 
as  maker  or  makers,  drawer  or  drawers,  acceptor 
or  acceptors,  endorser  or  endorsers  of  any  bills 
of  exchange,  promissory  notes,  **  or  otherwise 
howsoever."  HM^  that  this  included  a  person 
liable  as  partner  of  the  assignor.  Australian 
Joint  Stock  Bank  v,  St£el  and  Othbrs 
(2) -     -     -     328 

PENALTY— 5«c  Conteact,  Consteuction 

OP. 

PERPETUITIES,  RULE  AGAINST 

— 5ce  Settlement. 


PETITION  BY  HUSBAND  AND 
WIFE— 'S^c«  Spboifig  Pebp ormance,  2. 

PRACTICE— Certi/fcflrfe  of  Master— Rejasons 
given  in  cert  ifictUe  for  conclusion  arrived  at — Evi- 
dence—Memorial of  lease  and  release -^6  Oeo  IV, 
No.  22-7  Vic,  Noi  16  {Registration  of  Deeds 
Act).]  The  Master  in  his  certificate  decided 
two  points,  the  first  in  favour  of  the  plaintiff, 
the  second  in  favour  of  the  defendants,  and 
the  certificate  as  a  whole  was  in  favour  of  the 
defendants.  The  plaintiff  took  out  a  summons 
to  vary  the  certificate  on  the  ground  that  the 
finding  of  the  Master  was  wrong  on  the  second 
point.  Held,  that  the  defendants  could  support 
the  certificate  by  shewing  that  the  finaing 
of  the  Master  was  also  wrong  on  the  first 
point,  and  that  the  conclusion  to  which  he 
arrived  was  the  correct  one,  although  they 
had  not  taken  out  a  summons  to  vary  the  cer- 
tificate. A  bare  memorial  of  lease  and  release 
in  the  form  prescribed  by  the  6  Geo.  IV.  No.  22 
is  not  evidence  of  the  contents  of  the  oriffinal 
deed,  nor  does  it  amount  to  an  admission  of  the 
contents  of  the  deed  by  the  person  who  executed 
it.    Stephen  v.  Roberts  -      -      -      -      127 

2. R^usal  of  defendant  to  carry  out  decree 

— Suit  to  compel  speci/ie  performance  of  decree 
made  in  former  suit.]  Bv  contract^  dated 
October  7th,  1879,  the  defendant  agreed  to  sell 
certain  lands  to  the  plaintiff.  Part  of  these 
lands  consisted  of  a  selection  by  D.  W.,  who, 
while  an  infant,  had  transferred  to  his  father, 
R.  W.,  who  had  transferred  to  the  defendant. 
D.  W.  came  of  age  in  1S81,  but  defendant  took 
no  steps  to  obtain  a  second  transfer,  and  in 
18S2  the  plaintiff  instituted  a  suit  for  the  specific 
performance  of  the  agreement  of  October  7th, 
1879.  In  April,  1883,  a  decree  was  made  in 
that  suit  by  which  the  defendant  was  ordered 
to  specifically  perform  the  agreement,  and  to 
execute  and  procure  the  execution  of  all  proper 
and  necessary  conveyances  and  transfers,  so  as 
to  vest  in  the  pUiintiff  a  good  title  to  D.  W.*s 


selectiont  such  conveyances  and  transfers  to  be 
settled  by  the  Master  in  case  the  parties  diffisred 
about  the  same.  The  defendant  refused  to  obey 
this  decree,  and  the  plaintiff  obtained  a  transfer 
of  this  selection  direct  from  D.  W.  on  payment 
to  R.  W.  of  a  sum  of  460/.,  being  the  purchase 
money  due  from  the  defendant  to  R.  W.  in 
respect  of  the  selection.  The  Lands  Depart- 
ment refused  to  register  this  transfer,  and  the 
plaintiff  brought  this  suit  praying  for  a  decla- 
ration that  he  was  entitled  to  deduct  the  4601, 
from  the  original  purchase  money,  and  that  on 
payment  of  the  balance  he  was  entitled  to 
D.  W.'s  selection  as  against  the  defendant,  and 
that  the  conveyances  by  D.  W.  and  H.  W. 
during  the  infancy  of  D.  W.  were  void,  and 
that  the  plaintiff  was  entitled  to  have  the 
transfer  to  him  bv  D.  W.  registered  in  the 
books  of  the  Lands  Department.  Held,  over- 
ruling Deffell,  J.,  that  this  suit  was  substantiaUy 
different  from  the  former  one,  and  the  relidf 
asked  in  it  independent  of  the  relief  that  oould 
have  been  obtained  under  the  former  decree. 

RiOKETSON  V,  BaSBOUK  ....         -        92 

3. Suit  by  hushand  and  wife — ^ext  friend 

— Husband  co-plaintiff,]  A  married  woman, 
who  institutes  proceedings  with  regard  to  her 
separate  estate,  must  sue  by  her  next  friend ; 
if  the  husband  has  an  interest  in  the  separate 
estate,  he  may  be  joined  as  co-plaintiff,  if  not 
he  must  be  made  a  defendant.  Stabtdc  c. 
P^B     - 191 

4. See  Tbustee,  Remuneration  to. 

PROOF  IN   SOLEMN   FORM-^ 

Will. 

FUBLICI  TUBIS—See  Trade  Marks  Act. 

PURCHASER  FOR  VALUABLE 
CONSIDERATION  WITHOUT 
NOTICE— See  Trust  Property. 

REAL  PROPERTY  ACT  («.  1ft.  18.  19) 

—See  Injunction  to  the  Hearing. 

REGISTRATION  OF  DEEDS  ACT 

—See  pRAcncB. 

REGULATIONS.  POWER  TO 
MAKE —666  Marine  Board. 

RELEASE   OF  DEBT— i^e^emiitoii  qf 

rights  against  sureties — Evidence  of  inteniion— 
Equity  of  redemption^Tran^erec  of— Liability 
to  indemnify  transferor  against  action  by 
mortgagee  on  cor^enant  to  pay — Unpaid  purekam 
money— Indemnity  against  action'  by  unpaid 
vendor —Damages'-Costs  as  between  solicitor  tnui 
client.]    The  plaintiff  brought  a  suit  for  spedSo 

Serformance  of  an  agreement  by  which  the 
efendants  were  to  give  him  a  release  of  Us 
debt  to  them,  amounting  to  some  24,000{.,  to 
consideration  of  a  transfer  by  him  to  them  of 
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all  his  real  estate.  The  debt  was  partly  secured 
by  a  cash  credit  bond  of  1500/.  with  two 
sareties.  HeUlf  that  it  was  a  question  of 
iotention  which  might  be  gathered  outside  the 
terms  of  the  agreement  whether  the  release  was 
to  extinguish  the  defendants'  rights  against  the 
sureties  under  the  cash  credit  bond.  The 
plaintiff's  real  estate  consisted  partly  of  equities 
of  redemption  of  properties  over  which  the 
defendants  held  a  second  mortgage,  and,  partly 
of  land,  the  full  purchase  money  of  which  had 
not  yet  been  paid  by  the  plain tifif.  Heldy  (1) 
tiiat  the  defendants  were  nothouud  to  indemnify 
the  plaintiff  against  actions  by  the  first  mort- 
gagee on  the .  covenant  to  pay  contained  in  the 
mortgage  deed,  but  (2)  that  they  must  indemnify 
the  plaintiff  against  actions  by  the  vendors 
to  recover  the  unpaid  balance  of  the  purchase 
money.  The  agreement  was  entered  into  by 
both  parties  in  contemplation  of  the  plaintifiP 
being  thereby  enabled  to  obtain  the  credit 
necessary  for  his  business  as  stockbroker.  The 
statement  of  claim  contained  no  allegation  of 
or  prayer  for  damages,  and  no  damage  was 
proved.  Held,  per  Owen,  J.,  and  on  appeal  2>er 
Foster  and  Manning,  JJ.  (Stbphen,  J., 
dissentiente),  that  an  inquiry  should  be  directed 
to  ascertain  what  damages  the  plaintiff  had 
suffered.  Per  Stephen,  J.,  that  the  damages, 
if  there  were  any,  would  be  too  remote. 
Gmkfin  v.  Mercantile  Bank        -      -      231 

2. See  PARTNBR3HIP,  EVIDENCE   OF. 


RESERVATION  OF  RIGHTS 
AGAINST  SURETIES— ^ee  Release  of 
Debt. 


RESULTING   TRUST-^ee   Advance- 

MENT. 

SALE*    POWER    OP— Aje   Will,  Con- 

STRUanON  OF. 

SETTLED  ESTATES  ACT-(50  Vic. 
No.  20),  88.  13,  20,  2^— Petition  Jor  sale  by 
tenant  fwr  li/e— Opposition  by  cuiuU  remainder' 
fnen — Interest  of  in/ant  remcUndermen,}  On 
petition'  for  leave  to  sell  under  the  Settled 
Sttates  A(^  the  Court  will  consider  the  interest 
of  all  parties  concerned,  especially  of  infants, 
and  will  not  necessarily  refuse  the  petition 
because  a  number  of  those  interested  are 
opposed  to  it.    ^  parte  Bellamy         -      187 

2 (50  Vic  No.  ^)—PetUi<m  for  sale  by 

tenant  for  life — Opposition  by  remaindermen.] 
The  tenant  for  life,  widow  of  the  settlor, 
presented  a  petition  for  leave  to  sell,  which  was 
opposed  by  the  great  majority  of  the  remainder- 
men.^ The  reason  for  the  sale  alleged  in  the 
petition  was  that  the  settled  land  did  not  yield 
a  return  proportionate  to  its  selling  value ;  the 
tenant  for  life  was  well  provided  for  from  other 
sources.  Held,  the  petition  should  be  dismissed. 
Sx  parte  Bellamy  {ante,  p.  187)  distinguiBhed. 
In  re  Redman's  Settled  Estate   -      •      324 


3. See  Specific  Perfokmai^ce. 

SETTLEMENT— i?tt2e  against  perpetuities 
— Oi/t  to  a  doss — Remainder  per  stirpes.]  J.L. 
granted  and  released  certain  real  estate  to 
trustees  to  hold  the  same  to  the  use  of  J  L.  for 
life,  after  his  death  to  the  use  of  M.L..  his  wife, 
for  life,  after  the  death  of  the  survivor  to  the 
use  of  all  and  every  their  child  or  children 
besotten  or  to  be  begotten  for  life,  "  and  from 
and  immediately  after  the  decease  of  the  said 
child  or  children  then  to  the  several  and 
respective  issue  of  the  child  or  children  lawfully 
begotten,  to  be  equallv  divided  between  and 
amongst  them  severallv  and  respectively;  if 
more  than  one  share  and  share  alike  as  tenants 
in  common  and  of  the  several  and  respective 
heirs  of  all  and  every  the  issue  lawfully  begotten 
of  all  and  eveiy  such  child  or  children  begotten 
or  to  bo  begotten  of  the  said  J.L.  on  the  body 
of  the  said  M.L.,  his  then  wife;  and  if  there 
should  be  but  one  child  as  issue  lawfully 
beffotten  to  the  child  or  children  begotten  or  to 
be  Degotten  of  the  said  J.L.  on  the  body  of  the 
said  M.L.,  then  to  the  use  of  such  onlv  issue 
and  his  or  her  heirs,  and  in  default  of  such  issue 
to  the  use  of  the  said  J.  L. ,  his  heirs,  and  assigns 
for  ever."  J.L.  died,  leaving  five  children,  of 
whom  one  was  bom  after  the  date  of  the  settle- 
ment. Held,  that  the  issue  of  that  child  was 
debarred  from  taking  by  the  rule  against  per- 
petuities, but  that  this  rule  had  no  application 
to  the  issue  of  the  other  children,  as  the  issue 
of  the  children  took  per  stirpes,  and  not  per 
capita.    LuPTON  v,  Eluott        -      -      -      87 

SHORTHAND  NOTES -5ec  Equity 
Act  (2),  s.  31. 

SPECIFIC  PERFORMANCE -C7on. 

struction  of  contract  —  Parol  variation  of 
written  eontra/it — Mistake — Exception  to  grant, 
validity  of]  The  plaintiff  sold  certain  lands 
to  the  defendants,  and  signed  the  following 
memorandum  :--*•  I  have  this  day  sold  to  J.  D. 
and  W.  F.  (the  defendants)  all  that  piece  or 
parcel  of  land  at  Forty  Baskets  Bay,  North 
Harbour,  Port  Jackson,  and  having  frontage 
of  132  feet  to  the  waters  of  North  Harbour,  by 
a  depth  of  330  feet,  more  or  less,  southerly, 
commencing  284  feet  east  of  north-west  comer 
of  J.  C.  Neild's  land,  known  as  Hely's  grant, 
and  running  south-easterly,  as  per  Torrens' 
tiUe."  Hely's  grant  was  as  follows: — "I  do 
hereby  ^prant  unto  the  said  Hely,  subject  to  the 
reservations  and  conditions  hereinalter  men- 
tioned, 20  acres  of  land,  situate,  &c.,  reserviug 
to  His  Majesty  ...  all  lands  within  100 
feet  of  high  water  mark  on  the  sea  coast,  and 
on  every  creek,  harbour,  or  inlet,"  Plaintiff  bad 
obtained  a  certificate  of  title  to  the  land  subject 
to  the  reservations  and  exceptions  in  the  grant. 
On  suit  for  specific  performance,  held  (l)that 
by  the  wordine  of  the  grant  there  was  a  valid 
exception  of  tne  100  feet ;  (2)  that  the  words 
**  as  per  Torrens'  title ''  did  not  govern  the  whole 
contract,  so  as  to  make  it  a  contract  merely  for 
the  sale  of  such  land  as  was  included  in  the 
certificate  of  title,  and  specific  performance  was 
.therefore  refused.    Neild  v.  Davidson  -209 
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2- CofUrfkd  for  9tde  of  laruls^No  title  in 

vendor — Husband  and  wife,  petition  by — Settled 
Eitaiee  Act — Vendor  and  purchasers-Right  of 
purchaser  to  a>bstra^t  of  title  for  60  feara.]  The 
wives  of  the  plaintifib  had  a  life  estate  in  certain 
lands  distinguished  as  A.  and  C,  and  were 
entitleii  absolutely  to  certain  other  lands  dis- 
tinguished as  B.  A  petition  under  the  Settled 
Eetates  Act  was  presented  by  the  husbands  and 
wives  without  the  addition  of  a  next  friend,  for 
power  to  sell,  and  on  snoh  petition  an  order 
was  made  reciting  that  the  wives  had  consented 
to  allow  K.  to  be  sold  with  A.  and  C.  and 
autiiorising  the  sale  of  A.,  B.,  and  C.  at  a 
reserve  of  2650/.  The  order  contained  no  men- 
tion of  any  person  who  should  have  the  condoct 
of  the  sale,  and  nothing  was  said  as  to  how  the 
sale  should  be  carried  out.  The  plaintiffs  en- 
tered into  a  contract  with  the  defendant  for  the 
■ale  of  the  lands,  and  broueht  a  suit  for  specific 
performanoe  thereof.  Heuiy  that  the  petition 
was  the  husbands*  petition,  not  the  wives';  and 
that  even  if  the  order  bound  the  wives  on  the 
ground  that  thev  had  consented  to  it,  it  was  a 
mere  general  order,  and  the  wives  could  with- 
draw their  consent  at  any  time ;  that  as  there 
was  no  one  to  conduct  the  sale  the  order  could 
not  be  carried  out,  and  that  if  it  were  carried 
out  the  sale  must  be,  in  the  absence  of  directions 
to  the  contrary,  by  public  auction.  One  of  the 
conditions  of  sale  was  as  follows : — The  vendor 
will,  within  a  reasonable  time  after  the  day 
of  sale,  prepare  and  deliver  to  the  purchaser,  or 
his  solicitor,  or  the  auctioneers,  an  abstract  of 
his  title,  and  shall  not  be  called  upon  to  abstract, 

S reduce  or  procure  or  covenant  to  produce  any 
eeds  or  copies  of  deeds  or  evidences  of  title 
whatsoever  in  support  of  his  title,  or  in  verifi- 
cation of  the  abstract,  other  than  what  are  now 
in  his  possession.  Held,  that  the  purchaser  was 
not  thereby  compelled  to  accept  an  abstract  of 
less  than  60  yean,  and  that  if  the  vendor  refused 
to  furnish  such  an  abstract  the  purchaser  miffbt 
cancel  the  contract.    Sks  v.  Bjetnolds    -  2l,9 

3, See  Will,  Construohoh  of. 

SPECIFIC  PERFORMANCB  OF 
DECREE  MADE  IN  FORMER 
SUIT— ^f  c  Practice. 

STATUTES- 
IS  SHz.  c.  6— See  VoLuyTAET   Coicvbtahcb 
Irbevogablb. 

27  Sliz-  c.  4—1.  See  Voluitoary  Convbyanok 
Irrevocable. 

2.  See  Charitt,  Voluntary  Convey- 
ance TO. 

6  Oeo,  IV,  No.  22— See  Practice. 

4  Ftc.  ^o.  22— See  Companies  Act. 

7  Vie.  No.  16— See  Practice. 

22  Vic.  No.  18  [88.  78,  79)— fl^ce  Voluntary 

CONYETANOE  IRREVOCABLE. 

26  Vie.  No.  l-^See  Advancement. 
26  Vic  No>  9  (M.  16,  18,  19)— ifiee  Injunction 
TO  THE  Hearing. 


26  Vic  No.  12  {s.  30)-^ee  Xruszei^  Be- 

MUNERATION  TO. 

28  Vic  No.  9  {s.  D—See  Trade  Marks  Act. 

35  Fie.  No.  7  [88.  19,  29.  31, 47)-iSre<  Uaxob 
Board. 

37  Vic  No.  19  {8.  33)— ^ee  Cohpanibs  Act 

44  Vic.  No.  18— See  Companib.s  Act. 

2.  («.   4,    57)  — &e    Masixi 

Board. 

3.  {88.  83, 34)— &e  Equity  Act. 

50 Fie.  No.  20— See  I.  Settled  Estates  Act; 
2.  See  Specific  Performaxci. 


SUIT  BY  HUSBAND  AND  WIFE- 

^ee  Practice. 


SURVIVORS   AND    8URVIV0R- 

See  Will,  Construction  of. 

TESTAMENTARY  CAPAOITY--5« 

Will,  Unsuccessful  Opposition  to  (2). 


TRADE    MARKS  ACT  (28    Vic  He. 

9).  8.  7—CeH\/ieate  qf  registration — Suii  •*»«iei- 
tuted  to  try  the  right  of  any  person  to  ham  had 
trade  mark  registered" — Cleer — Mark  ttkid 
origvnaUy  denoted  particular  ehc^^e,  but  whiA 
hoe  come  to  be  aeeociated  ufith  ftame  of  0mm«- 
facturer—Publici  juris.]  Where  the  sole  unie 
between  the  parties  is  the  validity  of  the  r^git- 
tcation  of  a  trade  mark,  the  certificate  of 
registration  is  not  conclusive  proof,  bat  aalj 
prima  facie  evidence  of  the  correctness  i 
registration.  The  letter  D  was  originally  used 
to  denote  a  particalar  shape  of  plongbshare,  but 
in  process  of  time  came  to  be  associated  wMj 
with  shares  of  the  plaintiflfs'  manufacture.  The 
plaintiffii  then  registered  D  as  a  trade  mark. 
Beldf  the  registration  was  valid.  Hornsbt  «. 
Hudson 148 


TRUST  PROPERTY  ACT  (26  Fk.  No. 
12),  8.  dO^See  Trustee,  Ksmunbration  to. 


TRUST    PROPERTY  —  Pw^dUMo-  far      \ 
poluabie  conaidenUion  without  woUce — TemuU  fm 
Ufe,  power  of  aeUe  by^Oontttmctive    notice  of 
trusts  of  wUl — Breaek  of  trust  >  Acquieseenee  of 
beneidaries.]    M.,  by  Ms  will  devued  certain 
stations  and  sheep  to  the  plaintifliB  on  tmst  for 
his   sons   fpr   life,    with   remainder   to   their 
children.      The    defendant   purchased   abeep^ 
which  it  was  contended  were  trust  propsrtf 
under  the  will,  from  persons  other  than  tlie 
plaintiffs.    Held,  that,  asaoming  the  aheeo  to 
De  trust  property,  and  the  persons  who  sold  to 
the  defendant  to  have  no  property  in  them,  the 
defendant  could  not,  on  tM  faota  of  tiie  ease,  be 
affected  with  notice  thereof,  and  was  entitled  to 
the  protection  of  the  Court  as  a  parehaaer  for 
valuable  consideration  without  notice.    Hib> 
MANN«,  Pm 294 
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TRUST,  RBSULTINC}— ifee  Aj)vancb- 

KENT. 


TRUSTEE,  REMUNERATION  TO 

—Charter  of  Justice-^^  Vic,  No,  12  {Trust 
Property  Act),  ».  20— Practice-^  Petition— 
Affidavits,']  The  Equity  Court  has  a  wider 
diacretion  than  the  EngliBh  Courts  in  granting 
remuneration  to  trustees^  and  will  do  so  on 
petition  under  26  Vic.  No.  12,  8.  30,  where  it  is 
clearly  for  the  benefit  of  the  estate.  No  affi- 
davits should  be  filed  in  support  of  a  petition 
under  that  section  ;  where  such  affidavits  were 
filed  the  Court  refused  to  allow  the  costs  of 
them.    i2«  Cox's  Will       -      .      -      .     124 

UNPAID    IPURCHASE    MONEY - 

Liability  of  transferee  of  kmd  to  indemnify 
transferor  against  ctction  by  original  vendor,] 
See  Releasb  of  Dbbt. 

USER — S^  TfiADE  Marks  Act. 

VENDOR  AND  PURCHASER-^<se 

Specific  Pkbfo&hakce,  2. 

.VOLUNTARY    CONVEYANCE 

IRREVOCABLE  -  Subsequent  purchaser 
for  value  —13  Eliz.  c,  5—27  Eliz,  c,  ^—District 
Courts  Act,  1858,  ss,  78,  79.]  A  debtor  conveyed 
all  his  real  estate  upon  trust  to  sell  and  pay  off 
his  debts,  and  as  to  any  ultimate  surplus  to  pay 
the  same  to  trustees,  to  be  held  by  them  in 
trust  for  the  separate  use  of  his  wife  for  life, 
and  after  her  decease  in  trust  for  their  children 
in  equal  shares  as  tenants  in  common.  Held,  in 
a  suit  by  a  subsequent  purchaser  for  value  (at  a 
sale  in  execution)  of  the  grantor's  interest  in 
some  lands  comprised  in  the  conveyance  :  —  (1.) 
That  the  deed  of  conveyance  was  not  revocable, 
there  being  an  ultimate  trust  for  the  benefit  of 
the  wife  and  children.  (2. )  That  it  was  not  void 
•8  intended  to  delay  or  defeat  creditors.  (3. ) 
That  not  being  fraudulent  in  fact  it  was  not 
fraudulent  in  law  and  void  against  creditors 
nnder  27  B3iz.  o.  4,  no  intention  to  delay  or 
defeat  creditors  beins  shewn.  (4.)  That  it  was 
not  void  under  27  Eliz.  c.  4  as  against  a  pur- 
chaser for  value  under  the  Distriet  Courts  Act, 
1858,  ss.  78  and  79.  The  subsequent  sale  for 
value  not  being  by  the  voluntaiy  grantor,  no 
presumption  arose  that  the  prior  grant  was 
fraudulent.    Godfrey  v.  Pools     -     -      317 

VOLUNTEER— -^ec  Covenant. 
WILL,     CONSTRUCTION     OP- 

Potffer  of  salt  — Station  propeHy— Indefinite 
postponement  of  sale— Specific  performance— 
Doubtful  title  —  Construction  of  inartificially 
drawn  ingbrument,]  Testator  being  possessed 
of  certain  stations  known  as  Summerhill,  Beo- 
tive,  BuggygulUon  North,  Buggygullion  South, 
Coomoo  Coomoo,  Mooki,  The  Dumbles  and  TTie 
Retreat,  devised  the  same  to  trustees  upon  trust 


until  the  same  or  any  part  thereof  ^onld  be  sold 
or  partitioned  under  the*^wen  of  sale  and  par< 
tition  in  the  will  contained  to  carry  on  and 
manaee  the  said  stations  respectively  remaining 
unsold  as  one  single  and  entire  concern.  The 
will  also  containea  the  following  provision  : — 
"  And  1 1  empower  my  trustees  with  the  consent 
in  writing  of  the  person  or  persons  for  the  time 
being  entitled  thereto  in  possession,  &c.,  to  sell 
my  said  estates  known  as  Summerhill  and 
Bective  or  either  of  them  and  either  separately 
or  tog^ether  with  my  stations  known  as  Buggy- 
gullion North  and  Buggygullion  South  and 
Coomoo  Coomoo  and  Mooki  and  the  Dumbles 
.  .  .  and  The  Retreat  ...  or  any  of 
them  and  all  or  any  part  of  the  freehold  and 
conditionally  purchased  land  &c.  or  to  make 
partition  of  my  said  properties  stations  and 
premises  or  any  of  them  &c"  Further,  the 
trustees  were  to  sell  *'in  manner  aforesaid," 
after  death  of  the  testator's  daughter  M.  and 
her  husband,  or  his  daughter  C.  and  her  hus- 
band, whichever  event  should  first  happen.  In 
a  previous  part  of  the  will,  the  estates  of 
Summerhill  and  Bective  were  defined  to  mean 
the  dwelling-houses  and  outbuildings.  The 
trustees  sold  Coomoo  Coomoo  alone  to  McC.  &K., 
who  sold  to  the  plaintiff.  The  plaintiff  entered 
into  an  agreement  with  the  defendant  for  the 
sale  to  him  of  Coomoo  Cobmoo.  Held^  on  suit 
for  specific  performance  of  such  agreement — 
(1)  Tnat  the  trustees  had  power  to  sell  Coomoo 
Coomoo  apart  from  the  estates  of  Summerhill 
and  Bective  ;  (2)  That  the  Court  having  found 
that  the  plaintiff  had  a  good  title  would  force 
such  title  on  a  purchaser.  Labib  v.  Allison 
23 


2- Power  of  Court  to  fiU  up  blank  left  by 

testator — Charity — Cy-pr^ — General  charitable 
intention — Intention  tobenefitaparticular  charity.] 
A  testator  devised  the  residue  of  his  real  estate 
'*to  and  for  the  benefit  of  the  Presbyterian 
Church  at  ,  to  be  by  the  trustees  of  the 

said  church  used  for  the  benefit  of  the  said 
church."  Held,  (1)  That  the  Court  would  not 
hear  evidence  for  the  purpose  of  filling  up 
the  blank.  (2)  That  the  devise  shewed  not  a 
general  charitable  intention,  but  an  intention 
to  benefit  a  particular  charity,  and  therefore 
cpnld  not  be  construed  ey-pria.  Attorney* 
General  v.  Powell  and  Another  -      •    263 


3. "  Survivors  and  survivor  " — Specifie  and 

residuary  devise — Intestacy.]  A  testator  devised 
to  each  of  his  five  sons  a  specified  portion  of  his 
real  estate  and  an  equal  share  in  the  residue, 
and  continued  : — **  I  do  hereby  declare  that  in 
case  any  or  either  of  my  said  five  sons  shall 
depart  this  life  without  leaving  any  child  or 
children,  him  or  them  surviving  them,  I  devise 
the  share  or  shares  of  such  son  or  eons  unto 
and  equally  between  the  survivors  or  survivor 
of  them  my  said  sons  and  their  respective  heirs 
as  tenants  in  common  in  tail.  *'  The  testator  died 
in  1844.  The  eldest  son  died  without  issue  in 
1890 ;  then  three  sons  died,  each  leaving  issue  ; 
and,  lastly,  the  youngest  son,   William,  died 
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without  iflsue.  Held^  that  William's  share  in 
the  i^esidae  was  undisposed  of  by  the  will,  and 
that  the  realty  specifically  devised  to  him  was 
caught  by  the  residuary  devise,  and  was,  there- 
fore, also  undisposed  of  by  the  will.  In  re 
Underwood's  Will 313 


"WlliLi-^  Proof  in  solemn  form— Next  of  kin — 
Delay  of  ten  years,"]  Lapse  of  time,  short  of 
30  years,  is  not  per  se  a  biar  to  the  right  of  the 
next  of  kin  to  demand  proof  of  a  will  in  solemn 
form,  but  may  be  a  bar  taken  in  coDJunction 
with  other  circumstances,  and  the  onus  of 
shewing  that  there  are  such  circumstances  lies 
uppn  the  executors.  Per  Innes  and  Stephen, 
JJ. ;  the  C.J.  disserUtenie,    In  re  Goods  -  281 


WILL,  UNSUCCESSFUL  OPPOSI 
TION  TO  —  Testamentary  capacity  —  WiU 
contrary  to  iiUentions  exprfissed  by  testator  during 
life  time  —  Insane  delusion  —  Costs  out  of  the 
estate.]  The  testator,  a  man  of  80  years  of  age, 
was  addicted  to  habits  of  intemperance  and 
had  been  in  failing  health  for  some  time  before 
his  death.  He  had  lived  on  good  terms  with 
his  wife,  and  had  repeatedly  expressed  his  inten- 
tion of  leaving  her  well  provided  for.  He  died 
possessed  of  a  large  fortune,  and  by  his  will,  exe- 
cuted in  1887,  left  his  wife  21,  a  week  and  a 
house,  to  be  forfeited  if  she  married  again  or  took 
to  live  with  her  any  of  her  relations  or  any  person 
other  than  her  children  and  servants,  ffeld, 
this  was  sufficient  to  justify  a  suit  to  inquire 
into  the  testator's  capacity,  and  that  the  defen- 
dant was  entitled  to  costs  out  of  the  estate. 
The  Court  will  not  take  into  consideration  the 
justice  or  injustice  of  the  provisions  of  a  will^ 
except  in  so  far  as  they  are  indicia  of  the  sound- 
ness or  unsoundness  of  the  testator's  mind, 
because  the  Court  cannot  divine  the  motives 
which  may  have  actuated  the  testator.  An 
insane  delusion  is  a  belief  in  facts  which  could 
not  possibly  have  occurred,  or  in  facts  so  im- 
probable that  the  common  sense  of  mankind 
would  invariably  reject  them.  Brown  v. 
M^Enceoe 134  I 


2- Cosis   qut   of    the    estate— Issue    of 

incapacity — Proof  in  solemn  form — WiU  pur- 
porting to  be  a  combination  of  previous  tPtU  and 
codicil  —  Discrepancy    between    such    will    and 
previous  mil  and  codicil,]    The  testator,  a  man 
of  93  years  of  age,  directed  his  solicitor  to  pre- 
pare a  codicil,  making  certain  alterations  in  a 
previous  will.    The  solicitor  did  so,  but  omitted 
a  revocation,  which  he  was  instructed  to  make, 
of  a  legacy  of   200^.    The  testator    kept  the 
codicil  for  three  days,  and  then,  being  on  hit 
death-bed,  signed  it,  but  instructed  the  solicitor 
to  prepare    a  fresh  document  combining  th« 
provisions  of  the  will  and  the  codicil.     In  pre- 
paring this  document  the  solicitor  omitted  the 
legacy ;    the  testator  executed    it  as  his  will 
shortly  before  his  death,  his  hand  beine  guided 
by  the    doctor    who  was  attending   him.    A 
further  discrepancy  between  the  last  documest 
and  the  previous  will  and  the  codicil  was  that, 
in  directing  that  interest  should  not  be  paid  on 
legacies  to    any    person,  the   former    defined 
persons  to  include  bodies  corporate,  while  the 
previous  will  and  the  codidil  did  not.    The  most 
important  lesacy  was  one  of  200,0002.  to  a  body 
corporate,  which  sum,  the  evidence  shewed,  the 
testator  wished  to  be  paid  out  of  the  proceeds 
of  certain  real  estate,  which  he  did  not  wish  to 
be  sold  immediately.     Held,  the  last  document 
executed  was  the  last  will  and  testament  of  the 
testator.    The  defendant  was  the  first  cousin 
once  removed  of  the  testator,  and  had  never 
been  on  terms  of  intimacy  with  him  ;  he  derived 
no  benefit  under  the  previous  will  or  the  codicil, 
with     the    provisions    of    which    he   became 
acquainted  oy  means  of  a  discovery  order  in 
the  suit,   before  the  filing  of  the    responsive 
allegation.     He  had  raised  and  persisted  in  the 
issue  of  incapacity  until  the  fourth  day  of  the 
hearing.    The  evidence  shewed  that  if  he  had 
instituted  inquiries  in  the  district  whare  the 
testator  lived,  he  would  have  found  that  he  was 
a  man  of  remarkable  intelligence,  who  retained 
his  faculties  unimpaired  until  his  death.    Held, 
that  the  costs  incurred  before  the  filing  of  the 
responsive  allegation  should  be  paid  out  of  the 
estate,  but  that  the  defendant  must  pay  all  the 
other  costs  of  the  suit    Hat  v,  Simpson    109 


CASE  IN    DIVORCE. 


JUDICIAL  SEPARATION-Oti^tty- 

Alimony.]  The  law  regards  as  cruelty,  conduct, 
though  unaccompanied  by  blows,  so  constantly 
harsh  and  irritating,  so  calculated  to  lacerate 
the  feelings  of  a  wiro  and  outrage  the  instincts 


of  a  mother  as  to  endanger  her  health.  Where 
the  husband  admitted  he  wasworth  20,0001,  the 
Court  allowed  the  wife  2501.  a  year  as  permanent 
alimony.    Hcme  v,  Hume 1 
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